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MEMORANDA. 


In  January,  Peter  Faucett,  Esq.,  Puisne  Judge,  went  to  England 
on  leave,  and  did  not  return  to  the  colony  till  1882. 

In  April,  Joshua  Frey  Josephson,  Esq.,  was  appointed  Acting 
Chief  Commissioner  of  Insolvency,  in  the  place  of  George  H.  Deffell, 
Esq.,  absent  on  leave. 

In  August,  William  0.  Windeyer,  Esq.,  then  temporary  Paisne 
Judge  of  the  Supreme  Court,  was  appointed  permanently  as  the  fifth 
Judge  of  the  said  Court 

In  November,  John  F.  Hargrave,  Esq.,  Primary  Judge  in  Equity, 
resigned.  Sir  W.  M.  Manning,  then  Puisne  Judge,  was  appointed 
Primary  Judge  in  his  stead. 

In  November,  Sir  J.  Q.  L.  Innes  was  appointed  Puisne  Judge  of 
the  Supreme  Court,  on  Sir  W.  M.  Manning  accepting  the  position  of 
Primary  Judge  in  Equity. 
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10  Headnote.     Instead  of  '« 13  Vic."  read  "  11  Vic." 
16  Line  6.     Instead  of  "  section  3  "  read  "  section  4." 

52  Note  (3).     After  "  2  Cary's  Statutes,  p.  209,"  insert  "  2  01.  Stat, 
1879." 
113  Headnote,  Line  5.     Instead  of  "  B.'s  "  read  "  S.'s." 

PAOF 

27  The  appeal  to  the  Privy    Council  in  Daniell   v.  Wallace  was 
abandoned. 

28-49  The  appeals  to  the  Privy  Council  in  Smith  v.  Kearney  (a)  and 
Smith  V.  Kearney  (b)  were  compromised. 
74  At  the  end  of  Everett  v.  Bayliss  add,  "  Solicitors  for  the  Plaintiff — 
Stephen,  Laurence  d:  Jaquee,     Solicitors  for  the  Defendant — 
Shorter^  Fitzgerald  <&  Asher" 
83  First  lina     For  «  James  "  read  "  Richard." 


CASES 


ABOUBD      AND       DKTSRMINKD       IN       THE 


SUPREME  COUET  OF  NEW  SOUTH  WALES-: 


IN    ITS    OOMHON    LAW    JXHtlSDICrnON, 


DURING  THE  FIRST  AND   SECOND  TERMS,   1881. 


WAUOH  V,  WATSON,  iggi. 


Drfamation — PriviUged  Commumeation — Debtor  a$ui  Creditors-Mutual  InUreti —     March  3. 
Bond  /idet^New  Trial 

A  had  humred  his  gooda  and  premifleB  in  a  oompany  of  whioh  B.  was  the  agent. 
C.  was  a  oreditor  of  A.'8,  and  held  a  biU  of  sale  over  hie  goods  and  premiBea. 
The  premiaee  were  bomt  down.  C,  not  wishing  the  ineniance  money  to  paw 
tfaroiig^  B.'b  hands,  nttered  alanderona  words  of  him  to  A.  and  others  interested 
inlhe  money.  At  the  trial  of  the  action,  B.  v.  C.  for  the  slander,  C.  disclaimed  any 
imputation  against  B.'b  solvency  or  honesty.  The  Judge  directed  the  jury  that 
the  occasion  was  not  priyileged.    Verdict  for  B.    C»  moved  for  a  new  triaL 

Heldf  that  the  occasion  was  privileged. 

Held  alio  by  Snt  J.  Mastik,  G.J.,  and  Sm  W.  Maitnino,  J.  that,  as  C. 
admitted  substantially  that  the  imputation  was  unfounded,  there  could  not  have 
been  Umd  Jides,  and  that  therefore  it  was  useless  to  grant  a  new  triaL 
M  held  by  Windbyik,  J.,  diss,  that  the  question  of  bond  fides  was  one  for  the 
jury,  and  that  therefore  G.  was  entitled  to  new  triaL 

Blaekham  v.  Pugh  (1)  and  Harrison  v.  Buah  (2)  approved  aod  discussed. 

Slandbk.    Plea :  Not  Guilty. 

A  Mr.  Young  had  effected  an  insurance  for  £1150  upon  his 
premifles  and  stock-in-trade.    The  Defendant  held  Young's  bills  for 

(1)2C.&,611:  16  L.  J.  C.  P.,  390.     (2)  6E1.&BL,344;  26  L.  J.  Q.  B.,  26 

1  Jur.  N.  S.,  846. 

N.S.W.B.,  Vol.  IL,  Law.  A 
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1881.       £900,  which  sum^.w^s  secured  by  a  bill  of  sale  over  Yoang*8  stock- 
Waugh     ^^^-^''ade.     The.pranises  and  stock  having  been  destroyed  by  fire,  the 

V.  Plaintiff,  as  agenV  for  the  Insurance  Company,  was  authorised  by 

Young  to  ofat^i^i  the  money  from  the  head  office  at  Sydney.  At  this 
time  the  |K>li^y  was  lying  at  the  Young  branch  of  the  City  Bank  for 
safe  Qusto'dy.  Young  demanded  the  policy  from  the  Bank,  and  Mrs. 
Young' '^ent  for  her  husband  to  the  Bank  to  ask  for  the  policy,  in 
ordieff  th*at  she  might  give  it  up  to  the  Plaintiff.  The  Defendent  who 
^aa'-lat  the  Bank  at  the  time  said  to  Mrs.  Young,  "  Surely  to 
..goodness  you  will  never  trust  eleven  hundred  pounds  in  Waugh's 
/..  '•Jands.'^     On  February  26,  1880,  Young  served  a  written  demand 

^  *•/  *.  for  the  policy,  on  the  Bank  Manager,  in  the  presence  of  Mr.  Gordon, 
"'  Young's  solicitor.  During  this  interview,  the  Defendant  came  into 
the  Bank,  called  Mr.  Gordon  out,  and  said,  "  Young  is  making  a 
great  mistake.  He  wants  Waugh  to  collect  this  money.  Surely,  he 
would  not  let  Waugh  do  that  ?  All  1  object  to  is  allowing  the  agent 
to  collect  £1100.  The  idea  of  allowing  a  man  like  Waugh  to  receive 
JEIIOO  1  ^*    These  were  the  slanders  complained  of. 

The  cause  was  tried  before  Sir  James  Martin,  C.  J.,  and  a  jury 
of  four,  on  February  10,  1881,  at  Sydney.  The  defence  set  up  was, 
that  the  words  actuaUy  used  were  of  a  milder  type  than  those  set  out 
in  the  declaration,  that  they  did  not  accuse  Waugh  of  dishonesty  or 
insolvency,  but  were  observations  on  the  imprudence  of  trusting  so 
large  a  sum  to  a  man  in  Waugh's  position,  when  it  might  easily  and 
safely  be  paid  through  a  bank;  and  that  they  were  uttered  on  a 
privileged  occasion,  since  Young,  his  wife,  his  solicitor  Mr.  Gordon, 
and  the  Defendant  had  each  an  interest  in  the  insurance  money. 
The  Defendant  admitted  he  always  thought  the  Plaintiff  both  solvent 
and  honest.  His  Honor  ruled  that  the  occasion  was  not  privileged, 
and  the  jury  returned  a  verdict  for  the  Plaintiff  for  iSlSO. 

The  memorandum  for  the  rule  nid  for  a  new  trial  stated,  amongst 
other  grounds,  that  his  Honor  had  directed  the  jury  that  the  state- 
ments were  not  privileged,  inasmuch  as  the  Defendant  had  no  interest 
in  the  matter  to  which  the  communication  referred.  It  will  be  seen 
from  the  judgment  of  the  Chief  Justice  that  this  was  not  quite 
accurate. 

Dwrley,  Q.O.,  noiy  moved  for  a  rule  nid  for  a  new  trial  on  the 
ground  that  the  Chief  Justice  ought  to  have  directed  the  jury  that 
the  occasion  was  a  privileged  one.  It  must  be  admitted  that  the 
words  in  the  declaration  are  actionable  if  the  occasion  is  not  privi- 
leged, but  this  is  so.     Young  was  a  debtor  of  Watson's  whether  the 
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latter  had  a  special  lien  or  claim  on  this  money  or  not.     Gordon,       1881. 
and  everyone    present    at  the  interview,  had  an  interest  in  this     Z 
money,  Harrison  v.  Biish  (2).     The  case  there   cited  of  Blachham         v, 
V.  Pugh  (1)  is  also  in  our  favour.      [Sir  J.  Martin,  C.J.    The    Watson. 
marginal  note  is  in  your  favour,  but  the  judgments  turn  on  the 
hct  that  the  creditor  fnUy  believed  an  act  of  bankruptcy  had  been 
committed.     You  admit  that  you  had  nothing  to  say  against  the 
Plaintiff's  honesty  or  solvency.]     We  complain  that  the  question  of 
bona  fides  was  not  put  to  the  jury.     If  they  had  been  told  the 
occasion  was    privileged,  they  might  have  believed  our  version 
of  the  conversations,  and  have  found  that  it  amounted  to  a  general 
caution,  that  the  money  should  not  be  paid  to  a  private  individual 
when  it  could  be  more  safely  sent  through  a  bank.    We  are  entitled 
to  a  new  trial  on  this  ground. 

The  Court  by  a  majority  refused  the  rule. 

Sir  J.  Martin,  C.J.  This  is  a  case  involving  a  principle  of 
considerable  importance.  The  ablest  Judges  have  sometimes  found  it 
difficult  to  reconcile  the  cases,  and  from  them  to  deduce  general 
rules  sufficiently  comprehensive  to  embrace  every  kind  of  privileged 
communication.  In  Harrison  v.  Biish  (2)  a  canon  was  promulgated 
to  the  effect,  that  a  communication  made  bond  fide  upon  any  subject 
matter  in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty.  In  the  present  case. 
Young  was  indebted  to  the  Defendant  in  a  large  sum  of  money, 
and  the  Defendant  had  security  by  a  bill  of  sale  over  his  effects. 
Young  had  insured  his  property  in  an  Insurance  Office.  The  pro- 
perty was  burnt.  As  the  Plaintiff  was  the  agent  of  the  Insurance 
Office,  and  as  the  policy  had  been  effected  by  his  means.  Young 
put  himself  into  communication  with  the  Plaintiff  to  obtain  the 
insurance  money.  This  being  the  state  of  facts,  the  Defendant 
had  two  conversations,  one  with  Young's  wife,  and  the  other  with 
the  Bank  Manager,  in  each  of  which  slanderous  words  were 
spoken,  as  set  forth  in  the  declaration.  These  words  tended  to 
show  that  the  Plaintiff  was  not  a  person  of  credit.  During 
the  argument  Blachkamy.  Pugh  (I)  was  referred  to.  In  that  case,  a 
trader  being  indebted  to  a  creditor  upon  an  unexpired  credit,  em- 
ployed an  agent  to  sell  his  goods  by  auction,  and  absented  himself 
under  circumstances  sufficient  to  induce  the  creditor  to  believe 
that  an  act  of  bankruptcy  had  been  committed.  The  creditor  gave 
notice  to  the  agent  not  to  pay  over  the  proceeds  to  the  trader, ''  he 
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1881.       having  committed  an  act  of  bankmptcy.''     In  an  action  by  the 
~~r  trader  against  the  creditor,  charging  this  notice  as  a  libel,  it  was 

V.  held  to  be  a  privileged  commanication.  That  case  is  unlike  this, 
Watson,  feeea^ge  there  the  Defendant  had  reason  to  believe  the  truth  of  the 
statements  made  by  him.  The  ground  on  which  this  rule  is  asked 
does  not  express  exactly  what  I  said  at  the  trial.  What  I  stated 
was  in  effect,  that  a  creditor  was  not  privileged  to  speak  of  his 
debtor  in  such  a  case  as  the  present,  and  in  the  way  complained 
of,  simply  because  that  debtor  owed  him  money ;  and  it  is  fairly 
arguable  whether  the  law  should  have  been  laid  down  by  me  in 
these  broad  terms.  But  the  rule  in  Harrison  v.  Bush  (2)  shows 
that,  in  order  to  establish  the  privilege  which  the  Defendant 
contended  for,  something  more  is  required  than  corresponding 
interest.  It  is  necessary  that  the  defamatory  statement  be 
made  hona  fide;  not  that  it  be  true  in  fact,  but  that  the 
Defendant  honestly  believed  it  to  be  true.  The  Defendant 
here  admitted  that  he  had  nothing  to  say  against  the  character 
or  credit  of  the  Plaintiff;  therefore,  if  the  words  were  found  to 
contain  an  imputation  on  his  character  or  credit,  they  could  not 
have  been  spoken  bond  fide.  It  is  useless  in  the  face  of  such  an 
admission  to  grant  a  new  trial. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  I  think  the 
occasion  was  a  privileged  one,  which  would  have  protected  the 
Defendant  if  the  words  had  been  spoken  bona  fide.  The  words  in 
the  declaration,  which  the  jury  have  found  were  used,  clearly  impute 
that  Waughy  the  authorised  agent  of  the  Insurance  Company,  was 
not  to  be  trusted  with  the  insurance  money.  There  is  no  reason  to 
doubt,  and,  indeed,  it  is  admitted  by  the  Defendant's  counsel,  that 
Waugh  was  honest,  solvent,  and  a  fit  and  proper  person  to  receive 
that  money,  and  that  Watson  knew  he  was  so.  How,  then,  can  it 
be  contended  that  the  words  were  uttered  bond  fide  ?  I  can  under- 
stand that,  in  a  certain  sense,  the  occasion  was  privileged;  but  I 
think  there  was  no  privilege  for  the  use  of  words  known  to  the 
speaker  to  be  untrue.  His  Honor  may  have  used  too  broad  terms  in 
directing  the  jury ;  but  we  have  now  to  say  whether  the  case  ought 
to  go  down  to  another  jury ;  and  as  we  can  clearly  see  that  there 
was  no  bond  fides,  I  think  the  rule  ought  to  be  refused. 

WiNDETBR,  J.  I  am  compelled  to  dissent  from  the  ruling  of  the 
majority  of  the  Court.  I  agree  in  thinking  that  the  occasion  on 
which  the  words  were  spoken  was  prvmd  fade  privileged,  and. 
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because  I  am  of  that  opinion,  I  think  that  the  rule  for  a  new  trial  1881. 
ought  to  be  granted.  The  canon  laid  down  in  Harrison  v.  Bush 
(2)  as  to  a  communication  being  privileged,  when  made  by  a  person  i,. 
having  an  interest  in  the  subject  matter  to  another  person  having  a  ^^ts^^^' 
corresponding  interest,  has  always  been  acted  upon  since  that  deci- 
sion was  given.  A  similar  definition  was  given  by  Parhe,  B.,  in 
Wright  v.  Woodgate  (3),  where  he  says  that  '^  such  communications, 
if  fiurly  vrarranted  by  any  reasonable  occasion,  and  honestly  made, 
are  protected  for  the  common  convenience  of  society ;  and  the  law 
has  not  restricted  the  right  to  make  them  within  any  narrow  limits.^' 
The  exigencies  of  business  require  that  persons,  in  the  position  of 
debtor  and  creditor,  should  be  able  to  speak  freely  on  matters  in 
which  their  mutual  interests  are  concerned ;  and  1  think  the  circum- 
stances, shown  to  have  existed  in  this  case,  entitled  the  Defendant  to 
speak  words,  otherwise  defamatory  and  actionable,  to  Young 
concerning  the  Plaintiff.  That  being  so,  it  lay  upon  the  Plaintiff,  if 
he  could,  to  defeat  the  immunity,  which  the  Defendant  otherwise 
enjoyed,  by  showing  that  he  had  acted  mala  fide,  in  other  words  by 
showing  express  malice.  In  this  case,  however,  the  jury  were  told 
broadly,  that  the  occasion  was  not  privileged ;  and  so  the  question  of 
the  bona  fides  of  the  Defendant  never  went  to  the  jury.  It  is  con- 
tended that  the  Judge  was  justified  in  taking  this  course,  because  the 
Defendant  made  some  admission,  from  which  it  may  be  inferred  that 
he  did  not  believe  the  imputation  conveyed  by  his  language,  and, 
therefore,  that  it  is  clear  that  he  acted  mala  fide ;  and  the  case  of 
Blackham  v.  Pv^h  (I)  is  relied  on  as  one  justifying  such  a  course. 
That  case,  however,  so  far  from  being  an  authority  against  the 
Defendant,  is  really  in  his  favour.  In  that  case,  as  here,  a  creditor 
made  a  communication,  otherwise  actionable,  to  a  person  having  a 
common  interest  in  the  subject  matter  of  the  communication.  It 
was  contended,  as  here,  at  the  trial,  that  the  communication  was 
made  hona  fide  on  a  privileged  occasion.  The  Judge,  however, 
directed  the  jury  that  the  occasion  was  not  privileged,  and  the  jury 
found  for  the  Plaintiff.  The  Court  granted  a  new  trial,  not  because 
they  were  of  opinion  that  the  communication  was  made  hona  fide, 
but — ^as  Ooltman,  J.,  pointed  out — because,  had  the  question  been 
left  to  them,  the  jury  might  have  come  to  the  conclusion  that 
the  words  were  spoken  bond  fide^  the  occasion  being,  in  the 
opinion  of  the  Court,  a  privileged  one.     In  speaking  of  words  used 

(a)  3  Or.  M.  A  B.  573* 
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1881.       on  a  privileged  occasion,  Tindcd,  C.  J.,  assumed  that,  to  support  the 
■~  privileged  occasion,  they  must  be  spoken  bond  fide;  but  he  does  not 

V,  grant  the  new  trial  because  he  or  the  Court  were  of  opinion  that  the 
Watson.  ^Q,jg  ^gj.^  ^  spoken,  but  because  it  was  a  question  which  ought  to 
be  left  to  the  jury.  In  all  cases,  where  a  prima  facie  case  of 
privileged  occasion  arose,  it  was  for  the  jury  to  say,  upon  a  review  of 
all  the  circumstances  of  the  case,  whether  the  words  were  spoken 
bona  fide  or  not.  In  the  simplest  of  cases,  when  a  person  inquired 
of  an  employer  as  to  the  character  of  a  servant,  the  Judge  might  be 
very  clearly  and  rightly  of  opbion  that  the  master  did  not  act  bona 
fide,  but  he  could  not,  for  that  reason,  withdraw  the  question  of  the 
bona  fides  from  the  jury  by  ruling  that  the  occasion  was  not  privileged. 
The  question  of  express  malice  was  a  question  of  fact  for  the  jury, 
and  in  all  such  cases  must  be  decided  by  them.  To  test  the  present 
by  an  extreme  case.  A  person  has  a  large  sum  of  money  owing  to 
him.  His  debtor  tells  him  that  he  will  be  receiving  from  England 
sufficient  to  pay  it,  and  that  he  will  pay  the  debt  a  month  after 
arrival.  The  debtor  afterwards  informs  the  creditor  that  the  money 
has  come,  and  that  he  proposes  to  lend  it,  in  the  meantime,  to  a  man 
whom  the  creditor  believes  to  be  a  notorious,  drunken  swindler, 
perhaps  a  convicted  thief.  Is  it  to  be  said,  that  the  relationship 
which  existed  between  the  parties  is  such  that  a  communication  made 
by  the  creditor,  as  to  the  character  of  the  person  to  whom  his  debtor 
proposes  to  lend  the  money,  is  not  such  as  to  make  the  occasion 
prima  facie  privileged  f  An  occasion  being  privileged,  it  is  for  the 
jury  to  say,  in  such  case,  whether  the  words  have  been  spoken  with 
bona  fides  or  not.  In  this  case  the  Defendant  admits  that  he  spoke 
words  which,  under  otjuer  circumstances,  would  have  been  actionable, 
but  denies  that  he  meant  to  impute  dishonesty  to  the  Plaintiff,  or 
that  he  used  words  imputing  dishonesty  to  him.  If  his  Honor  had 
directed  the  jury  that  the  occasion  was  privileged,  but  that  it  was  for 
them  to  decide  as  to  the  bona  fides  of  the  Defendant,  the  opinion  of 
the  jury  as  te  the  exact  words  used  might  have  been  of  the  utmost 
importance  in  determining  their  verdict  as  to  the  bona  fides,  since 
malice  may  be  inferred  both  from  the  character  and  from  the  terms 
in  which  the  communication  was  made.  Whereas,  on  the  Defendant's 
admission  that  he  made  use  of  words  impugning  the  commercial  credit 
of  the  Plaintiff,  and  therefore  slanderous,  the  exact  character  of  the 
words  used  became  unimportant  on  the  ruling  of  the  Chief  Justice 
that  the  occasion  was  not  privileged ;  but  had  the  jury  come  to  the 
conclusion  that  the  words  were  according  to  the  Defendant's  version. 
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they  miglit  have  been  of  opinion  that  he  was^  under  the  circamstances,       1881. 
jtwtified  in  using  such  words. 


Waugh 
Rule  refused.         Watson. 


Attorneys  for  the  Plaintiff — Oannon  and  McLaughlin. 
Attorneys  for  the  Defendant — Oape  and  Westgarth^  agents  for 
Gordon,  of  Young. 


M-NICKLE  V.  BANK  OF  NEW  SOUTH  WALES. 


1881. 


Dtfamaiim — Banker  and  Cuttomer^Branehet  of  same  Bank—PrivUeffed  Commmiealion^    march  16. 

B(mAfd€». 

A.  gaye  note  to  B.  payable  at  XJ.  Bank  at  W.  B.  placed  note  for  collection  at 
O.  branch  of  Defendant  Bank,  who  forwarded  it  to  their  branch  at  W.  The  W. 
branch  negligentlj  presented  it  a  day  too  late  at  the  TJ.  Bank,  who,  according  to 
custom  of  banks,  declined  to  pay  it  without  a  fresh  cheque  from  A.  The  W. 
branch  then  wrote  to  B.,  *<  Note  dishonoured ;  answer,  oyerdue."  A.  sued  the 
Bank  for  libel.  The  Judge  at  the  trial  held  the  letter  not  privileged.  A  verdict 
being  obtained  by  the  Plaintiff,  the  Bank  moved  to  set  it  aside. 

Beldf  that  the  branches  must  be  considered  as  one  Bank,  and  that  the  letter  to  a 
customer  was  primA  facU  privileged. 

But  held  that  the  privilege  did  not  protect  the  misrepresentation,  and  new  trial 
refused. 

Query — How  far  the  direction  "  payable  at  W.,"  if  written  in  the  margin,  is  a 
material  part  of  the  note. 

The  Plaintiff  was  indebted  to  one  Bootes,  to  whom  he  gave  a 
promissory  note  dated  December  16,  1879,  for  £90,  made  by  the 
Plaintiff  in  favour  of  Bootes,  and  payable  four  months  after  date  at 
Oie  Union  Bank,  Wagga  (n).  Bootes  placed  the  note  for  collection 
at  the  Gundagai  branch  of  the  Defendant  Bank.  Subsequently  the 
Oundagai  branch  forwarded  the  note  to  the  Wagga  branch.  The 
Wagga  branch  did  not  present  the  note  at  the  Union  Bank  until  a 
few  days  after  it  had  fallen  due.    The  Union  Bank,  following  the 

(n)  The  words  in  italics  were  in  the  margin  of  the  note^  and  in  the  argument  a 
discneaion  arose  as  to  whether  the  note  must  be  presented  at  Wagga.  In  the  view 
the  Court  took  of  the  other  points,  it  became  unnecessary  to  decide  this.  The 
following  caaee  were  referred  to  Farker  t.  Gordon,  7  East  386 ;  TrecotMek  v.  Xdunn. 
9  Stark,  468 ;  WtUiamt  t.  Witrut^,  10  B,  dk  C.  2  ^  Mattort  v.  BamtU,  8  C.  B.  433, 
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1881.       custom  of  bankers^  as  proved  at  the  trial,  refused  to  pay  the  overdue 

"~II  note,  unless  accompanied  by  a  cheque  from  its  maker,  the  Plaintiff. 

V.         The  manager  of  the  Wagga  branch  thereupon  wrote  to  Bootes  the 

N^S%?'    '*®^  complained  of,  which  was  as  follows : — "  Bank  of  New  South 

Wales,  Wagga,  April  21,  1880. — Sir, — ^Take  notice  that  a  promissory 

note,  dated  December  16,  1879,  made  by  John  J.  McNickle  in  your 

favour,  for  the  sum  af  jE90,  payable  at  the  Union  Bank  here,  four 

months  after  date,  and  which  bears  your  endorsement,  has  been  duly 

presented  for  payment  and  dishonoured,  and  now  lies  overdue  at  the 

Bank;  you  are,  therefore,  required  to  retire  the  same  without  delay. 

— I  am,  &c.,  A.  E.  Crokbb,  Manager.     W.  Bootes,  Esq.     Answer, 

overdue.'' 

The  cause  was  tried  before  Windetbr,  J.,  and  a  jury  of  four,  in 
November,  1880.  At  the  trial  his  Honor  ruled,  though  with  doubt, 
that  there  was  no  duty  on  the  Wagga  branch  to  send  the  notice  of 
dishonour  to  Bootes,  who  was  a  customer  of  the  Gundagai  branch ; 
and  that,  therefore,  the  letter  was  not  privileged.  The  jury  found  for 
the  Plaintiff,  damages  £250,  and  found  also,  that  there  was  no  express 
malice  on  the  part  of  the  Bank. 

The  Defendants  obtained  a  rule  nisi,  pursuant  to  leave  reserved,  to 
set  aside  the  verdict,  and  to  enter  a  nonsuit,  or  to  enter  a  verdict  for 
the  Defendants,  or  for  a  new  trial  on  the  grounds  that  the  letter  was 
privileged,  and  that  the  jury  found  there  was  no  express  malice. 

Barley,  Q.O.  {Salomons,  Q.C.,  and  0.  /.  Manning  with 
him),  for  the  Defendants,  now  moved  to  make  the  rule  absolute.  The 
promissory  note  was  actually  dishonoured  by  the  Union  Bank.  The 
maker  of  a  note  is  not  entitled  to  require  proof  of  presentation  for 
payment  before  action  brought,  as  an  endorser  is.  McNickle  was 
bound  to  have  the  money  ready  to  pay  the  note  at  any  time  it  was 
presented  after  it  was  due.  We  were  not  obliged  to  present  it  at 
Wagga,  as  the  words  payable  at  Wagga,  are  in  the  margin,  and 
therefore  not  a  material  part  of  the  note.  At  any  rate,  our  statement 
to  Bootes  was  a  privileged  one.  Oarrett  v.  McKewan  (1),  Prince  v. 
The  Oriental  Bank  (2),  City  Bank  v.  AustraJian  Joint  Stock  Ba/nk 
(3),  show  that,  for  this  purpose,  the  two  branches  are  as  one  bank. 
In  Tobin  v.  The  Oity  Ba/nk  (4),  it  was  admitted  throughout  that  a 
notice  to  the  customer  that  bills,  of  which  he  was  holder,  had  been 
dishonoxured   was   a  privileged  communication,  though  libellous  if 

(1)  L.  R  8  Ex.  10.  (8)  9  8.  C.  R.  269. 

(2)  L.  R.  3  App.  Cm.  326.  (4)  1  S.  G.  N.  S.  267. 
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published  to  a  person  haviog  no  interest  therein.     The  word  ''dis-       1881. 


M'NiCKLE 


hononred  *'  here  is  explained  by  the  foot  note  "  answer  overdue." " 

0.  B.  Simpson  and  Fitzhardvnge  for  the  PlaintiflF  were  not  called         v! 

«,^^,«  Bank  of 

^V^^'  N.  S.W. 
Sib  James  Martin^  C.J.    For  the  purposes  for  which  this  letter 

was  written  the  two  branches  must  be  considered  as  one  establishment. 
The  question  then  is^  was  the  letter  privileged  ?  It  is  contended  that 
it  was  the  duty  of  the  Bank  to  communicate  to  their  customer  Bootes^ 
that  a  note,  of  which  he  was  the  owner^  had  been  dishonoured^  and 
that,  consequently,  the  letter  was  privileged.  But  what  was  their 
duty?  To  inform  Bootes  of  what  had  actually  occurred. 
As  Bootes  was  the  owner  of  the  note,  no  notice  of  dishonour 
was  necessary  to  him.  The  branch  at  Wagga  must  be  taken  to  be 
equally  cognizant  with  all  their  other  branches — at  Gundagai  or  else- 
where— of  the  facts.  They  knew  the  non-payment  was  in  consequence 
of  their  own  negligence  in  not  presenting  the  note  at  the  usual  time ; 
therefore,  in  communicating  to  Bootes  that  the  note  was  not  paid, 
they  should  have  told  him  why  it  was  not  paid,  and  not 
simply  have  written  that  it  was  dishonoured.  Of  course,  there 
was  no  express  malice,  but  the  privilege  could  not  protect  their 
writing  what  they  knew  to  be  untrue.  When  a  claim  to  privilege  is 
based  upon  a  duty,  or  a  mutual  interest,  the  peculiar  circumstances  of 
each  case  must  be  considered,  and  here  I  think  his  Honor  was  right 
in  directing  that  the  letter  was  not  privileged. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  It  is  out  of  the 
question  to  say  that  the  Bank  had  a  right,  under  these  circumstances, 
to  write  to  Bootes  that  the  note  had  been  dishonoured.  The  Wagga 
branch  was  well  aware  of  the  custom  of  bankers;  they  must  have 
known  the  note  would  be  refused  payment  before  they  presented  it, 
and  they  must  have  known  that  it  was  their  own  laches  that  caused  it 
to  be  apparently  dishonoured. 

WiNDiTBB,  J.  I  concur  in  thinking  the  rule  should  be  discharged. 
Ab  to  there  being  no  duty  cast  on  the  Wagga  branch  to  write  to 
Bootes,  because  that  was  not  the  branch  he  dealt  with^  I  am  disposed 
to  think  I  was  wrong  in  the  view  I  took  at  the  trial.  But  I  think^  on 
the  ground  taken  by  the  Chief  Justice^  there  was  no  privilege  to  pro- 
tect this  letter. 

Buh  discha/rged. 

Attorney  for  Plaintiff— If.  A.  JET.  Fitzhardmge,  agent  for  H.  B. 

FUztiardmge  of  Wagga. 
Attorneys  for  Defendants— ^IZ^ti  tmd  Allen. 
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1881.  IN  THE  INSOLVENCY  of  G.  R.  DIBBS— CLAIM  of  J.  SHEPHBBD. 


June  17,  23.  DtfamcOhnr-^ImpriaonmerU  qf  Defendant— 13  Vic,  No.  13  s,  U-S?  Vie,  No.  11, 
s.  4— Sequestration  qf  Jus  Estate— Plaintiff  can  prove  his  judgment  against 
Dtfendan^s  Estate—Election. 

8.  sued  D.  for  defamation  and  obtained  judgment,  whereon  he  sued  out  ea.  to, 
and  imprisoned  D.  Whilst  D.  was  in  prison,  S.  obtained  sequestration  of  D.'s 
estate  on  a  distinct  debt,  and  tried  to  proTe  his  defamation  judgment.  The  Chief 
Conmiissioner  ordered  it  to  be  entered  as  a  chum,  with  leaye  to  S.  to  prefer  his 
proof  again,  when  D.*s  year  of  imprisonment  was  out.  S.  waited  that  time,  and 
again  preferred  his  proof,  which  was  then  admitted.    D.  appealed. 

Held,  that  the  defamation  creditor  S.  was  entitled  to  prove  for  his  judgment 

The  appellant,  6.  B.  Dibbs,  had  been  the  defendant  in  an  action  of 
defamation,  Shepherd  v.  Dibbs,  in  which  the  Plaintiff,  the  present 
respondent,  had  recovered  a  verdict  for  dESOOO.  A  writ  of  ca.  sa. 
was  taken  out  by  Shepherd  for  the  damages  and  costs,  amounting  in 
all  to  £3365,  and  under  it  Dibbs  was  arrested  on  the  7th  of  May^ 
1880,  and  imprisoned  in  Darlinghurst  Gaol.  On  the  22nd  of  June 
Shepherd  presented  a  petition  in  the  Insolvency  Court  upon  a 
totally  distinct  debt  for  £102  19s.  5d.  for  the  sequestration  of  Dibbs' 
estate,  and  on  the  30th  of  August  the  estate  was  sequestrated 
accordingly.  On  the  8th  of  October  Shepherd  filed  an  affidavit  in 
support  of  his  proof  for  the  judgment,  debt,  and  interest ;  and  on  the 
second  meeting  on  the  2nd  of  November  he  sought  to  have  his  proof 
admitted.  The  insolvent  and  other  creditors  opposed  the  proof  on 
the  ground  that  he  had  been  taken  in  execution  for  the  same  debt, 
and  still  remained  in  custody  under  it.  But  Shepherd  claimed  the 
right  both  to  prove  for  his  debt  and  imprison  his  debtor.  The  Cnief 
Commissioner  decided  that  the  debt  was  at  least  suspended  whilst  the 
debtor  was  in  prison,  and  ordered  that  the  application  to  prove  should 
be  entered  as  a  claim,  and  allowed  nine  months  to  perfect  the  proof. 
In  making  this  order,  his  Honor  assumed  to  act  under  the  48rd 
section  of  the  Insolvency  Act,  6  Vic,  No.  17  (1).     On  the  7th  of 

(1)  5  Vic.,  No.  17,  Sec.  43  :->-And  be  ConmuBsionAr  to  allow  sach  claim  to  be 

it  enacted  that,  when  by  reason  of  the  entered  in  the  proceedings  in  the  Insol- 

absence  of  any  person  from  the  colony,  vent  Estate,  and  to  give  a  reasonable 

or  for  any  other  cause  appearing  to  the  time  for  proving  the  same,  and  in  the 

Chief  Commissioner,  the  said  Commis-  meantime  to  make  sach  order  for  seonr- 

doner  shaU  be  of  opinion  that  a  claimant  ing  the  amount  thereof  in  case  the  said 

who   has   not   proved  his    debt  may  claim  shall  be  afterwards  established  as 

eventually  be  able  to  establish  the  same,  the  said  Conmiissioner  shall  see  fit. 
it  shall  and  may  be  lawful  for  the  said 
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May  1881j  the  insolyent^   having  been   imprisoned  for  the  whole       1881. 
twelve  months^  was  released^  under  section  4  of  37  Vic.,  No.  11  (2).      I 
On  the  16th  of  May  1881,  Shepherd  renewed  his  claim  to  have  hisG.  R.  Dibbs. 
judgment  debt  admitted  to  proof.    The  Commissioner  allowed  the 
proof,  and  from  his  decision  the  insolvent  now  appealed. 

0.  B.  Stephen  {Sir  Oeo,  Innes  with  him)  for  the  appellant  Dibbs.  June  17. 
The  creditor  Shepherd  has  here  sought  a  double  remedy,  the 
imprisonment  of  the  debtor,  and  the  payment  of  the  debt.  The  law 
does  not  allow  that :  a  taking  on  a  ca.  sa.  is  ^^  not  only  an  execution 
but  a  full  satisfaction  by  force,  and  act,  and  judgment  of  law;  so  as 
against  him  (the  debtor)  he  can  have  no  other .'^  ''  Even  if  a  party 
es<»pe  of  his  own  wrong,  yet  the  Plaintiff  cannot  have  against  him 
any  other  kind  of  execution,  because  having  chosen  the  body,  he  can 
never  resort  to  any  other  execution  against  the  selfsame  party .'^ 
Foster  v.  Jackson  (3).  In  Ex  parte  Knowell  (4),  Lord  Erskine,  L.C., 
says,  "  by  taking  thfe  body  in  execution,  the  debt  is  satisfied  to  all 
intents  and  purposes.  If  the  debtor,  being  in  execution,  becomes 
bankrupt,  the  creditor,  in  reason  and  justice,  must  have  a  right  to 
elect ;  '^  but  then  he  must  elect,  and  keeping  him  in  prison  is  an 
election.  In  Ex  parte  Mudie  (5)  the  creditor  took  the  body  of  the 
bankrupt  previous  to  the  bankruptcy,  held  it  until  the  bankrupt's 
discharge  by  his  certificate,  and  declined  to  go  in  and  prove  until 
after  the  certificate  was  granted ;  the  Court  held  he  had  made  his 
election  to  have  all  the  law  would  give  him  under  his  execution,  and 
that  he  could  not  afterwards  prove  under  the  commission.  In  the 
more  recent  case  of  Thompson  v.  Parish  (6),  it  is  recognised  that 
taking  in  execution  binds  the  creditor  to  pursue  that  remedy,  and 
none  other,  against  his  debtor.  [Sir  W.  Manning,  J.  I  do  not 
see  the  act  of  "  election "  here.  If  Mr.  Dibbs  had  not  opposed 
his  execution  creditor's  proof,  it  might  have  been  admitted,  and 
then,  if  you  are  right,  he  might  have  been  released  from  custody  at 

(2)  37  Vic,  No.  11,  s.  4 :— Notwith-  time  whilst  he  shall  have  been  or  be  in 

standing  the  proyiEdona  of  11  Vic.,  No.  custody  on  such  execution]  on  the  order 

13,  8. 14^  any  person  who  shall    ...  of  the  Chief  Commissioner  of  Insolvent 

have  been  or  be  for  a  period  of  twelve  Estates  directed  to  such  sheriff,  jailer 

calendar  months  in  the  custody  of  the  or  officer.      1  01.  Stat.,  1110. 

Sheri£^  or  of  any  jailer  or  officer  in  exe-  (3)  Hobart  59,  60. 

ention  of  any  judgment  obtained  under  (4)  13  Ves.  193. 

the  said  Act,  shall  be  entitled  to  his  (6)  3  Mon.  Deac.  &  De  Oex.  66 ;  7 

dischaige  from  such  custody,  and  shall  Jnr.  208. 

be  forthwith  dischaiged  therefrom  after  (6)  5  C.  B.  N.  S,  685;  28  L.  J.  C.  P. 

sequestration  of  his  estate  [made  at  any  153. 
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1881.       once.     In  the  absence  of  argument  I  am  indeed  mach  inclined  to 
'  think  that  he  would  then  have  become  entitled  to  his  discharge  on 

G.  B.  DiBBs.  the  ground  that  the  creditor  had  elected  to  take  a  dividend  equally 
with  others^  in  place  of  keeping  his  debtor  in  prison.  But  your 
client  prevented  him  making  the  election.  How  then  can  he  be 
said  to  have  elected  to  keep  his  debtor  in  prison  ?  Did  not  the 
debtor  rather  procure  his  own  detention  by  successfully  opposing  the 
proofy  and  causing  it  to  be  suspended  until  he  should  have  been  in 
custody  for  the  twelvemonths  f  He  was  probably  advised^  or  himself 
formed  the  opinion^  that  the  debt  would  then  be  extinguished ;  but  the 
question  is  whether  this  was  not  a  misinterpretation  of  the  Act  on 
which  he  relied.]  Not  Dibbs  only,  but  other  creditors  opposed 
it;  besides,  if  he  was  in  earnest.  Shepherd  could  have  appealed 
from  the  Chief  Commissioner's  order.  But  there  and  here  he 
claimed  and  claims  a  double  satisfaction,  and  that  he  cannot 
have,  Griffiths  and  Holmes  on  Bankruptcy,  pp  588, 697  (Ed.  of  1869). 
These  were  the  principles  of  the  law,  and  our  statutes  do  not 
really  affect  them.  The  first,  the  Insolvent  Act,  5  Vic.  No.  17, 
s.  32  (7)  entitled  the  debtor  to  his  discharge  from  imprison- 
ment, when  the  order  for  sequestration  is  lodged  with  the  Sheriff; 
this  section  was  repealed  by  37  Vic.  No.  11  s.  8.  The  next  is  the 
Act  to  Simplify  the  Law  for  Abolishing  Imprisonment  for  Debt  (8) ;  it 
abolishes  arrests  on  ca.  sa.  except  when  issued  in  any  action  for 
breach  of  promise  of  marriage,  libel,  &c.  The  third  in  order  of  date 
is  the  Defamation  Act  (9)  which  prevents  the  sequestration  of  his 

(7)  6  Vic,  No.  17,  8.  32  : — ^And  be  it  contained  shall  extend  to  any  writ  of 
enacted  that  any  insolvent  who  at  the  cti,  «a.  issued  in  any  action  for  breach 
time  any  order  for  the  sequestration  of  of  promise  of  marriage,  libel,  slander, 
his  estate  is  lodged  with  the  Sheriff  seduction,  criminal  conversation  of 
for  registration  shall  be  in  custody  of  plaintiff's  wife,  or  any  malicious  injuiy. 
the  said  sheriff  or  of  any  jailer    ...  1  01.  Stat.,  1108. 

or  in  execution  on  any  judgment  for  (9)   11   Vic,  No.  13,  s.  14,  enacts 

any  debt  or  demand  provable  under  that    ...    no  law  which  is  now  or 

this  Act,  shall  be  entitled  to  be  on  the  may  hereafter  be  in  force  in  the  said 

order  of  any  Judge,  and  shall  be  forth-  colony  for  the  relief  of  insolvent  debtors, 

with  discharged  out  of  custody  in  re-  or  for  the  abolition  of  imprisonment  for 

spect  thereof,  either  absolutely  or  on  debt,  shall  extend  or  be  construed  to 

such  condition  or  conditions  as   such  extend,  to  affect,  or  discharge  from  his 

Judge  win  think  fit  to  impose.  liability  any  person  who  shall  be  in- 

(8)  10  Vic,  No.  7»  s.  3,  enacts  that  debted  for  any  penalty,  damages,  or 
except  as  hereinafter  provided,  no  per-  costs  adjudged  against  him  in  any  pro- 
son  shall  be  arrested  on  any  writ  of  oeeding  either  civil  or  criminal,  for  the 
eapku  ad  tat^fadendum  issuing  out  of  printing   or  publishing  of  any  Uas- 

the  Supreme  Court pro-  phemons,     seditious,    or    defamatory 

vided  also  that  nothing  in  this  section  words  or  libel.    1 OL  Stat.,  668. 
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estate  releasing  a  prisoner  confined  for  damages  for  slander.     The        1881. 

eflFect  of  this  was  that  the  libeller  might  be  imprisoned  for  life,  Webh 

¥.  Wilton f  (10).    Thereupon  the  Legislature  passed  another  Act  to  q,  k.  Dibbb. 

Amend  the  Law  of  Arrest  (2)  which  enacted  that  a  debtor  for  slander, 

after  twelve  months'  imprisonment,  shall  be  entitled  to  his  discharge 

after  sequestration  of  his  estate  whilst  in  prison.     None  of  these 

affect  the  ancient  doctrine  of  election.     In  discharging  the  debtor  it 

does  not  preserve  the  other  remedies  for  the  creditor,  as  the  similar 

English  Act   (11)  for  the  Discharge  of  Debtors  in  Execution    for 

Small  Debts  did.    The  silence  of  our  Legislature  shows  the  debtor 

was  to  be  released,  but  that  the  creditor's  other  remedies  were  not 

revived  by  the  expiration  of  the  twelve  months'  imprisonment. 

DcMrley,  Q.C.  and  Salomons,  Q.C.  (C  J.  Manning  with  them) 
for  the  Bespondent.  Imprisonment  for  debt  is  not  a  punishment  of 
the  debtor,  but  a  means  of  getting  payment.  The  taking  of  the  body 
is  not  a  satisfaction  of  the  debt,  it  is  merely  securing  a  pledge 
that  the  debt  should  be  paid.  This  is  evident  from  the  creditor's 
power  ceasing  directly  the  debt  is  paid.  In  a  note  in  Bacon^s 
Abridgm&nt,  vol.  iii.,  p.  896,  the  learned  editor  says  ''  the  body  is 
merely  a  pledge  for  the  debt ;  it  is  taken  not  in  satisfaction  but  ad 
scUisfiiciendwni.  His  imprisonment  is  not  a  punishment,  but  merely 
a  means  of  getting  at  that  property  which  he  is  supposed  to  possess, 
and  fraudulently  withold.  If  he  dies  in  prison,  without  having  sur- 
rendered his  property,  it  is  perfectly  consistent  with  this  proceeding 
that  a  new  writ  should  issue,  attaching  immediately  upon  the  pro- 
perty. The  judgment  of  the  Court,  that  he  shall  pay,  is  still 
unexecuted." 

It  is  more  like  an  attachment  for  non-payment  of  costs.  A  soli- 
citor does  not,  by  taking  his  client  in  execution  on  ca.  sa.  for  costs, 
lose  his  lien  for  such  costs  upon  the  costs  of  suit  ordered  to  be  paid 
by  the  opposite  party  to  his  client  :  O'Brien  v.  Lewis{12),  Lord 
Justice  Turner  saying,  ''  I  think  it  clear,  on  the  authorities,  that 

(10)  6  S.  0.  R.  874.  tho  judgment  .    .    .    shaU  neverthe- 

(11)  48  Oeo.  3,  c.  123,  8.  1,  e&actB,  leBsoontmne  .  .  and  the  creditor  may 
"That  .  .  allperBODB  in  execution  take  .  .  out  such  execution  .  .  . 
upon  any  judgment  .  .  .  not  ex-  against  the  lands  .  .  .  and  chatteli 
oeeding  £30  .  .  and  who  shall  have  of  such  debtor  .  .  or  use  any  such 
lain  in  prison  thereupon  for  the  space  remedy  .  .  as  he  might  have  done 
of  twelve  sncoessive  calendar  months  ...  in  case  such  debtor  had  never 
•  .  shaU  ...  on  application  .  .  been  charged  in  execution.**  1  Chitty 
bediachaiged  .    .    .  Provided  always  Statutes  (3rd  Ed.)  238-40. 

that  notwithstandmg  the  discharge  .     .  (12)  32  L.  J.  Oh.  666. 
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1881.  the  debtor's  being  taken  in  execution  does  not  extinguisli  the  debt^  or 
operate  as  payment  of  it."  The  remedy  is  saspended^  not  extin- 
O.  R.  DiBBfl.  guished,  by  taking  him  in  execution.  Whilst  he  is  in  prison  you 
cannot  have  any  other  remedy  against  him ;  if  you  consent  to  his 
discharge^  that  is  your  own  act^  and  the  debt  is  gone ;  but  if  he  is 
discharged  by  operation  of  law^  or  by  the  act  of  God,  the  other 
remedies  revive  :  Bhimfield's  Case  (13).  In  Watson  v.  Humphery 
(14)  the  debt  of  a  trader  discharged  out  of  custody  by  the  Insolvent 
Act  was  held  a  good  debt  to  support  a  petition  in  bankruptcy ;  and 
there  Parke,  B.,  points  out  the  difference  between  a  discharge  with 
consent  and  one  m  irwitum  by  the  operation  of  the  Insolvent  Law. 
[Sib  W.  Manning,  J.  There  the  discharge  was  on  the  debtor's 
own  petition.]  In  respect  of  the  debt,  on  which  the  sequestration 
was  ordered.  Shepherd  is  here  a  stranger  to  the  execution  debt. 
The  debtor's  discharge  is  dependent  on  the  sequestration  of  his  estate, 
and  that  sequestration  must  take  place  while  he  is  in  custody,  37 
Vic,  No.  11,  s.  4  (2).  In  the  case  of  a  rich,  but  obstinate,  libeller^ 
there  might  be  no  creditor  but  the  execution  creditor.  If,  as  the 
Appellant  suggests,  the  execution  debt  is  extinguished,  the  Act  con- 
templates, in  such  a  case,  either  a  sequestration  where  there  is  no 
creditor  or  the  immurement  of  the  debtor  for  life ;  for  5  Vic,  No.  17, 
8.  3,  (16)  in  effect,  requires  it  should  be  stated  on  oath  that  he  is  insol- 
vent and  has  creditors — an  absurdity.  The  section  is  passed  to  relieve 
the  libeller ;  but,  while  taking  the  power  of  inflicting  life«long  imprison- 
ment from  the  libelled  creditor,  it  gives  him  a  right  to  recover  what 
he  can  from  the  distribution  of  the  libeller's  assets.  The  only  creditor 
contemplated  in  the  Act  is  the  libelled  person,  and  therefore  the 
sequestration  ordered  must  have  been  meant  for  his  benefit.  Ex 
parte  Mudie  (5)  is  no  authority  in  this  colony ;  it  depends  on  the 
language  of  the  statute  then  in  force  (16),  and  the  previous  Acts  were 
like  it,  but  our  statutes  are  j^ite  different. 

(13)  Go.  Rep.  Ft  V.  86  b.  mfty  order  his  estate  to  be  sequestrated 

(14)  10  Exch.  781 ;    24  L.  J.  Ex.  (16)  49  Geo.  3,  c.   121,  8.  14  enact^ 
199.                                                              that  it  shall  not  be  lawful   for    any 

(16)  6  Vic,  No.  17,  8.  3,  as  amended,  creditor,  who  has  brought  any  action 
enacts  that  the  Commissioner  may,  against  the  bankrupt  in  respect  of  any 
"upon  the  petition  in  writing  of  any  demand,  which  arose  prior  to  the  bank- 
person  setting  forth  that  he  is  insol-  rnptcy,  or  which  might  have  been 
vent  and  desirous  of  surrendering  his  proved  under  the  commission,  to  prove 
estate  for  the  benefit  of  his  creditors,  a  debt  under  the  commission  for  any 
either  direct  such  person  to  appear  be-  purpose  whatever,  without  relinquish- 
fore  him  to  be  examined  touching  his  ing  such  action  and  all  benefit  of  the 
said  insolvency,  or  receive  such  other  Ame. 
proof  thereof  by  affidavits,   &c."  and 
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G.  B.  Stephen  in  reply.     The  doctrine  of  election  is  independent       1881. 
of  statute  law.     The  time  for  election  arose  at   the  sequestration^  and 
then  Shepherd  tried  to  keep  both  remedies.      Blumfield's  Case  has  q,  ^  Dibbs. 
been  doubted  in  America,  and  is  enumerated  in  Bigelow's  Overruled 
Cases. 

Our.  Adv.  VulL 

Sib  J.  Mabtin,  C.J.  In  this  case  the  Appellant  was  the  defendant  June  23. 
in  an  action  for  defamation,  in  which  the  Plaintiff  recovered  a  verdict 
against  him,  and  issued  execution  for  the  damages  and  costs.  He 
did  not  issue  a  ^. /a.,  but  arrested  the  Defendant  and  put  him  in 
Darlinghurst  Gaol.  After  he  had  been  there  for  some  time,  the 
Plaintiff,  who  is  an  attorney  of  the  Court,  took  steps  on  a  separate 
and  distinct  judgment,  which  he  had  obtained  against  the 
Defendant  to  cause  his  estate  to  be  sequestrated  as  insolvent, 
and  upon  his  application  an  order  for  sequestration  was  made. 
The  Defendant  remained  in  gaol  until  the  twelve  months  had 
expired,  but  in  the  meantime  an  application  was  made  by 
the  Plaintiff  to  the  Chief  Commissioner  to  prove  in  the  estate  of  the 
Defendant  for  the  amount  of  his  judgment  and  costs.  The 
Chief  Commissioner  did  not  enter  the  proof  at  that  stage,  but  ordered 
it  to  be  entered  as  a  claim  until  the  expiration  of  the  twelve  months, 
when  the  claim  was  finally  admitted  as  a  proof.  An  appeal  from  that 
decision  is  made  to  this  Court,  on  the  ground  that  the  Plaintiff  in  the 
slander  action,  having  taken  the  Defendant,  Dibbs,  in  execution  and 
imprisoned  him  for  twelve  months,  is  not  now  entitled  to  prove 
against  his  estate.  During  the  argument  my  opinion  has  fluctuated 
a  good  deal ;  but,  after  careful  consideration,  I  have  come  to  the 
conclusion  that  the  debt  is  provable.  It  is  quite  true,  as  stated 
in  Foster  v.  Jackson,  (3)  that  if  the  Plaintiff  has  imprisoned  the  debtor 
he  can  never  resort  to  any  other  kind  of  execution  against  him. 
There  is  no  doubt  that  that  is  a  very  accurate  statement  of  the  law 
in  a  very  few  words.  If  you  take  a  person  in  execution  under  a 
ea.  sa.  you  cannot  issue  another  writ  against  him  on  the  same 
judgment,  you  cannot  take  his  goods  on  a  writ ;  but  you  are  at 
liberty,  if  his  estate  is  sequestrated,  to  prove  your  debt  Against  his 
estate,  unless  there  is  some  principle  which  prevents  you  doing  so. 
We  have  been  referred  to  the  case  of  Ex  pa/rte  Mvdie  (5) ;  but  the 
counsel  for  the  Kespondent  pointed  out  that  the  English  statutes  then 
and  previously  in  force  are  different  from  ours ;  and  no  doubt  that  is 
so.  Our  law  is  peculiar,  and  our  decision  here  depends  upon 
section  4  of  the  Act,  37  Vic,  No.  II   (2).     Before  the  passing 
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1881.       of  that  Act  there  was  a  clause  in  the  Defamation  Act  in  these  words. 

I  [His  Honor  here  read  section  14  (9)] .     It  has  been  held  nnder  that 

O.  R.  DiBBs.  section  that  a  person  imprisoned  is  not  entitled  to  his  discharge  upon 
placing  his  estate  under  sequestration ;  and,  but  for  the  passing  of 
another  Act,  he  might  have  remained  in  prison  indefinitely.  But, 
this  being  considered  a  hardship,  section  8  of  the  Act,  87  Vic,  No. 
11  (2)  was  passed.  The  section  is  in  these  words  [His  Honor  read 
the  section  (2)].  Thus,  he  is  not  entitled  to  his  discharge  until  after 
the  sequestration  of  his  estate,  audit  appears  to  me  that  it  is  therefore 
meant  that  this  sequestration  should  have  the  effect  of  giving  the 
creditor  some  claim  upon  his  goods.  He  is  not  to  get  out  of  gaol 
unless  he  places  his  creditor  in  that  position,  and  on  that  ground  I 
think  that  the  rule  must  be  discharged. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  Under  the 
statutes,  if  the  execution  debtor  in  an  action  for  slander  does 
not  sequestrate  his  estate,  or  if  his  estate  is  not  sequestrated,  he  must 
remain  in  gaol  until  his  creditor  discharges  him  :  but  the  later  Act 
allows  him  to  be  discharged  at  the  end  of  twelve  months  on  con- 
dition that  he  sequestrates  his  estate ;  and  the  only  object  of  that 
could  be  to  allow  the  creditor  to  prove  his  debt  in  the  Insolvent 
Court.  The  Act  does  not  say  the  creditor's  debt  shall  be  thereupon 
extinguished,  but  it  merely  limits  to  twelve  months,  an  imprisonment 
which  might  otherwise  have  been  permanent ;  and  by  making  seques- 
tration a  condition  to  this  limit,  it  seems  to  me  clearly  to  imply  that 
the  debt  shall  be  the  subject  of  proof,  like  any  other  debt  in  the 
ordinary  course  of  proceedings  under  sequestrations.  Under  the  Act 
then,  sequestrations  might  have  been  made  as  well  on  the  debtor's 
own  petition,  as  upon  an  adverse  application — ^no  distinction  is  made 
in  this  respect ;  and  therefore  I  do  not  think  we  can  recognise  any 
difference  between  a  self-obtained  discharge  by  voluntary  seques- 
tration, which  could  not  have  been  attributed  in  any  way  to  the 
execution  creditor,  and  the  compulsory  sequestration  obtained  by  the 
latter,  in  this  case  in  virtue  of  another  debt.  I  think  therefore  that 
the  rule  should  be  discharged. 

WiNDETER,  J.  I  am  of  the  same  opinion.  I  take  it  to  be  olear 
law,  that  whilst  the  judgment  debtor  is  held  in  custody,  the  debt  is, 
in  contemplation  of  law,  satisfied.  It  is  equally  clear,  that  if  the 
the  creditor  consents  to  his  debtor's  discharge  his  remedy  is  gone. 
But  at  Common  Law,  on  the  other  hand,  the  debt  was  not  satisfied  if 
the  debtor  was  liberated  by  act  of  law,  and  against  the  will  of  the 
creditor.    By  our  Statute  37  Vict.,  No.  11,  s.  4,  (2)  the  right  which  the 
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law  gives  to  a  creditor  to  hold  his  debtor  as  a  pledge  for  the  payment       1881. 
of  the  debt,  till  his  debt  is  satisfied,  is  taken  away ;  and  the  debtor  is 
entitled  to  his  discharge  at  the  end  of  twelve  months,  if  his  estate  is  q,  u,  Dibbs. 
Beqaestrated.    The  intention  of  the  Legislature,  it  appears  to  me,  was 
to  give  the  judgment  creditor  the  right  of  then  getting  what  he  could  to 
satisfy  his  judgment  out  of  the  estate,  whilst  it  would  relieve  the 
debtor  of  the  hardship  of  liability  to  an  indefinite  period  of  incarcera- 
tion in  gaol.     The  Act  allows  any  one  to  take  the  necessary  steps  for 
sequestrating  the  estate,  the  judgment  debtor  no  less  than  any  one 
else.  The  provisions  of  the  Insolvent  Act,  6  Vic,  No.  17,  s.  3,  (15)  show 
that  that  Act  contemplates  the  sequestration  of  the  estate,  even  upon 
the  petition  of  the  insolvent  himself,  as  made  for  the  benefit  of  creditors, 
as  well  as  for  the  relief  of  the  debtor.      But,  according  to  the  argu- 
ment for  the  Appellant,  the  debt  of  the  execution  creditor  is  gone, 
because  he  has  elected  to  take  the  Defendant  in  execution.  It  follows, 
therefore,  if  this  argument  is  good,  that  the  debtor  could  not  get  out 
of  gaol,  if  he  owed  no  other  than  the  judgment  debt,  as  no  man  can 
sequestrate  his  estate,  unless  it  is  proved  on  oath  that  he  is  insolvent. 
Thus  the  very  object  of  the  statute  would  be  defeated,  and  the  relief, 
which  it  was  intended  to  afford  the  debtor,  could  not  be  extended  to 
him,  when,  perhaps,  he  was  even  anxious  to  surrender  all  his  estate 
for  the  benefit  of  his  only  creditor.     I  cannot  regard  this  as  the  right 
construction  of  a  statute,  which  was  expressly  enacted  to  mitigate  the 
severity  of  the  law,  consequent  upon  a  strict  adherence  to  the  provisions 
of  sec.  14of  the  Defamation  Act,  11  Vic,  No.  13  (9).  On  the  other  hand, 
as  any  one  entitled  may  obtain  the  sequestration  of  the  estate,  the  judge- 
ment debtor  would  be  entitled  to  his  discharge  at  the  end  of  twelve 
months,  and  so  the  right  of  the  judgment  creditor  detaining  him  in 
custody  defeated,  if  some  other  creditor  made  him  insolvent.     But  as 
Piatt,  B.,  points  out  in  Watson  v.  Humphrey  (14),  "  it  would  be  most 
unjust  to  hold  that  the  debt  is  satisfied,  when  the  creditor  has  been 
prevented  from  carrying  out  the  execution  to  its  full  extent,  and  by 
that  means  from  obtaining  a  real  satisfaction  of  his  debt/' 

As  I  cannot  believe  that  the  Legislature  intended  thus  to  permit 
the  entire  defeat  of  the  rights  of  a  judgment  creditor  in  respect  of  his 
judgment  debt — classed  by  10  Vic,  No  7,  s.  3  (8),  with  others 
sounding  in  moral  criminality  as  seduction,  criminal  conversation,  and 
other  malicious  injuries,  and  perhaps  amounting  to  thousands  of 
pounds — ^in  favour  of  some  comparatively  paltry  debt  involving  no 
such  righteous  obligations  of  payment  I,  thus  construing  the  statute, 
both  for  the  benefit  of  the  debtor  and  of  the  creditor,  am  irresistibly 
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1881.        led  to  the  conclusion,  that  a  judgment  creditor,  in  an  action  for 
Blander,  on  the  sequestration  of  the  debtor's  estate,  is  entitled  to  prove 
G.  R.  DiBBs.  ^^'  ^^^  amount  of  his  judgment  debt. 

Appeal  dismissed  with  costs. 

Attorneys  for  Appellant — Want,  Johnson  and  Scarvell. 
Attorneys  for  Creditor — Oannon  and  McLaughlin. 


1881. 


GIPPS  V.  McELHONE 


June  7        Defamation— AbioluU  privilege  of  queaUone  in   the   Assembly— McUUr  qf  public 
interest — Evidence  of  McUice/or  the  Jury — Nonsuit, 

No  aotion  for  defamation  will  lie  upon  any  question  put  by  a  Member  of  a 
Colonial  Parliament  in  the  course  of  its  proceedings. 

Probably  such  question  may  be  used  as  evidence  of  malicious  intent  in  the  use  of 
defamatory  statements  on  an  occasion,  primd /mm  priyilegedi  outside  Parliament. 

But  such  question,  unless  unmistakeably  malicious,  will  not  by  itself  be  suffieient 
evidence  of  malice  to  go  to  the  jury. 

When  the  occasion  is  privileged,  the  Judge  should  not  let  the  case  go  to  the  jury 
unless  the  Defendant's  conduct  has  been  inconsistent  with  bonajtdss.  It  Is  not 
Sufficient  that  it  has  been  consistent  with  nuUaJdss^ 

M.,  the  Defendant,  an  M.P.,  in  a  conversation  with  W.  (also  an  M.P.,  and 
alderman  of  Sydney)  about  a  scheme  for  supplying  Sydney  with  water,  accused 
G.,  the  Plaintiff,  of  inefficiency  as  an  engineer.  W.  was  the  chairman  of  a  com- 
mittee to  advocate  this  scheme,  of  which  G.  was  amtbor.  M.  afterwards  gave 
notice  in  Parliament  of  questions  insinuating  G.'s  incapacity.  Before  the  questions 
were  actually  put,  W.  told  M.  that  he  had  been  misinformed ;  but,  nevertheless, 
he  did  not  withdraw  the  questions. 

Ssld,  that  the  questions  in  Parliament  were  absolutely  privileged. 

Esld  also  that,  under  the  drcnmstances,  G.'s  effieioney  was  a  matter  of  public 
interest ;  that  the  interview  with  W?  was  pnmd  fads  privileged ;  and  that  there 
was  no  evidence  of  express  malice  for  the  jury. 

Defamation.  Declaration  contained  two  counts — (1.)  That  the 
Plaintiff  is  a  civil  engineer,  and  had  been  employed  in  carrying  out 
hydraulic  works  upon  the  Turon  River,  and  was  writing  in  the  public 
newspapers  upon  the  subject  of  a  scheme  for  supplying  the  city  of 
Sydney  with  water ;  and  the  Defendant  falsely  and  maliciously  wrote 
and  published  the  following  libel : — '' Oippa' Water  Supply.  Head 
of  Turon  to  Wallaby  Bocks.     Hydraulic  scheme  utter  fidlure,  owing 
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to  taking  pipes  over  mountain  higher  than  source  of  supply/'     (2.)       1881. 
That  the  Defendant   wrote  and  published  the  following  words: —       ^ 
"Mr.  McElhone  to  ask  the  Secretary  for  Public  Works — (1.)  Is  he  ^^  ^r. 
aware^  or  has  he  heard,  that  Mr.  Gipps,  of  Kenny  Hill  Water  Scheme, 
was  engineer  for  a  company  to  bring  water  from  the  head  of  the 
Turon  to  the  Wallaby  Bocks    for    sluicing  purposes,  and  that  his 
scheme  failed  after  a  large  expenditure,  as  he  could  not  make  the 
water  run  up  hill  ?     (2.)  If  he  has  not  heard  of  this  matter,  will  he 
cause  inquiries  to  be  made  with  the  view  of  testifying  to  its  correctness, 
and  80  save  Mr.  Gipps'  friends  and  the  public  a  lot  of  trouble  ?'' 

Plea :  Not  guilty. 

The  Plaintiff  was  a  civil  engineer,  and  the  originator  of  a  scheme 
for  supplying  the  city  of  Sydney  with  water,  called  the  Kenny  Hill 
Scheme.  There  was  a  rival  scheme  adopted  by  the  Government,  and 
there  had  been  a  good  deal  of  discussion  and  controversy  in  the  news- 
papers, and  at  public  meetings.  Mr.  Withers,  M.P.,  was  the  chair- 
man of  a  committee  formed  to  advocate  the  Plaintiff's  scheme.  The 
Defendant  was  also  an  M.P.,  and  was  at  one  time  an  alderman  of 
Sydney.  The  Defendant,  meeting  Mr.  Withers,  asked  him  if  Gipps 
was  the  man  who  constructed  the  Turon  River  hydraulic  works  which 
had  turned  out  an  utter  failure.  Withers  asked  the  Defendant  to 
come  to  Gipps^  office  to  inquire  into  the  matter,  but  the  Defendant 
said  he  had  not  time.  At  Withers'  request,  the  libel  in  the  first 
count  was  written  in  his  pocket-book  by  the  Defendant,  in  order  that 
Withers  might  question  Gipps  about  it.  Defendant  continued  talking 
with  Withers  on  other  subjects  for  half-an-hour.  Though  again  asked 
to  go  to  Gipps'  office,  he  declined  to  do  so.  He  stated  he  had  heard 
of  the  failure  of  the  Turon  Water  Works  from  some  young  man  who 
was  taking  levels  for  the  tramway.  A  few  days  afterwards.  Withers 
saw  the  Defendant,  and  told  him  that  he  was  mistaken  about  the 
Turon  works,  and  that  the  Plaintiff  was  greatly  enraged  at  the  rumour. 
The  Defendant  seemed  annoyed  with  himself,  and  said  he  had  just 
given  notice  of  questions  in  the  House,  which  are  setout  in  the  second 
count.  The  questions  were  not  withdrawn,  and  were-  subsequently 
asked  in  the  Assembly  by  Mr.  Davis  for  McElhone.  The  rules  of  the 
Assembly  enabled  the  Defendant  to  withdraw  the  questions  if  he 
wished  to  do  so ;  but  it  was  not  shown  that  the  Defendant  knew  that 
he  could  withdraw  his  question,  or  that  he  was  asked  to  do  so.  There 
had  been  no  personal  acquaintance  between  the  Plaintiff  and  the 
Defendant.  The  action  was  tried  before  Sir  W.  Manning,  J.,  at 
Sydney^  on  the  27th  of  May,  1881..  The  Judge  nonsuited  the 
Fhintiff. 
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1881.  Pilcher,  for  the  Defendant,  now  moved  for  a  rule  rUsi  for  a  new 

^^  trial  on  the  following  grounds— infer  alia — ^that  his  Honor  was 

V.         wrong  in  ruling : — (1)  That  the  notices  given  in  Parliament  on  a 

MoElhonb.  subsequent  occasion  could  not  be  taken  to  refer  back  to  a  previous 

occasion.    (2)  That  the  occasion  of  publishing  the  words  mentioned 

in  the  first  count  was  a  privileged  one.     (3)  That  the  words  in  the 

second  count  were  used  on  an  occasion  when  they  were  absolutely 

privileged.     First,  as  to  the  absolute  privilege  claimed  for  utterances 

in  the  Assembly.     A  Colonial  Assembly  has  not  the  extraordinary 

powers  of  the  Imperial  Parliament^  unless  they  have  been  expressly 

granted,  or  are  necessary  to  the  existence  of  the  Assembly.     He 

could. not,  for  instance,  commit  for  a  contempt  taking  place  outside 

the  House,  Kielley  v.  Carson  (1),  Fenton  v.  Hampton  (2),  or  even 

in  its  presence,  Doyle  v.  Falconer  (8),  R.  v.  McPherson  (4). 

May,  in  his  Parliamentary  Practice  on  page  10,  6th  edition, 
speaking  of  freedom  of  speech  in  Parliament,  says  : — '^  But  this  im- 
portant privilege  has  not  been  left  to  depend  upon  abstract  principles, 
nor  even  upon  the  ancient  law  and  custom  of  Parliament,  but  has 
been  recognised  and  confirmed,  as  part  of  the  law  of  the  land.''  We 
have  no  such  legislation  here,  nor  has  our  Assembly  any  ''  ancient  law 
or  custom.''  This  point  has  never  been  decided  in  this  colony.  The 
•  privilege  has  been  disputed  in  and  out  of  the  House,  and  by  eminent 
writers  in  the  public  press.  There  have  been  decisions  upon  the 
freedom  of  speech  in  the  House  of  Commons,  Stockdale  v.  Hansard 
(5),  but  none  as  to  such  freedom  in  Colonial  Legislatures.  As  to  the 
other  grounds  of  the  rule,  there  was  ample  evidence  of  express  malice 
to  go  to  the  jury.  He  volunteers  the  libel  to  Withers ;  he  refuses  to 
step  up  to  Gipps'  office  and  inquire  into  the  truth ;  whilst  he  knows 
inquiries  are  being  made,  he  repeats  the  libel  in  a  notice  of  most 
offensive  questions  in  the  Assembly ;  and  then,  when  told  he  is  mis- 
taken, he  does  not  withdraw  the  question.  [Sie  W.  Manning,  J. 
Here  was  a  question  involving  millions  of  public  money,  and  two 
public  men  w^re  discussing  it.  Surely,  it  was  the  Defendant's 
positive  duty  to  say  if  he  believed  in  Gipps'  capacity.  Very 
strong  evidence  of  malice  would  be  required.]  The  questions  in  the 
House  are  strong  evidence.  They  raise  a  probability  of  malice, 
Somerville  v.  Hawkins  (6) ;  and  the  language  of  the  libel   itself 

(1)  4  Moore,  P.C.C  63.  (6)  9  Ad.  and  El.  1. 

(2)  '.1  Moore,  P.C.C.  847.  (6)  10  C.B.  583;    15  Jur.   450;    20 

(3)  L.  R.,  1  P.O.  328.  L.J.  C.P.  131, 

(4)  7  6.  C.R.  230 ;    S.  0.  Norn.  AU 
Qen.  V.  ^dcPhenon  L.R.,  3  P.C.  268. 
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shows  malice,  OooJce  v.  Wildes  (7),  and  therefore  the  question  should       issi. 

have  been  left  to  the  jury.     [Windbtbr,  J.     You  want  more  than 

that.     The  statements  must  be  inconsistent  with  an  honest  purpose,         i^, 

Laughim  v.  Bishop  of  Sodor  and  Man  (8).]     The  questions  were  McBSlhohb. 

evidently  put  to  inflict  pain,  and  not  to  gain  information.     They  were 

not  withdrawn.     [Windeyeb,  J.     That  may  have  seemed  to  him  the 

kinder  course,  if  he  thought  the  answer  would  re-establish  the  credit 

of  the  individual  attached.]     [Sib  W.  Manning,  J.    The  questions 

were  subsequent  to  the  libel.     The  Defendant's  motive  at  the  time  of 

the  vnriting  of  the  libel  is  the  only  material  point.]     It  is  for  the 

jury  to  decide  that,  not  for  the  Judge.   It  was  evidence  from  which  they 

might  infer  malice  on  a  previous  occasion. 

Sir  J.  Mabtin,  G.J.  There  are  two  counts  in  this  declaration. 
The  first  is  for  the  publication  by  one  member  of  the  public  to  another 
of  a  libel  upon  an  engineer.  The  second  is  founded  upon  certain 
questions  r.sked  by  the  Defendant  in  the  Legislative  Assembly  of  this 
colony,  of  which  he  is  a  member.  As  to  the  second  count,  it  is 
now  submitted,  that  what  was  so  said  by  the  Defendant  in  the 
Assembly  is  not  privileged.  We  are  told  that  grave  doubts  are  entertained 
upon  this  point;  that  the  law  respecting  it  is  not  settled;  that 
in  the  mother  country  the  privilege  arises  from  the  lex  et 
Gonsuetudo  of  Parliament,  and  is  based  upon  that  and  upon 
nothing  else ;  and  that  such  a  privilege  is  therefore  peculiar  to  the 
Imperial  Parliament.  I  was  not  aware  till  to-day  that  such  doubts 
were  entertained  by  any  person  to  whose  opinion  weight  could 
be  attached.  We  were  referred  to  writers  in  newspapers, 
but  the  opmions  of  these  writers  can  have  no  e£fect  with 
this  Court.  There  is  no  doubt  in  my  mind  of  the  existence  of 
this  privilege,  and  that  it  is  absolute.  It  arises  from  inherent 
necessity.  The  necessity  is  just  as  great  here  as  in  the  Imperial 
Parliament.  Bvery  writer  puts  it  on  the  ground  of  necessity. 
In  Mr.  Starkie's  book  on  Slander,  on  page  125,  he 
says: — ''In  the  first  place,  it  seems  that  no  member  of 
either  House  of  ParUament  is  in  any  shape  responsible  in  a  Court  of 
Justice  for  anything  said  in  that  House,  however  ofiensive  the 
matter  may  be  to  the  feeUngs,  or  detrimental  to  the  inte- 
rest of  any  individual;  for  policy  requires  that  those  who  are 
by  the  Constitution  appointed  to  provide  for  the  safety  and 
welfare  of  the  pubUc  should,  in  the  execution  of  their  high  functions, 

(7)  5  £L  &  Bl.  829  ;  1  Jur.  N.S.  610 ;  (8)  L.R.  4  P.C.  496. 

24  L.J.Q.1S.  367. 
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1881.       be  wholly  uniufluenced  by  private  considerations."     And  further  on 
A  ^^  writes  that  *'  public  good  requires  that  there  should  be  no  restraint 

V.  beyond  the  rules  of  the  House  itself ;  and  the  gravity  and  dignity  of 
McElhone.  ^jjg  Assembly  considered,  the  probable  mischief  to  an  individual  can- 
not for  a  moment  weigh  against  the  public  good  of  such  freedom.'^ 
Whether  the  remarks  about  '^the  gravity  and  dignity  of  the 
Assembly"  &pply  ^^  ^^^  Parliament  of  this  Colony  we  need  not  inquire, 
but  the  principle  laid  down  is  sound  law.  I  cite  this  passage  not 
because  it  is  Mr.  Starkie's  opinion,  but  because  it  is  consistent  with 
the  reported  cases,  and  with  the  opinion  of  the  profession.  Here  are 
persons  engaged  in  the  highest  duties  of  citizens — making  laws  and 
enquiring  into  abuses.  They  can  not  satisfactorily  discharge  these 
duties,  if  they  are  liable  to  defamation  actions  at  every  turn.  We 
cannot  therefore  grant  a  rule  in  respect  of  the  statement  made  in  the 
Assembly,  and  our  decision  cannot  be  too  pronounced. 

As  to  the  first  count,  the  facts  were  these.  A  public  inquiry  was  being 
made  touching  a  certain  scheme  for  supplying  the  City  of  Sydney  with 
water.  The  Plaintiff  was  the  originator,  or  a  very  warm  advocate  of 
this  scheme.  He  said  that  it  was  a  cheaper  and  better  scheme  than  a 
rival  one  that  was  proposed.  Mr.  Withers  was  an  M.P.,  and  an  alderman 
of  Sydney,  and  had,  at  a  public  meeting  of  the  citizens,  been  appointed 
chairman  of  a  committee  formed  to  advocate  the  Plaintiff's  scheme  In  a 
conversation  with  Mr.  Withers  about  this  scheme,  the  Defendant  used 
the  words  complained  of,  and  at  Mr.  Withers'  request  wrote  them 
down  in  a  pocketbook  of  that  gentleman's.  The  words  are  as 
follows : — "  Gipps'  Water  Supply,  Head  of  Turon  to  Wallaby  Rocks. 
Hydraulic  scheme  utter  failure,  owing  to  taking  pipes  over  moun- 
tains higher  than  source  of  supply."  The  imputation  was  that 
Plaintiff  was  so  inefficient  as  an  engineer,  that  he  could  not  take 
proper  levels,  and  that  in  constructing  a  conduit  he  had  tried  to  make 
water  run  up  hill.  It  tended  to  show  that  his  opinion  on  water 
schemes  was  not  valuable.  It  is  plain  to  me  that  this  communication 
was  privileged.  Every  member  of  the  public  has  an  interest  in  putting  an 
end  to  abuses — ^in  preventing  a  waste  of  public  money — ^in  opposing  the 
erection  of  works  in  an  inefficient  manner — in  checking  improper 
expenditure — ^and  may  express  his  opinion  on  any  question  affecting  the 
public  health  or  convenience.  A  communication  on  such  subjects,  made 
bona  fide  J  and  to  a  person  having  power  to  prevent  or  remedy  the  wrong, 
is  privileged ;  that  is,  if  it  is  made  bona  fide,  and  for  the  purpose  only 
of  guarding  against  a  public  injury.  A  letter  to  a  Secretary  of  State^ 
asking  him  to  remove  a  Justice  of  the  Peace  from  the  Commission  for 
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magiBterial    miBOOnductj   has    on    these    grounds    been    protected^       1881. 
although^  in  fact,  the  letter  was  addressed  to  the  wrong  person,  as  it      ~ 
was  the  Lord  Chancellor  who  had  jurisdiction  over  the  magistrates.         «. 
There  are  numbers  of  cases  in  illustration  of  this  principle.  McElhone. 

Bat  it  is  said  the  evidence  ought  to  have  been  allowed 
to  go  to  the  jury.  The  burden  is  on  the  Plaintiff,  the 
oceaaion  being  privileged,  to  show  express  malice.  After  writing 
the  memorandum,  the  Defendant  in  the  Assembly  gave  notice 
of  the  questions  set  forth  in  the  second  count.  After  he  had  given 
such  notice,  Mr.  Withers  told  him  that  the  statements  suggested 
therein  were  untrue.  The  Defendant  made  some  remark,  expressive 
apparently  of  annoyance  at  having  put  the  questions  on  the  paper, 
but  made  no  attempt  to  withdraw  them.  A  point  was  raised  at  the 
trial,  whether  what  was  said  in  Parliament,  being  absolutely 
privileged,  could  be  made  use  of  to  show  that  the  Defend- 
ant, in  respect  of  the  words'  used  outside  Parliament,  was 
actuated  by  malicious  motives.  I  think  it  could,  though  that 
is  not  the  question  before  us  now.  The  question  is,  whether 
that  was  sufficient,  by  itself,  to  justify  a  Judge  in  sending  the  case  to 
the  jury.  I  think  his  Honor  rightly  refused  to  do  so.  A  mere 
scintilla  of  evidence  is  no  evidence.  It  may  have  been  the  kindest 
course  to  go  on  with  the  questions  when  they  had  once  been 
published.  The  answer  might  be  a  triumphant  refutation  of  the 
insinuations  conveyed  by  them.  Great  harm  might  have  been  done  to 
the Plaintiffby  first  giving  notice  of  thesequestionsandthen  withdrawing 
them.  So  far  the  conduct  of  the  Defendant  was  not  inconsistent  with 
bona  fides  and  honesty  of  purpose.  That  being  so,  we  have  a  guide 
in  a  case  before  the  Privy  Council,  referred  to  during  the  argument  by 
Mr.  Justice  Windeyer,  Hart  v.  Qwmpach  (9).  In  page  460  their 
Lordships  say : — ''  It  is  no  doubt  true  that  malice  may  in  some  cases 
be  inferred  from  the  defamatory  statements  themselves ;  but  when 
representations,  if  bona  fide,  are  privileged  by  the  occasion  on  which 
they  are  made,  the  mere  circumstance  that  they  are  defamatory  does 
not  furnish  that  proof — ^it  must  be  shown,  either  from  the  nature  of 
the  language  employed,  or  by  intrinsic  evidence,  that  they  were 
prompted  by  bad  feeling,  or  wrong  motives ;  and  it  is  not  sufficient  in 
such  cases  that  the  representations  are  consistent  with  malice,  they 
must  be  inconsistent  with  hona  fides  and  honesty  of  purpose.''  This 
is  cited  and  approved  in  LaugMon  v.  Ths  Bishop  of  Sodor 
and  Man  (8),  a  case  decided  by  the  same  tribunal  and  reported  in  the 

(9)  L.B.,  4  P.C.,  439. 


24  CASES    AT    LAW.  [N.  S.  W.  B. 

1881.       same  volume.      From  the  defamatory  language  itself  you  may  in 
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~  some  cases  infer  express  malice.      Some  modes  of  expression  irre- 

V,  sistably  show  the  mind  of  the  speaker  to  have  been  malicious.  In 
most  cases  of  privileged  communication^  extrinsic  evidence  of  malice 
is  necessary.  I  do  not  in  this  case  think  the  language  and 
the  circumstances  would  justify  a  Judge  in  sendmg  it  to  a  jury, 
and  I  think,  therefore,  his  Honor  was  right  in  the  course  which  he 
adopted. 

Sir  W.  Manning,  J.  I  retain  the  opinion  I  expressed  at  the  trial. 
I  never  had  any  doubt  upon  the  question  of  the  privilege  of  a  member 
of  Parliament.  No  one  can  cite  a  case  in  support  of  the  Plaintiff's 
contention.  There  may  have  been  questions  how  far  privilege 
extended  to  newspapers  afterwards  publishing  reports  of  proceedings 
in  Parliament;  but  the  public  interests  require  that  what  is  said 
in  the  Legislature  should  be  absolutely  privileged.  Doubtless 
there  may  be  members  of  strong  energy,  easy  credulity,  and  impulsive 
temperament,  who,  in  discussing  a  question  of  public  interest,  may 
injure  an  individual  by  reckless  and  injudicious  statements.  But  it  is 
of  greater  importance  to  the  community  that  its  legislators  should  not 
speak  in  fear  of  actions  for  defamation.  It  is  most  important  that 
there  should  be  perfect  liberty  of  speech  in  Parliament,  even  though 
sometimes  it  may  degenerate  into  license. 

As  to  the  first  count.  I  take  it  the  memorandum  was  given 
as  a  jotting  down  of  information  which  the  Defendant  had 
received,  and  which  Mr.  Withers  wished  to  inquire  into.  The 
object  of  both  of  them  was  inquiry.  The  matter  was  one  into  which 
each  had  a  right  and  a  duty  to  inquire.  If  the  Defendant  had 
information  throwing  doubt  on  the  Plaintiff's  capacity,  it  was  clearly 
his  duty,  as  a  member  of  the  public,  speaking  to  a  man  in  Mr. 
Withers'  public  position  in  reference  to  this  very  scheme — a  scheme 
on  which  millions  of  public  money  might  be  uselessly  squandered  on 
the  Plaintiff's  recommendation — ^it  was  clearly  his  duty  to  tell  it.  I 
can  understand  that  he  might  have  acted  more  judiciously;  but,  as  it 
is,  he  did  not  state  it  as  a  fact.  He  said,  *'  I  am  informed  so  and  so ; 
do  you  inquire.''  It  seems  to  me  that  a  discussion,  between  two 
public  men  on  a  public  subject,  is  privileged  in  the  next  highest  sense 
to  a  discussion  in  Parliament.  And  the  Defendant  was  no  ordinary 
intermeddler.  He  was  an  M.P.,  and  very  recently  had  been  an 
alderman  of  Sydney.  If  such  as  he  were  afraid  to  speak,  no  one 
would  dare  to  criticise;  and  a  great  public  injury  might  have  been 
dome* 
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in  such  a  case  as  this  very  palpable — not  a  mere  suggestion.  I  gipps" 
admitted  evidence  as  to  the  questions  asked  in  Parliament^  though  I  do  ^  jo. 
not  in  this  case  think  they  were,  by  themselves,  sufficient  evidence  for  a 
jury  to  act  on.  If  a  man,  either  previously  or  subsequently  to  a 
statement  not  made  in  the  House,  showed  in  the  House  malice  of 
mind  against  a  Plaintiff  by  saying  ''  I  hate  him,'^  or  "  I  have  always 
thought  him  a  rogue,''  or  some  other  such  violent  and  unmis- 
takeable  sentence^  I  think  that  it  would  be  admissible  and  sufficient 
as  evidence  of  malice.  But  here  the  Defendant  may  have  honestly 
thought  it  his  duty  to  persist  in  his  questions,  in  spite  of  Mr. 
Withers'  statement  to  him.  There  is  nothing  to  show  he  might 
not  have  distrusted  Mr.  Withers'  accuracy  or  source  of  information, 
or  that  he  might  not  still  have  thought  it  desirable  to  have 
an  official  inquiry.  Suppose  he  was  wrong  and  injudicious  in 
disregarding  a  pending  inquiry^  and  suppose  the  words  of  the  questions 
would  be  defamatory  if  not  uttered  in  Parliament,  yet  that  alone  is 
not  sufficient  evidence  to  go  to  a  jury,  and  if  a  jury  had  found  for 
the  Plaintiff,  this  court  would  have  set  aside  the  verdict. 

WiNDXTBB,  J.  I  am  of  the  same  opinion.  I,  like  the  Chief 
Justice,  was  unaware  till  to-day  that  the  privilege  of  Colonial 
Parliaments  was  seriously  questioned.  Some  years  ago,  I  was 
counsel  in  a  case  at  msi  prius — Murray  v.  Parhes — and  though 
it  was  closely  contested,  I  never  understood  it  to  be  contended  that 
an  action  would  lie  for  a  speech  delivered  in  the  Assembly,  though 
it  was  properly  contended  that  a  member  might  be  liable  if  he  chose 
aftervrards  to  publish  his  speech.  This  privilege  is  based  not  on 
lex  et  consiietvdo  of  Parliament^  but  upon  necessity.  On  the  same 
grounds  are  based  the  absolute  privilege  of  judges  and  jurymen. 
In  DawMns  v.  Pawlet  (8),  Mellor  J.,  on  page  116,  citing 
authorities,  says : — ''  It  proceeds  upon  the  principle  that  the  law 
will  rather  suffer  a  private  mischief  than  a  public  inconvenience ;" 
and,  again,  '^  the  immunity  of  the  Judges  of  the  superior  Courts 
was  established  to  secure  their  independence,  and  to  prevent  their 
being  harassed  by  vexatious  actions.  It  is  manifest  the  adminis- 
tration of  justice  would  be  paralysed  if  those  who  are  engaged  in 
it  were  to  be  liable  to  actions  upon  the  imputation  that  they 
had  acted  maliciously  and  not  Ixmafidey  There  are  no  higher 
duties  than  those  of  a  member  of  the  Assembly,  and  legislation 

(3),  L.B.,  5  (^K.  U. 
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libel  at  every  turn. 
V.  As  to  the  other  pointy   I  think  his    Honor    was    right    in 

nonsuiting.  The  law  is  clear  that  the  responsibility  lies  on 
the  Judge^  if  the  occasion  is  privileged^  to  say  if  the  evidence 
is  more  consistent  with  Tnala  fides  than  bona  fides.  He  should  not 
send  the  case  to  the  jury^  unless  he  thinks  the  evidence  more 
consistent  with  the  existence  of  malice  than  with  its  non-existence. 
In  this  case  there  was  no  evidence  to  show  malice  or  ill-will  in  the 
Defendant  against  the  Plaintiff.  The  use  of  the  expression  ''your 
friend ''  is  wholly  insufficient.  It  is  quite  consistent  with  harm- 
less banter. 

Rule  refused. 

Attorneys  for  Plaintiff — Want,  Johnson,  and  SearvelL 
Attorneys  for  Defendant — Oannon  and  McLaughlin. 


IQgi  BAYLISS  V.  BVERETT.    (a) 


March  11.    ^^^  2iaifcfo  AUencUion  Act  <if  1861,  sec  18—BBeeuthn  qf  Tranter  h^f&rt  fortt 
yearns  residence  completed— Date  in  blanh^Land  Tranefer  Declaratory  Act 
of  1879  retrospective, 

E,  a  free  selector,  signed  a  transfer  of  his  selection  in  1876— a  month  before  he 
had  completed  his  first  year's  residence— to  B.  The  date  was  left  blank,  but  B 
gave  B  authority  to  fiU  it  in  when  the  year  was  completed.  B  accordingly  filled 
in  the  date  and  lodged  it  at  the  Lands  Office. 

ffeid,  that  the  legal  esUte  passed  to  B. 

Held,  42  Viet.,  No.  28,  is  retrospeetive. 

Ejectment.  The  Plaintiff  claimed  one  acre^  portion  of  a  con« 
ditional  purchase  of  80  acres  at  Carcoar.  The  Defendant  had^  on 
August  19,  1875,  free-selected  the  80  acres.  Early  in  August^ 
1876,  before  he  had  completed  12  months  residence  required  by  tec. 
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18  of  the  Act  of  1861.  (1)  being  indebted  to  the  Plaintiff,  he  signed       18S1. 
an  undated  notification  of  transfer,  in  the  form  H  required  by  the     I 
Act,  to  the  Plaintiff.     The  transfer  ran  thus: — "  I  hereby  notify  to         v. 
you  as  the  Agent  for  the  sale  of  Crown  Lands,  that  I  have  after  a    Evirett. 
residence  thereon  of  at  least  twelve  months,  this  day  alienated  to  D. 
L.  Bayliss     ...     the  80  acres/'     This  transfer  the  Defendant 
handed  to  the  Plaintiff's  solicitor,  directing  him,  when  the  yearns 
residence  was  completed,  to  fill  in  the  date,  and  send  it  to  the  Lands 
Office.      Accordingly,  on  August  21,  1876,  the  solicitor  sent  the 
completed  notification  to  the  Lands  Office.     The  Plaintiff  obtained 
possession  of  79  acres,  but  the  Defendant  refused  to  give  up  the  one 
acre  on  which  he  had  built  an  hotel.     The  Plaintiff  thereupon  brought 
this  action  of  ejectment. 

The  cause  was  tried  before  His  Honor  Acting  Judge  Dowling,  at 
Bathurst  Circuit  Court,  in  October  1880,  when  the  Judge  directed  a 
verdict  for  the  Defendant,  on  the  ground  that  the  transfer,  being 
signed  before  the  expiration  of  the  12  months  residence,  was  invalid. 
Leave  was  reserved  to  move  that  the  verdiet  should  be  entered  for 
the  Plaintiff,  and  a  rule  nisi  for  that  purpose  was  obtained. 

Sir  Oeo.  Innes  now  moved  to  make  it  absolute.  The  alienation 
was  not  made  before  the  year  was  up.  The  Defendant  appointed  the 
Plaintiff's  solicitor  his  Agent  to  fill  in  the  date,  and  to  make  the 
document  complete.  It  is  the  same  as  if  he  had  filled  it  in  himself 
on  that  day.  The  alienation  is  not  in  fact  made  before  the  year  is 
up,  so  that  there  is  no  fraud  on  the  Act.  Fallon  v.  Moore  (2) 
decided  that  a  transfer  could  not  pass  the  legal  estate.  Hence  the 
Land  Transfer  Declaratory  Act  of  1879  (3)  was  passed,  and  it  is 
retrospective  in  its  operation. 

(1.)  25  Vic,  No.  1,  B.  18,  enacta  "At  alienation  has  been  made  by  any  holder 

the  expiration  of  three  years  from  the  thereof,  until  after  the  bond  fide  resi- 

date  of  conditional  purchase,  the  balance  denoe  thereon  of  such  holder  for  one 

of    the    purchase     money    shall    be  whole  year  at  the  least,"    The  section 

tendered     .     .     .     togetiier   with   a  then  goes  on  to  provide  for  the  issue  of 

declaration    by   the    conditional   pur-  the  Grown  Grant.    1  01.  Stat.  665. 
chaser  or  his  alienee    ...    to  the  (2)  11  S.C.R.,  314. 

effect   that   improvements     ....         (3)  42  Vic,  No.  26,  s.  2,  enacts,  that 

have   been  made     .    .    .    and    that  the  expression   "transfer"  means  any 

such  land  has  been,  from  the  date  of  notification  of  transfer  made  and  com- 

oocupation,    the   honA  fide  residence,  municated  to  the  Land  Agent  in  pur- 

either   continuously   of    the    original  suance   of   the   Regulations.      Sec.  3 

purchaser,    or    of    some    alienee,     or  enacts  that  "Subject  to  the  provisions 

successive  alienees  of  his  whole  estate,  and   conditions   of  the  Crown  Lands 

aad  interest  thareiii,  and  that  no  such  Alienation  Acts,  and 'of   the   qualifi- 
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Batliss  ^^  ^^  *^*y  ^^^  *^^  Land  Acta.  This  is  not  a  deed,  but  derives  its 
V.  validity  and  effect  from  the  statute  alone ;  it  is  therefore  a  nullity  if 
signed  before  the  first  year  was  out.  Section  18  of  the  1861  Act  (1), 
by  implication,  says  that  he  must  have  resided  a  year  before  he  could 
transfer  it.  The  Act  of  1879  (3)  is  not  retrospective ;  it  applies  to 
the  Lands  conditionally  purchased  before  that  Act,  but  not  to 
transfers  executed  before  the  Act. 

Sir  J.  Martin,  G.J.  The  point  is  too  plain  for  argument.  The 
Act  of  42  Vic,  No.  26  (8)  was  deliberately  passed  by  the  Legislature 
to  deal  with  past  as  well  as  future  transfers,  and  to  overrule  the 
decision  of  this  Court  in  Fallon  v.  Moore  (2).  The  second  section 
defines  a  ''  transfer  "  to  be  the  notification  in  use  for  the  time  being 
at  the  Lands  Offices.  The  third  section  then  enacts  that  every 
transfer  shall  be  deemed  ''  to  have  passed  "  the  whole  estate  in  the 
land.     Most  clearly  the  Act  is  retrospective  in  operation. 

We  are  also  all  of  opinion,  that  the  notification  in  this  case  was 
made  a  completed  and  efficacious  docun;ent  by  the  filling  up  of  the 
date  of  August  21,  1876.  It  is  the  same  as  if  the  Defendant  had 
himself  signed  it  on  that  day. 

Sir  W.  Manning,  and  Windeyer,  J.J.,  concurred. 

Verdict  entered  for  the  Plaintiff. 

Attorneys  for  the  Plaintiff — Shorter,  Fitzgerald  and  Asher, 

Agents  for  Dodd  of  Carcoar. 
Attorneys  for  the  Defendant — Stephen,  Laurence  and  Jaqvss, 

Agents  for  M'Lachlan  and  Pilcher  of  Orange. 

cations    hereinafter    expressed,    every  estate  and  interest  to  snch  transferee 

transfer  of  land,  heretofore  or  hereafter  had  been  duly  executed  by  snch  trans- 

conditionally  purchased  under  the  said  ferror ;    but  this  enactment  shall  be 

Acts,   shall  be  deemed,  and  taken,  to  subject  to  the  conditions  and  qualifi- 

have  passed,  and  to  pass,  to  the  trans-  cations  following,  namely  (1)        ... 

feree,  the  whole  estate  and   interest,  (2)  No  transfer  shaU  have  the  effect 

whether  at  Law  or  in  Equity,  of  the  hereinbefore    expressed,    unless    such 

transferor,  in  the  land  the  subject  of  transfer  shall  hare  been,  or  shall  hexe- 

such   transfer,    as    effectually    to   all  after  be  made,  executed  and  lodged  in 

interests,  and  purposes,  as  if  a  oonyey-  accordance     with     the     Regulations, 

ance  or  assignment  under  seal  of  such  (3)    .    .     .     2  OL  Stat.  2434. 
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Grwnn  Lands — Timber  JBegukUhru—Sekure  by  Forest  Rangtr— Possession,  March  16. 

The  Ranger,  finding  cnt  timber  on  the  reserves  of  which  the  Plaintiff  was  lessee, 
Mixed  and  sold  it  nnder  the  regulations.  In  an  action  of  trover  against  the  pur- 
chaser. 

Held,  that  the  seizure  of  the  Ranger,  being  prvmA  facie  lawful,  the  possession  had 
passed  therein  from  the  Phuntiff,  and  he  could  not  maintain  trover. 

HeMy  also  by  Sir  J.  Martin,  C.  J.,  that  the  Bench  of  Petty  Sessions  was  the 
proper  tribunal  to  determine  the  legality  of  the  seizure,  and  not  the  Supreme 
Court, 

DubiknUe,  Sir  W.  Manning,  J.,  whether  the  Plaintiff  might  not  have  disputed 
the  legality  at  nisi  prius. 

This  was  an  action  of  trover  for  the  conversion  of  certain  timber. 

Pleas  :  Not  guilty,  and  not  possessed. 

In  1876  the  Plaintiff  was  in  possession  of  the  timber  in  question, 
which  had  been  cut  by  persons  in  his  employ  from  the  Oulper  and 
Moira  Crown  timber  reserves,  on  runs  of  which  he  was  lessee.  It 
was  stated  in  argument  that  the  cutters  were  duly  licensed ;  but  that, 
as  they  had  long  ago  left  Barbour's  employ,  and  could  not  be  traced, 
he  was  unable  to  produce  the  licenses  in  evidence,  and  consequently 
had  to  rely  at  the  trial  on  his  actual  possession  only  of  the  timber.  It 
was  proved  that  the  duly  appointed  forest  ranger,  finding  the  cut 
timber  (which  bore  Barbour^s  mark)  lying  on  the  reserves,  seized  it 
under  the  authority  of  the  68th  clause  of  the  Occupation  Regulations, 
issued  under  the  Lands  Act  Amendment  Act,  1876,  which  is  in  the 
same  words  as  the  40th  clause  of  the  present  Timber  Regulation, 
issued  in  1878. 

The  clause  runs  as  follows  : — "  All  timber,  stone,  gravel,  or  other 
material  obtained  by  unauthorised  persons,  and  all  cut  timber  lying 
on  Crown  lands,  which  there  may  be  reason  to  believe  has  been 
obtained  without  authority,  may  be  seized,  and  notice  of  such  seizure 
given  by  a  writing,  to  be  posted  up  at  the  principal  place  of  Petty 
Sessions  of  the  district ;  and  unless  such  timber  shall  be  claimed,  and 
the  ownership  established  to  the  satisfaction  of  the  Bench  of  Magis- 
trates within  fourteen  days  thereafter,  the  same  shall  be  sold.  Should 
it  appear^  however,  to  the  satisfaction  of  the  Bench  that  any  timber  so 
seized  has  been  cut  by  a  duly  authorized  person,  its  restoration  to  the 
claimant  may  be  ordered.'' 

Ultimately,  after  a  notice,  which  the  Judge  at  the  trial  held  to  be 
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1881.       sufficient,  the  ranger,  with  the  approval  of  the  Chief  Clerk  of  the 
T  Occupation  Department,  sold  the  timber  to  the  Defendant.    The 

V.         Defendant  subsequently  sold  the  timber  to  a  third  person,  and  this 
Crumf.      ^j^g  ^|jg  conversion  complained  of. 

The  cause  was  tried  before  Hargrave,  J.,  on  October  25,  1880,  at 
Deniliquin,  when  at  the  close  of  the  Defendant's  case  the  Plaintiff 
elected  to  hk  nonsuited.  Subsequently  a  rule  msi  was  obtained  by 
the  Plaintiff  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  several 
grounds  which  the  decision  of  the  Court  renders  it  unnecessary  to  set 
forth. 

0.  B.  Simpson  {Smyth  with  him)  now  moved  to  make  the  rule 
absolute.  Barbour  was  in  possession  of  the  timber,  and  consequently 
Crump  must  show  the  sale  was  regular.  [Sir  J.  Martin,  C.J. 
Were  you  in  possession  7  Did  not  the  Ranger's  seizure  deprive  you 
of  the  possession?]  There  was  no  evidence  that  his  seizure  was 
proper;  nothing  to  show  he  had  '^ reason  to  beUeve."  His  mere  act 
cannot  change  the  possession.  [Hargrave,  J.  The  Ranger  is  not  a 
mere  stranger ;  he  is  a  Crown  officer.]  This  point  was  not  taken  at 
the  trial.  [Sir  J.  Martin,  C.J.  That  is  no  matter.  You  are  the 
moving  party]. 

Pilcher,  for  the  Defendant,  was  not  called  upon. 

Sir  J.  Martin,  C.J.  This  was  an  action  for  the  wrongful  con- 
version of  timber,  to  which  the  Defendant  has  pleaded  Not  Guilty  and 
Not  Possessed.  The  second  plea  compels  the  Plaintiff  to  prove  his 
right  to  the  possession  of  the  timber.  Now,  all  that  he  did  prove  was 
that  he  was  in  actual  possession  of  the  timber  at  the  time  the  Crown 
Bailiff  or  Ranger  seized  it.  The  evidence  was  that  the  timber  had 
been  cut  from  and  was  lying  on  Crown  Reserves.  There  was  evidence, 
too,  that  the  Bailiff  had  been  properly  appointed.  The  Bailiff  seized 
this  timber  under  the  authority  of  the  Timber  Regulations  we  have 
been  referred  to.  [The  Chief  Justice  here  read  the  Regulation.] 
But  the  Bailiff's  seizure,  if  lawful,  placed  the  possession  in  him,  and 
not  in  the  Plaintiff.  The  first  thing  to  inquire  therefore  is — Was 
this  a  proper  seizure  7  The  proper  person  to  seize  the  timber  is  the 
Bailiff.  Therefore  the  Bailiff  must  be  the  proper  person  to  decide 
whether  there  is  ''reason  to  believe ''  the  timber  had  "  been  obtained 
without  authority •''  The  owner  is  protected  by  its  being  necessary  to 
post  up  a  notice  of  such  seizure  in  writing,  and  he  has  fourteen  days 
wherein  he  may  establish  his  ownership  to  the  satisfaction  of  the  Bench 
of  Magistrates.  But,  till  he  has  done  that,  he  has  no  right  to  posses- 
sion of  the  timber.    We  must  assume  that  the  seizure  was  right.    In 
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hid,  this  Court  is  not  the  tribunal  appointed  to  determine  the  right-       1B81. 
fulness  of  the  seizure,  but  the  Bench  of  Magistrates.    This  being  our  "T 
opinion,  we  need  not  consider  the  other  points  on  which  the  rule  nisi         v, 
was  obtained.  ^*^'^- 

Habgbayb,  J.  I  do  not  enter  into  the  question  of  pleading.  The 
Forest  Ranger,  or  Bailiff,  was  a  Crown  officer,  professing  to  act  in 
obedience  to  the  Regulation,  and  his  seizure  must  primd  facie  be  pre- 
sumed to  be  right.  The  Defendant  at  the  trial  showed  a  better  right 
to  the  possession  of  the  timber  than  the  Plaintiff  did^  and  therefore 
the  verdict  was  right. 

SiK  W.  Mannino,  J.  I  agree  with  his  Honor,  the  Chief  Justice, 
to  the  extent  of  saying  that  the  Ranger's  seizure  was  prima  faeie 
good,  and  placed  the  property  in  grcemio  legia  ;  and  that  is  enough 
to  divest  the  Plaintiff  of  the  possession,  upon  which  his  case  depends 
under  the  pleadings.    The  rule  must  therefore  be  discharged. 

But  I  am  not  disposed  to  assent  to  the  idea  that  this  Court  cannot 
inquire  into  the  rightfulness  of  such  a  seizure.  I  consider  the  opinion 
of  the  Ranger  as  prima  facie  sufficient  for  the  purposes  of  seizure 
only,  and  not  as  in  any  way  conclusive  upon  the  rights  of  the 
litigants;  and  I  am  disposed  to  think  we  might,  under  suitable 
pleadings,  enquire  into  the  whole  matter,  and  that  the  power  given 
to  the  Magistrates  io  determine  the  question  of  ownership  in  a 
summary  way  does  not  oust  our  own  jurisdiction. 

Rule  discha/rged. 

Attorney  for  Plaintiff — Shepherd. 

Attorney  for  Defendant-^Gonntm  and  McLaughlin. 

Agents  for  /.  i2.  Edwa/rds,  of  Deniliquin. 
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1881.  I-EE  V,  STEPHENSON. 


March  18.    ^''ow^   Lands  Amendment  Act,  1875,  «.  IS—  Volunteer  Land  Order— Part  of 
Measured  Portion—Suhdkneion  Fee — Miniater^s  approval  not  condition  precedent — 

Minutes  inadmissable» 

L.  under  a  Volanteer  Land  Order,  took  up  50  acres,  part  of  a  measured  portion. 
The  Minister  expressed  no  approval,  or  disapproval  of  the  sub-division,  but  sub- 
sequently afifected  to  cancel  L.'s  application  on  other  grounds. 

Held,  that  the  Minister's  approval  is  not  a  condition  precedent  and  necessary  to 
the  validity  of  such  a  selection 

Minutes  endorsed  by  the  Minister  on  the  application  rejected. 

Query,  when  must  the  sub-division  fee  be  paid. 

Trespass.  Plea :  That  the  land  had  been  taken  up  by  the  Defen- 
dant as  a  conditional  purchase. 

The  Plaintiff  took  up,  on  June  12,  1878,  under  a  Volunteer  Land 
Order,  in  accordance  with  section  44  of  the  Volunteer  Act  (1),  fifty 
acres  of  land,  part  of  a  measured  portion  of  a  hundred  and  ten  acres, 
and  received  a  receipt  of  his  application  from  the  land  agent.  No 
approval  of  the  Minister  for  Lands  was  asked  for,  or  given,  in  any 
specific  words,  but  on  January  16th,  1879,  the  Under  Secretary  for 
Lands  wrote  to  the  Plaintiff  for  the  subdivision  fee  of  £2  15s.  The 
Plaintiff  at  once  paid  the  demand,  and  a  receipt,  dated  January  24, 
1879,  for  the  same  was  sent  him  from  the  Lands  Office.  On  April 
7th,  1879,  the  Plaintiff  received  a  letter  from  the  Lands  Office  stating 
that  his  application  had  been  declared  void,  because  he  had  not  paid 
the  subdivision  fee  at  the  time  of  application.  In  spite  of  the 
Plaintiff's  protests,  a  formal  notice  of  cancellation  was  published  in 
the  Government  Gazette  of  May  13,  1879,  alleging  as  the  reason, 
that  there  was  no  evidence  that  the  Minister  had  authorised  the 
subsequent  receipt  of  the  fee.  On  May  8,  1879,  the  Defendant  free 
selected  the  whole  hundred  and  ten  acres,  which  ipduded  the  fifty 
acres  taken  up  by  the  Plaintiff.  The  Defendant's  entry  upon  the 
fifty  acres  constituted  the  trespass  declared  on. 

The  Begulations,  which  were  referred  to  during  the  arguments  at 
the  Bar,  were  published  in  the  Oovemment  Oazette,  November  4, 

(1)  31  Vic,  No.  5,  s.  4A  enacts,  that  sale  under  s.  13  of  the  Crown  Lands 

"  Every  Volunteer     .     .     .      shall  be  Alienation  Act  of  186],  and  subject  to 

entitled    ...     to  receive  from  the  such  regulations  and  conditions  as  may 

Oovemment  a/r«e  grant  of  50  acres  of  from  time  to  time  be  approved  of.   2  01. 

such  land  as  may  be  open  to  conditional  Stat.  2511. 
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1870,  No.  269,  p.  2436.   Regulation  2  provided  that  such  applications       1881. 
''will  in  every  case  be  confined  to  Crown  Lands  open  to  conditional       T 
selection  under  the  Grown  Lands  Alienation  Act  of  1861,  and  to  be  v. . 

dealt  with  by  the  land  agent,  and  will  be  forwarded  to  the  Govern-  STKPHEfsoii. 
ment.''  Reg.  3.  "  In  the  event  of  land  having  been  already  measured 
in  portions  not  exceeding  50  acres  it  must  be  selected  in  accordance 
with  the  measurement  ....  and,  in  the  case  of  a  measured 
portion  of  greater  area  being  in  any  case  applied  for,  it  is  to  be  dis- 
tinctly understood  that  the  Government  reserves  to  itself  the  option 
of  refusing  to  permit  the  subdivision.^'  Reg.  6  "'Applicants  will, 
subject  to  these  conditions,  be  at  liberty  to  take  possession  of  the 
land  on  obtaining  the  land  agent's  receipt  for  their  applications  '' 

The  case  was  tried  before  Mr.  Justice  Windeyer  at  the  November 
sittings  in  Sydney,  when  the  judge  directed  a  verdict  to  be  entered 
for  the  Plaintiff  with  leave  to  the  Defendant  to  move  as  below. 
Damages  assessed  by  consent  at  40s. 

The  Defendant  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
Defendant,  or  for  a  new  trial,  on  the  following  grounds : — (1)  That 
the  Judge  improperly  rejected  evidence  of  several  Minutes  of  the 
Minister  for  Lands,  having  reference  to  the  Plaintiff's  claim  to  the 
land  in  dispute.  [Which  minutes  referred  to  the  payment  of  the 
fee.]  (2)  That  the  Judge  misdirected  the  jury  in  ruling  that  the 
appn.val  of  the  Minister  for  Lands  was  not  necessary  to  be  obtained 
by  the  Plaintiff.  (3)  That  the  Defendant's  application  for  con- 
ditional purchase  admitted  in  evidence  was  valid,  and  entitled  the 
Defendant  to  a  verdict.  (4)  That  the  land  applied  for  by  the  Plain- 
tiff was  not  Crown  Land  open  for  selection  at  the  date  of  the  Plaintiff's 
application. 

Barley f  Q,C,  {0.  B.  Simpson  with  him)  for  the  Defendant,  now 
moved  to  make  the  rule  absolute.  Ogilvie  v.  Ea/rhim,  (2)  only 
decides  that  a  "  free  grant "  means  freed  from  the  condition  of 
residence  imposed  on  the  ordinary  free  selector.  By  the  1875  Land 
Act  (3)  a  conditional  purchaser  selecting  a  part  of  a  measured  portion 
is  bound  to  show  the  approval  of  the  Minister,  and  the  payment  of 
the  fee.  [Sir  J.  Martin,  C.  J.  The  broad  question  is  whether  the 
holder  of  a  Volunteer  Land  Order  is  bound  by  conditions  imposed 

(2)  1  S.  C.  B.  N.  S.,  223.  thall  apply  to  purchase  a  partof  sach 

(3)  39  Vict,  Na  13,  s.  13,  enacts  as  portion,  and  shall  pay  the  cost  of  the 
follows  : — "  Crown  Lands  .  .  shall  survey  by  way  of  subdivision  of  the 
if  measured  .  .  be  taken  in  portions  same,  and  the  Minister  shall  approve 
as  measured    .     .    unless  the  applicant  thereof    .    .    "    1 01.  Stat.  576. 

N.8.W.R.,  Vol.  H.,  Law.  C 
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1881.  on  an  ordinary  free  selector.  [Sir  W.  Manning,  J.  The  fee  could 
not  be  ascertained  until  after  the  subdivision,  which  is  later  than  the 
i;.  application.]  I  throw  over  the  question  of  the  payment  of  the  fee. 
Stephkisow.  I  stand  on  the  absence  of  the  Minister's  approval.  This  land  was 
only  "open  to  conditional  selection''  sub  modo :  it  is  not  "open'' 
without  approval  of  the  division.  Section  13  of  the  1875  Act  (3) 
imports  a  fresh  condition  into  s.  13  of  the  1861  Alienation  Act.  The 
Act  of  1875  impliedly  repeals  and  overrules  the  Volunteer  Regu- 
lations of  1870,  which,  so  far  as  they  conflict  with  section  13  (3), 
must  be  regarded  as  no  longer  in  force.  Obvious  reasons  of  public 
policy  require  the  Minister's  approval  to  be  a  condition  precedent ; 
otherwise  a  man  might  take  the  whole  water  frontage  of  a  block,  and 
destroy  the  value  of  the  remainder  of  the  area.  Here,  as  the  Under 
Secretary  had  no  authority  to  write  the  letter  of  January  16,  there  is 
no  evidence  of  approval. 

C.  B.  Stephen  for  the  Plaintiff.  The  holder  of  a  Volunteer  Land 
Order  is  not  bound  by  the  conditions  imposed  on  an  ordinary  free- 
selector,  Ogilvie  v.  HarJem  (2) ;  he  is  entitled  to  a  "  free  grant "  at 
once.  The  Government  has  an  "  option  of  refusing "  to  permit  the 
subdivision,  but  they  have  not  here  exercised  such  option;  their 
letters  and  the  notice  in  the  Gazette  only  refer  to  the  non-payment, 
at  the  time  of  application,  of  the  subdivision  fee.  That  fee,  by  the 
way,  they  are  not  entitled  to  claim  from  my  client,  who  was  to  have  a 
"  free  grant."  Nothing  in  the  Acts  or  the  Regulations  imposes  on 
my  client  the  necessity  of  obtaining  the  Minister's  approval;  it  is 
not  in  his  case  a  condition  precedent. 

Barley  in  reply.  Under  Regulation  3,  there  must  be  an  approval 
at  the  time  of  application.  [Sib  J.  Martin,  C.  J.  I  understand 
you  to  give  up  the  non-payment  of  the  fee,  and  the  rejection  of  the 
Minutes.]  Yes.  I  rely  on  the  Plaintiff's  failure  to  prove  the 
Minister's  approval. 

Sib  J.  Martin,  C.J.  The  Plaintiff  took  up  land  under  a  Volun- 
teer Land  Order,  forming  part  of  a  measured  portion.  Afterwards, 
the  Defendant  made  a  conditional  purchase  of  the  whole  portion,  and 
in  assertion  of  his  rights  committed  the  trespasses  complained  of. 
At  the  trial  the  judge  ruled  that  in  order  to  make  a  valid  selection 
under  the  Volunteer  Act  of  part  of  a  measured  area,  the  approval  of 
the  Minister  is  not  necessary.  The  question  is,  whether  such  ruling 
was  correct.  We  have  been  referred  to  various  Acts  and  Regulations, 
and  the  matter  is  by  no  means  clear,  but  I  have  come  to  the  con- 
clusion that  his   Honor  was  right.      By  the  44th  section  of  the 
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Volunteer  Act  (1)  authority  is  given  to  the  applicant  to  receive  "  a       1881. 
free  grant  of  fifty  acres  of  such  land  as  may  be  open  to  conditional        T^ 
sale/'  subject  to  certain  rules  a&d  regulations.     Now  what  are  such         v, 
knds  ?     We  find  they  are  Crown  Lands.     By  89  Vict.,  No.  18,  s.  Stbphkhson. 
13  (8)  we  find  that  Crown  Lands,  where  measured,  must  be  tiaken  up 
by  a  conditional  purchaser  in  a  particular  way ;   that  is,  the  Minister's 
approval  of  any  subdivision  must  be  first  obtained.     That  section 
applies  to  Crown  Lands  taken  by  a  conditional  purchaser,  and  the  rule 
is  not  made  applicable  to  Volunteers,  or  their  assigns.     Regulation  8, 
which   is   still  in  force,  reserves  to   the    Government    the   option 
of  ''  refusing  to  permit,^'  that  is,  of  expressing  disapproval,  of  any 
proposed  subdivision.     Is  it  then  necessary,  under  this,  to  shew  the 
Minister's  approval  ?    I  think  not.     It  is  not  necessary  to  shew  an 
affirmative  approval.     The  power  to  disapprove  is  given,  and  that  is 
sufficient  to  protect  the  Government. 

Sib  W.  Manning,  J.  I  think  the  Regulations  of  1870,  under  the 
Volunteer  Act,  are  still  in  force,  and  rule  this  case.  The  Govern- 
ment by  Reg.  3,  reserves  to  itself  the  option  of  disapproval.  Therefore 
disapproval  must  be  affirmatively  shewn,  and  no  such  disapproval  was 
shewn  to  have  been  expressed  at  the  time  of  the  Defendant's  taking 
up  the  land.  The  18th  section  of  the  Amending  Act  (8)  relates  to 
ordinary  conditional  purchases.  I  also  think  the  Minister  had 
waived  his  option  in  this  case. 

WiNDETEB,  J.   I  concur  in  thinking  the  rule  should  be  discharged. 

BuU  cUscha/rged  uiUk  costs* 

Attorney  for.  Plaintiff— J^.  Ourtiss,  agent  for  Mcintosh,  Pmnoch 
and  Price,  of  Bathurst. 

Attorneys  for  Defendant — Coonan  8f  Ryan. 


1881. 
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LORD  V.  CLYNE. 


Croum  Lands  AHenatim  Act,  1861,  m.  1  dfe  IS—Anundment  Act,  1876,  m.  2,  4  d&  5— 

June  1.  Emdence  of  contra^  to  grant  land  by  virtue  qf  trnprovemtnia — Notice  m  Qovem' 

mentOazette. 

A  copy  of  the  Cfovernment  Qaeette,  contaming  a  notiee  approving  of  an  applica- 
tion to  porchaBe  land  by  virtne  of  improyementB,  is  evidenoe  of  a  contract  to  grant 
the  land  in  fee-aimple,  so  as  to  to  take  it  out  of  the  definition  of  "  Grown  Lands." 

Semble,  per  Sir  W.  Manning,  J.  A  selection  made  after  such  notice  cannot  be 
supported  by  showing  the  improvements  were  in  fact  under  £40. 

This  was  an  action  of  ejectment  tried  before  Windeyer^  J.,  at  the 
May  Sitiings  in  Sydney^  and  brought  by  a  lessee  of  .Crown  Lands 
against  a  conditional  purchaser,  to  recover  possession  of  certain  forty 
acres  on  his  run,  which  the  Defendant  had  selected,  under  section  13 
of  the  Crown  Lands  Alienation  Act  of  1861,  on  17th  July,  1879. 

At  the  trial,  the  Plaintiff  put  in  evidence  a  copy  of  the  Oovemment 
Oazette,  dated  13th  Jane,  1879,  which  contained  the  following 
notice  : — "  It  is  hereby  notified  that  the  persons  mentioned  in  the 
subjoined  list  will  be  permitted  to  purchase,  under  the  2nd  clause  of 
the  Lands  Acts  Amendment  Act,  the  portions  of  improved  land 
specified  against  their  names.  The  purchase  money  must  be  paid 
into  the  Colonial  Treasury,  Sydney,  within  three  months  from  the 
date  of  the  publication  of  this  notice,  under  a  penalty  of  an  addition 
to  the  appraised  value  of  10  per  cent. ;  and  should  that  increased 
price  not  be  paid  within  a  further  period  of  three  months,  the  claims 
to  purchase  will  lapse,  and  the  lands  will  be  brought  to  auction.'' 
The  notice  then  gave  the  name  of  the  Plaintiff  as  the  applicant, 
and  described  the  land. 

This  evidence  was  tendered,  and  received  after  objection,  for  the 
purpose  of  proving  that,  at  the  time  when  the  Defendant  made  his 
conditional  purchase  of  the  lands  mentioned  in  the  writ,  they  were 
lands  contracted  to  be  granted  in  fee-simple  within  the  meaning  of 
section  I  of  the  Crown  Lands  Alienation  Act  of  1861  (25  Vict.  No.  1) 
and  were  therefore  not  "  Crown  Lands''  open  to  conditional  pur- 
chase. 

The  purchase  money  was  paid  on  19th  August,  and  deed  of 
grant  of  the  land  described  in  the  Gazette  was  issued  to  the  Plaintiff, 
on  4th  December,  1879. 

The  jury  were  directed  to  Gnd  specudly  the  value  of  the  iipprove- 
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ments  at  the  time  when  the  Defendant  made  his  conditional  purchase.       1881. 
If  they  should  find  that  the  value  was  over  £40  they  were  to  return  a      ~ 
verdict  for  the  Plaintiff.     If  under  £40^  His   Honor  said  that  he         v. 
should,  nevertheless,  direct  them  to  find  for  the  Plaintiff,  subject  to      ^^"™« 
leave  reserved  to  move  the  Full  Court  to  enter  a  verdict  for  the 
Defendant.     The  jury  found  that  the  value  of  the  improvements  was 
less  than  £40;  and  His  Honor  directed  a  verdict  for  the  Plaintiff. 

On  motion  for  a  rule  nisi  to  enter  the  verdict  for  the  Defendant 
on  the  grounds — (1)  That,  upon  the  question  reserved  by  His  Honor  Mr. 
Justice  Windeyer,  His  Honor  was  wrong  in  directing  the  jury,  as  a 
matter  of  law,  to  find  a  verdict  for  the  Plaintiff.  (2)  That  His 
Honor  ought  to  have  directed  the  jury  to  find  a  verdict  for  the 
Def^dant. 

Want  for  the  Defendant  moved  for  the  rule.  We  submit  that,  as 
the  point  was  reserved  at  the  trial  by  leave  of  the  judge,  the  Court 
will  grant  a  rule  nisi,  and  allow  the  point  to  be  argued. 

We  admit  that  the  point  that  there  was  no  valid  application  by  the 
Plaintiff  to  have  the  land  granted  to  him  was  not  taken  at  the  trial. 
The  point  reserved  was  taken  on  an  objection  to  the  admission  of  a 
copy  of  the  (hvemment  Gazette  as  evidence  of  a  contract.  We  say 
that  the  Gazette  does  not  show  a  contract  by  the  Qovemment  to  grant 
this  land  to  the  Plaintiff.  There  is  no  contract  binding  the  Govern- 
ment to  issue  the  grant.  The  improvements  were  under  the  value  of 
£40,  and  the  (xovemment  had  no  power  to  make  the  contract  with 
the  Plaintiff;  the  Plaintiff  could  not  legally  make  an  appHtation 
unless  the  value  of  the  improvements  exceeded  £40.  But  we  admit 
that  this  point  was  not  taken  at  the  trial.  [Sib  James  Martin,  C.J. 
— ^Then  you  cannot  take  it  now.] 

Sir  James  Martin,  C.J.  We  are  told  that,  in  this  case,  the 
point  has  been  reserved  by  the  judge  at  the  trial  for  the  consideration 
of  the  Court ;  but  it  by  no  means  follows  that  the  Full  Court  will,  for 
that  reason,  grant  a  rule  nisi  as  of  course.  It  may  be  that  the  judge 
had  a  strong  opinion  on  the  point,  but  the  Court  may  have  an  equally 
strong  opinion  the  other  way. 

The  Plaintiff  in  this  case  is  a  squatter  who  has  obtained  a  grant  of 
87  acres  of  land  under  section  2  of  the  Lands  Acts  Amendment 
Act,  1875  (1)  by  virtue  of   improvements.      Before  the  issue  of 

(1)  39  Viot.,Ko.  18,  B.  2,  enacts:—  provementB  .  .  .  for  the  Bale  of  1113 
"Upon  application  by  the  holder  of  any  Grown  Land  .  .  .  the  Governor  ir 
leaie  of  Grown  lAnda  containing  im-      Gonncil  may  sell  and  grant  each  land 
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1881.  the  grants  the  Defendant  made  a  conditional  purchase  of  the  fame 
piece  of  land.  To  the  action  of  ^ectment  brought  against  him  the 
V.  Defendant  relied  on  his  conditional  purchase,  and  alleged  that  the 
Clyke.  Ij^jj j  ^^  jjQ^  improved  to  a  sufficient  value  to  bar  his  right  to  make 
the  selection.  The  P]ainti£P  replied  that,  when  the  Defendant  made 
his  conditional  purchase,  the  land  in  question  was  not  Crown  Land, 
because  it  had  been  contracted  to  be  granted  in  fee-simple  although 
the  grant  had  not  then  issued.  Now,  the  definition  of  Crown  Lands 
contained  in  the  interpretation  clause  of  the  Alienation  Act  of  1861 
(25  Vict  No.  1)  is  this—"  All  lands  vested  in  Her  Majesty  which 
have  not  been  dedicated  to  any  public  purpose  or  which  have  not  been 
granted  or  lawfully  contracted  to  be  granted  in  fee-simple.''  There 
is  the  fact  that  the  grant  was  subsequently  issued ;  and  we  must 
assume  that  it  was  issued  on  application.  Then  there  is  the  notice 
in  the  OazMe  put  in  evidence,  and  which  was  in  these  terms.  [His 
Honor  read  the  notice.] 

It  is  said  that  this  is  not  a  contract  to  grant  the  land.  I  am  of 
opinion  that  it  clearly  is  a  contract.  The  Gazette  is  the  official  organ 
of  the  Government,  and  is  a  notification  to  the  world.  The  rule  must 
be  refused. 

Sib  William  Manning,  J.  I  am  of  the  same  opinion.  The 
application  tp  purchase  this  land  by  virtue  of  improvements,  and  the 
notice  in  the  Oazette  form  a  contract.  It  is  said  that  the  Crown 
might  have  withdrawn  their  o£Per.  That  may  be  so,  but  can  a  third 
party  interfere  f  I  think  not  The  Crown,  having  satisfied  itself  of 
the  sufficiency  of  the  improvements,  and  having  made  the  contract  by 
the  terms  of  its  Oazette  notice,  it  was  not  open  to  a  conditional  pur- 
chaser to  select  the  land,  and  then  ask  a  jury  to  say  that  the  Crown 
was  wrong,  because  the  improvements  were  not,  in  their  opinion, 
sufficient  at  the  time  of  the  contract.  That  was  a  matter  between 
the  Crown  and  the  applicant,  no  selector  having  been  introduced  at 
the  time  of  the  contract.  It  may  be  that  the  Crown  might  have  re- 
called its  contract  upon  information  of  the  deceit,  but  the  selector  could 
not  disregard  it.     Although  the  purchase  money  had  not  been  paid 

reepectively  to  the  owners  of  such  im-  value  of  forty  poundB  or  more.    .    .    ." 

provements  without  competitioii.    .    ."  s.  6  provides  that — "  No improvementB 

8.  4  of  the  same  Act  provides  that  —  on  any  Crown  Lands  shall  exempt  such 

"  No  person  shall  be  entitled  under  the  lands  from    conditional  sale,  or  pre- 

seoond  section  of  this  Act  to  a  sale  or  emptive   lease,    unless   such  improve- 

grant    ....    unless  the  improve-  ments  shall  be  of  the  value  of  forty 

ments  in  respect  of  which  the  sale  or      pounds "    1  01.  Stat.  573. 

grant  is  applied  for  shall  be  of  the 
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when  the  Defendant  made  his  conditional  purchase^  yet  the  time       1881. 

limited  by  the  regulations  for  the  payment  had  not  elapsed.    The 

rule  should  be  refused.  v. 

WiNDEYBE,  J.    I  concur. 

Rule  refused. 

Attorneys  for  the  Defendant^Gr^^r  and  Wild. 


Bz  PARTE  QEORQE  THOBiAS. 


1881. 


Crown  Lands  Acts, — Compensaihn  for  Improvements. — Rinffharking, — 43  Vid,  No.      June  %» 

£9,  s.  15, 

Wmgbarkkng  is  an  *' improvement "  for  which  a  Court  of  Petty  Sessions  may  order 
oompmsaUen  under  section  16  qf  the  Lands  Acts  jFurther  Amendment  Act  of  1880 

(43  Viet.  No,  B9.) 

Motion  to  make  absolute  a  rule  nisi  granted  5th  May,  for  a  pro- 
hibition to  restrain  Henry  Bayliss,  Police  Magistrate  of  Wagga,  and 
H.  B.  Fitzhardinge  from  further  proceeding  upon  a  certain  order 
made  by  the  said  Henry  Bayliss,  whereby  the  sum  of  JE185  was 
assessed  by  the  said  Henry  Bayliss  as  compensation  to  be  paid  by  the 
Applicant,  George  Thomas,  to  one  William  Halliday  for  improvements 
in  ringbarking,  at  five  shillings  per  acre  on  540  acres  of  the  selection 
belonging  to  the  said  George  Thomas. 

The  ringbarking  was  done  by  Halliday  on  Crown  Lands,  which  he 
held  as  lessee,  and  which  the  Applicant  subsequently  selected  under 
section  13  of  the  Alienation  Act  of  1861. 

A  motion  was  now  (June  8)  made  to  make  the  rule  absolute. 

Salomons,  Q.0,  and  0.  B,  Simpson,  in  support  of  the  rule. 
Ringbarking  is  not  universally  an  improvement  to  the  land,  and 
therefore  is  not  within  the  meaning  of  section  15  of  the  Lands  Acts 
Further  Amendment  Act,  (1)  under  which  the  Applicant  was  ordered 

(1).  43  Vict.  Ko.  29,  s.  15.     *'  In  the  pre-emptiye  right  of  lease  over  land  so 

eyent  of  the  sale,  conditional  or  other-  held,  the  lesaee  holding  nnder   anoh 

wiae^    of  any   portion   of   land   held  first-mentioned   lease   or   promise    of 

imder  lease  or  promise  of   leaae  from  lease  may  separate,  remove,  and  carry 

the  Crown    for  pastoral  purposes,  or  away  from  the  land  so  sold,  or  leased, 

in  the  erent  of  the  oonfeirxng  of  any  or  nnder  pre-emptive  right,  any  fencing 
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1881.        to  pay  compensation.      In  some  instances  it  would  be  a  positive 
"I  detriment  to  the  selector,  for  example,  where  land  is  selected  for 

Ex  PARTE  .      ,  ,  ««       i-.  1     n      1  . 

Thomas,  agricultural  purposes.  The  Court  cannot  hold  that  improvements 
which  may  only  be  of  use  to  the  lessee  should  be  paid  for  by  the 
selector.  The  concluding  words  of  the  section^  to  the  effect  that 
improvements  are  to  be  assessed  according  to  the  value  of  the  same 
to  a  conditional  purchaser^  show  that  improvements  only  were  intended 
which  should  be  of  use  to  the  conditional  purchaser.  We  say  that 
the  Justices  have  no  power  to  decide  what  is  an  improvement; 
Ex  parte  O'DwyeVy  (2)  decides  that  point. 

We  say  that  improvements^  within  the  meaning  of  the  section^  must 
be  such  as  are  capable  of  being  destroyed^  damaged,  or  disturbed  by 
the  lessee,  Ex  parte  O'Dvryer  (2).  The  Chief  Justice  in  that  case 
said  that  the  improvements  mentioned  in  the  section  on  which  that 
case  was  decided,  meant  improvements  capable  of  being  destroyed. 
That  case  was  decided  on  section  40  of  the  Amendment  Act  of 
1876,  which  section  was  repealed,  and  has  been  replaced  by  section 
15  of  the  Further  Amendment  Act  of  1880,  (1).  But  the  only 
difference  between  the  two  sections  is  the  addition  in  the  latter  section 
of  the  words,  "  or  which  is  not  capable  of  being.''  The  reason  for 
the  addition  of  those  words  was  to  allow  the  assessement  of  com- 
pensation for  such  works  as  tanks  and  dams,  which  are  things 
capable  of  being  destroyed.  The  intention  of  both  sections  was  to 
give  compensation  in  place  of  the  lessee's  previous  right  to  destroy 
the  improvements  which  he  had  placed  on  the  Ian  . 

The  section  speaks  of  improvements  on  the  land,  and  not  the  act 
of  improving  the  land,  as  giving  a  right  to  compensation.  For 
instance,  if  a  squatter  were  ta  put  cattle  in  a  paddock  to  manure  the 
land,  there  would  be  no  improvement  on  the  land  within  the  meaning 
of  the  section,  although  the  land  may  have  been  improved.  Again,  if 
a  stream  of  water  were  diverted,  so  as  to  flow  over  the  land  and  thereby 

(2)  2  S.  0.  R.,  N.  S.,  26. 
or  other  improyementB  which  may  be  lease ;   bat  he  ^^11  be  entitled  to  be 
uponr  or  may  adjoin  the  lands  so  sold  or  paid,  and  recovij^in  the  nearest  Conrt 
leased  (and  which  shall  be  capable  of  of  Petty  Sessions  from  the  person  par- 
being  separated,  removed,  and  carried  chasing  or  obtaining  a  pre-emptiye  lease 

away  from  the  said  land.) of  the  said  land,  compensation  for  sach 

Provided  also  that  no  improvement  on  improvement  in  respect  of   sach  oon- 

the  said  land  which  shall  not  be,  or  ditional  parohase,  and  pre-emptive  lease 

which  is  not  capable  of  being,  so  separ-  respectively ;   sach  compensation  to  be 

ated,  removed  or  carried  away,  shall  be  assessed  according  to  the  valae  of  the 

destroyed,  damaged  or  distarbed  by  the  same  to  a  conditional  parchaser." 
holder  of    sach  lease  or   promise    of 
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to  improve  it^  or  if  cannon  were  fired  to  bring  down  rain,  there  would  1881. 
be  no  improvement  on  the  land.  The  act  of  ringbarkmg  is  of  itself" 
no  improvement^  although  the  consequences  may  be  to  benefit  the  Thomas. 
pasture.  An  improvement  means  something  added  to  the  land.  Section 
8  of  the  Amendment  Act  of  1875  (39  Vict.  No.  13)  defines  improve- 
ments in  respect  of  which  sales  may  be  made^  as  any  work  or  erection 
of  a  fixed  character.  An  improvement  must  be  a  things  and  not  an 
act.  There  are  two  kinds  of  improvements  in  respect  of  which  com- 
pensation may  be  awarded^  that  which  can^  and  that  which  cannot 
be  removed,  and,  ex  vi  termini^  a  thing  must  exist  of  which  this 
distinction  may  be  predicated.  An  act  of  destruction  cannot  be  said 
to  be  an  improvement.  Section  16  of  the  Further  Amendment  Act 
of  1880  (1),  speaks  of  fencing  or  other  improvements ;  and  improve- 
ments to  be  within  the  section  must  be  fencing  or  something 
ejusdem  generis  as  fencing.  By  regulation  38  of  the  Timber 
Regulations,  ringbarking  is  prohibited^  except  by  special  permission 
from  the  Minister  for  Lands.  This  shows  that  ringbarking  was  not 
considered  as  an  improvement. . 

An  improvement  must  be  one  eo  instanti  that  it  is  made ;  it  must 
be  of  some  value  at  leasts  at  every  instant  of  time.  But  ringbarking 
is  not  an  improvement  until  and  unless  rain  falls.  The  evidence  in 
this  case  proves  that  the  beneficial  effect  of  ringbarking  Joes  not 
generally  appear  until  three  or  four  years  after  the  trees  have  been 
rung ;  the  shortest  time  is  a  year  and  a  half.  Suppose  a  selector 
were  to  take  up  the  land  after  it  has  been  ringbarked,  and  before  the 
effect  of  the  ringbarking  has  appeared  in  the  improved  capabilities  of 
the  land,  can  it  be  said  that  at  that  time  there  are  improvements  on 
the  land ;  and  if  so  how  can  they  be  assessed  ? 

Darley,  Q.C,  and  Pilcher,  were  not  called  upon  to  show  cause. 

SiK  J.  Maktin,  C.J.  In  this  case  the  Applicant,  George  Thomas, 
was  a  conditional  purchaser  of  640  acres  of  Crown  Land.  Under 
section  15  of  the  Lands  Acts  Amendment  Act  of  18S0  (1)^  William 
Ualliday,  the  lessee  of  the  run  upon  which  this  conditional  purchase 
was  made,  applied  to  the  nearest  Court  of  Petty  Sessions,  to  have  the 
value  assessed,  of  certain  improvements  made  by  him  on  the  land  so 
selected  by  Thomas ;  and  that  application  resulted  in  the  assessment 
of  the  improvements  in  question  at  j£135,  in  respect  of  540  acres  of 
the  640  selected.  The  improvements  consisted  of  ringbarking;  and 
a  rule  for  a  prohibition  is  now  sought  to  be  made  absolute,  on  the 
ground  that  ringbarking  is  not  an  improvement  within  the  meaning 
of  this  statute. 
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1881.  By  a  previous  enactment^  39  Yict.  No.  18,  8.  40,  which  is  in 

~  "nearly  the  same  words  as  section  15  of  the  Act  of  1880  (1),  the 

Ex  PARTS  . 

Thomas.  Legislature  intended,  as  has  been  held  by  this  Court,  that,  with 
reference  to  improvements  in  regard  to  which  compensation  should 
be  given,  the  improvements  should  only  be  those  which  were  capable 
of  being  removed.  The  Court  held,  therefore,  in  that  case  that 
ringbarking,  which  is  a  thing  not  capable  of  being  removed,  is.  not 
an  improvement  within  the  meaning  of  that  section.  Then  the 
Legislature,  for  the  purpose  of  altering  the  law  as  it  vras  interpreted 
by  this  Court,  passed  this  section  15,  under  which  the  assessment  in 
the  present  case  has  taken  place.  The  words  in  the  two  sections  are 
alike,  with  the  exception  of  a  part  of  the  proviso-— The  words  "  or 
which  is  not  capable  of  being  "  having  been  inserted  in  the  section 
of  the  Act  of  1880,  thus  making  a  material  difference.  The 
Legislature  has  not  expressly  said  that ''  whereas,  as  the  law  stands, 
improvements  which  entitled  the  lessee  of  a  station  to  compensation 
from  a  condiditional  purchaser,  are  improvements  which  are  capable 
of  being  removed,  and  it  is  necessary  to  alter  that  law,  and  give  a 
power  to  claim  the  value  of  improvements  which  are  not  capable  of 
being  removed  '' ;  but  it  has  done  that  which  appears  to  me  to  be  the 
same  thing,  because,  by  necessary  inference,  we  must  gather  that  the 
Legislature  intended,  from  the  time  of  passing  the  last  Act,  to 
include  under  the  term  "  improvements,''  such  improvements  as  are 
not  capable  of  being  removed.  So  that  as  the  law  now  standv,  there 
are,  in  reference  to  which  compensation  may  be  assessed,  improvements 
that  can  be  removed  and  improvements  that  cannot  be  removed.  We 
are  thus  driven  to  the  conclusion  that  the  Legislature  has  indicated  its 
intention,  that  assessment  may  be  made  on  improvements  capable, 
and  on  improvements  not  capable  of  being  removed. 

This  leaves  the  question  open  as  to  whether  ringbarking  itself  is 
an  improvement.  Well,  the  Court  is  not  called  upon  here  to  deal 
with  a  question  of  this  kind  in  the  large  way  in  which  a  Legislature 
is  called  upon  to  deal  with  it.  We  are  not  dealing  with  it  as  a 
matter  of  taste — ^whether  the  face  of  nature  is  disfigured  by  the  trees 
throughout  the  country  being  ringbarked,  or  whether  the  wholesale 
cutting  down  of  timber  would  interfere  with  the  rainfall,  and 
tiim  a  large  portion  of  the  country  into  an  arid  waste.  These  are 
questions  for  the  consideration  of  the  Legislature.  The  Magistrates 
have  to  deal  with  this  question  of  ringbarking  in  each  particular 
case,  and  to  decide  whether  it  is  an  improvement  and  to  what  extent. 
There  may  be  cases  where,  upon  level  country,  and  in  places  where 
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tbe  land  is  not  properly  timbered^  but  covered  with  worthless  scrubs       1881. 
ringbarking  would  not  only  be  an  improvement  in  the  way  of  taste,  ~I  ~~ 

but  exceedingly  valuable  in  causing  the  land  to  be  turned  to  useful  Thomas. 
purposes.  In  cases  of  that  description,  the  Magistrates  might  say 
that  the  value  of  an  improvement  of  that  kind  was  not  the  actual 
cost  of  it,  but  the  value  of  it  generally  to  the  conditional  purchaser. 
It  might,  therefore,  be  much  more  valuable  in  one  part  of  the  country 
than  in  another.  There  may  be  parts  of  the  country,  in  which  ring- 
barking  would  be  of  very  little  value,  or  of  no  value  at  all.  The 
magistrate  is  the  person  to  deal  with  those  cases,  when  they  arise. 
Each  case  will  stand  on  its  own  merits.  It  is  open  to  a  Magistrate 
in  each  case,  where  an  application  is  made  to  him  for  the  assessment 
of  the  value  of  improvements,  to  determine  on  the  evidence  before 
him,  whether  the  alleged  improvement  is  an  improvement,  and  to 

what  extent. 

I 

The  broad  question  before  us  is  not  whether  the  Magistrates  in  this 
particular  case,  have  made  a  wrong  estimate  of  the  value  of  ring- 
barking  as  an  improvement,  but  whether  they  are  entitled  under  any 
drcumstances  to  regard  ringbarking  as  such  an  improvement  as  the 
lessee  can  claim  compensation  for.  Well,  I  think  that  if  the  pastoral 
capabilities  of  the  country  can  be  improved  under  a  process  of  this 
kind,  which  requires  an  expenditure  of  labour,  just  the  same  as  is 
necessary  for  digging  up  the  stumps  and  roots,  ringbarking  is  one  of 
those  things  with  reference  to  which  compensation  may  be  given. 
If  from  the  evidence  the  magistrate  feels  himself  warranted  in  coming 
to  the  conclusion  that  benefit  has  arisen  from  ringbarking,  to  a  person 
making  a  selection,  the  matter  is  one  for  compensation.  How  much 
compensation  should  be  given  is  another  question ;  and  whether  the 
value  assessed  is  too  much  or  too  little  is  not  in  this  case  before  this 
Court.  That  being  so,  it  appears  to  me  that  the  rule  should  be 
discharged. 

Sib  William  Manning,  J.  I  am  of  the  same  opinion.  We 
have  not  to  deal  with  the  question  of  the  policy  of  ringbarking,  but 
whether,  in  a  particular  spot,  ringbarking  may  not  be  an  improve- 
.  ment  for  which  justices  may  assess  compensation.  The  object  of  the 
Legislature  was  to  deal  fairly  with  both  classes,  free-selectors  and 
squatters ;  and  in  consideration  of  the  additional  privileges  given  to 
sdectors,  the  40th  section  of  the  Act  of  1875  was  passed,  by  which 
it  was  intended  that  the  selector  should  pay  the  squatter  for  the 
improvements  which  he  takes  over,  and  which  have  been  effected  at 
die  cost  of  the  squatter.    A  defect  in  the  Act  was  discovered  in  the 
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1881.       case  of  ex  parte  O'Dwyer  (2),  and  the  Legidatore^  by  the  Act  of 
Ex  PARTE    ^^^f  made  its  intention  more  clear. 

Thomas.  It  is  said  that  an  improvement,  to  be  within  the  meaning  of  this 
section,  must  be  upon  the  land ;  but  I  think  that  all  that  is  meant 
is,  that  the  improvement  should  not  be  out  of  the  land,  and  that 
this  ringbarking  is  an  improvement  on,  and  adhering  to  the  land. 
Again,  it  is  said  that  an  improvement  must  be  an  improvement 
eo  instanti  that  it  is  made ;  that,  under  certain  conditions,  for 
example  if  ringbarking  were  done  during  a  drought,  no  improvement 
might  follow  for  a  long  period,  and  that  in  any  case  the  improvement 
would  not  be  e£Pected  at  the  time  that  the  timber  was  ringbarked. 
But  the  act  of  man  in  ringbarking  the  trees  leads  to  processes  of 
nature  by  which  the  pasture  may  by  degrees  be  improved :  and  it 
may  even  be  that  the  beneficial  effect  of  the  ringbarking  upon  the 
pasture  may  appear  instantly  on  the  sap  being  stopped  from  flowing 
in  the  tree. 

The  Act  says  that  there  are  improvements  which  are,  and  improve- 
ments which  are  not  capable  of  being  removed,  and  the  words 
capable  of  being  destroyed,  damaged  or  disturbed  apply  to  both 
kinds  of  improvements. 

On  all  the  grounds  I  think  the  question  was  one  for  the  justices  to 
determine.  It  is  enough  for  this  Court  that  ringbarking  is  capable 
of  being  regarded  as  an  improvement  by  the  justices,  for  which  they 
may  assess  compensation  according  to  their  estimate  of  what  is 
proper  between  man  and  man, — between  lessee  on  the  one  hand,  and 
free-selector  on  the  other. 

WiNDXTBB,  J.  I  am  clearly  of  the  same  opinion,  and  I  agree 
with  their  Honors  that  the  rule  must  be  discharged.  To  my  mind, 
the  clear  and  unmistakable  intention  of  the  Legislature  was,  that  the 
pastoral  tenant  should  be  compensated  both  for  improvements 
capable  of  being  removed,  and  for  those  which  are  not  capable  of 
being  removed.  Whether  ringbarking  is,  or  is  not,  in  any  particular 
case,  an  improvement  of  the  land  is  a  matter  for  the  consideration  of 
the  magistrates.  All  that  I  am  called  upon  to  decide  is  whether 
ringbarking  may  be  held  by  them  to  be  such  an  improvement,  and  I 
am  of  opinion  that  it  may  be. 

Before  the  Act  of  1880  was  passed  the  Court  gave  a  decision  in 
Ex  pa/rie  O'Dwyer  (2),  to  the  effect  that  the  pastoral  tenant  could 
only  be  compensated  for  improvements,  which  are  capable  of  being 
removed.  In  that  case  the  Court  held  that,  inasmuch  as  ringbarking 
was  not  an  improvement  capable  of  being  removed  or  carried  away 
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firom  the  land,  the  pastoral  tenant  conld  not,  aa  the  law  then  stood, 
receiYe  compensation,  if  the  land  on  which  the  ringbarking  had  been 
done  were  taken  up  by  a  conditional  purchaser.  That  having 
been  declared  to  be  the  law,  the  Legislature  passed  the  Act  43  Vic, 
No.  29,  which  contained  a  section  dealing  with  this  matter,  and 
similar  to  the  section  contained  in  the  older  Act,  but  with  the  addi- 
tion in  the  projriso  of  the  words  ''  or  which  is  not  capable  of  being.'' 
To  my  mind,  the  conclusion  is  irresistible  that  the  Legislature  had  in 
this  way  amended  the  law  upon  the  previous  decision  of  the  Court, 
and  meant  to  declare  that,  in  all  future  cases,  ringbarking,  though 
not  an  improyement  capable  of  being  carried  away,  is  such  an  improve- 
ment as  a  pastoral  tenant  may  obtain  compensation  for.  The  argu- 
ment that  improvements  must  be  improvements  at  every  moment  of 
time,  if  correct,  would  exclude  a  dam  from  the  operation  of  the 
section.  I  therefore  concur  in  the  opinion  that  the  rule  ought  to  be 
discharged. 

Rule  discharged  vnthout  costs. 

Attorneys  for  the  Applicant^Oannon  ^  M^LaughUn. 

Attorney  for  the  Respondent — H.  B.  Fitzhmdinge^  of  Wagga 
Wagga,  by  Jlf.  A.  H.  Fiizhcurdmge. 


1881. 

Ex   PARTE 

Thomas. 


Ex  PABTB  M'GREGOR. 

Datrid  CmuH  Act,  «.  'I'--Jfmsdietion--B%ghi-^f^oay'---U$er. 

An  action  in  which  the  exiatence  of  a  right-of-way,  acquired  by  the  public  by 
user,  is  in  question,  cannot  be  tried  in  the  District  Court.    (Sir  W.  Manning,  J,, 

dU8.) 

Prohibition.  A  cause,  CruicJeshanlc  v.  McGregor,  was  tried  by 
his  Honor  Judge  McFarland,  at  Cooma  District  Court,  on  August 
30th,  1880.  The  declared  cause  of  action  was  that  the  Defendant 
wrongfully  seized  and  impounded  the  Plaintiff's  sheep.  To  this 
McGregor,  the  Defendant,  pleaded  that,  ''at  the  time  of  alleged 
trespasses  he  was  possessed  of  a  certain  dose  whereon  the  sheep  were 
trespassing,'^  and  he  impounded  the  sheep,  as  he  lawfully  might.  At 
the  trial  McGregor  proved  that  at  the  time  of  the  impounding  he  was 


1881. 


March  16. 
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1881.       in  possession  of  the  land  from  which  the  sheep  were  impounded,  as 
^  owner  of  a  conditional  purchase  under  the  provisions  of  the  Cro¥m 

McGregor.  Lands  Alienation  Act  of  1861.  McGregor  further  swore  at  the  trial 
that,  before  impounding  the  sheep,  he  was  legally  advised  that,  if  he 
did  not  take  steps  to  establish  his  exclusive  title  to  the  land,  through 
which  the  public  were  beginning  to  make  a  pathway,  the  public 
might  establish  a  right-of-way  by  user,  and  it  was  solely  to  protect 
his  title  to  the  land  that  he  impounded  the  Plaintiff's  sheep.  The 
Plaintiff  alleged  that  there  had  always  been  a  public  roadway  there, 
and  that  he  was  driving  his  sheep  along  that  roadway  when  they  were 
impounded  by  the  Defendant.  The  Defendant's  attorney  objected 
that  a  question  of  title  to  land  had  arisen,  and  that  the  jurisdiction  of 
the  District  Court  was  therefore  ousted ;  but  the  Judge  decided  to 
hear  the  case,  and  gave  judgment  for  the  Plaintiff. 

A  rule  nisi  had  been  obtained  by  Know,  on  behalf  of  McGregor, 
for  a  prohibition  in  the  September  term  of  1880,  and  a  motion  to 
make  the  rule  absolute  had  been  argued  before  their  Honors  Mr. 
Justice  Faucett,  Sir  W.  Manning,  J.,  and  Mr.  Justice  Windeyer  in 
the  same  term.  Their  Honors  reserved  their  decision;  but  Mr. 
Justice  Faucett  left  for  England  without  having  written  his  judg- 
ment, and  the  motion  was  by  order  again  brought  on  for  argument. 

Darlmj,  Q.0,,  and  Knox  for  the  applicant.  My  client  raised  the 
lH)nd  fide  defence  that  he  had  the  freehold  on  which  the  sheep 
impounded  were  trespassing.  There  is  no  replication  in  the  District 
Court,  but  the  Plaintiff  attempts  here  to  defeat  the  Defendant's  free- 
hold by  setting  up  a  claim  to  a  right-of-way  over  it,  as  one  of  the 
public.  This  is  a  question  of  "  tide  to  land,"  and  the  jurisdiction  is 
at  once  ousted  by  s.  7,  of  the  District  Court  Act  (1).  [Sib  J. 
Martin,  C.  J.  May  not  the  Defendant's  title  to  the  land  be  conceded, 
and  yet  the  Judge  try  the  right-of-way?]  '' Title '^  is  not  confined 
to  a  claim  to  the  freehold,  but  extends  to  any  right  affecting  land : 
Dykes  Y.  Blake  (2),  Expa/rie  Farelly  (3).  The  Plaintiff  claims  an 
easement  over  my  land.  [Sib  W.  Manning,  J.  This  is  not  an 
easement  strictly  speaking.  An  easement  claimed  by  an  individual 
is  acquired  by  a  grant,  real  or  presumed,  and  is  a  question  of  title ; 
but  a  public  right-of-way  may  have  been  acquired  by  user,  which  is  a 
question  of  fact.]     That  is  no  matter  to  me.    In  either  case  I  have 

(1)  22  Vic,  No.  18,  8.  7,  provides  bequest,  or  any  limitation  under  any 

that  no   Diatrict  Court    "shall   have  will  or  settlement,  shall  be  in  question.'* 

cognizance  of  any  action  in  which  Utle  (2)  4  Bing  N.G.,  468. 

to  /and,  or  the  validity  of  any  devise,  (3)  7  S.C.R.,  227. 
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lost  title,  whether  it  is  claimed  by  an  individual  or  the  public.     My       1881. 
exclumTe  possession  is  threatened.    Section  6,  of  The  Acts  Shortening  ~ 

!'•  X    PA  KTE 

Ad  {4),  says  the  word  ''Land''  shall  include  messuages,  tenements,  mGregor. 
and  hereditamentSi  corporeal  or  incorporeal,  of  any  tenure  or  descrip- 
tion, and  whatever  may  be  the  estate  or  interest  therein.  Do  not  the 
public  claim,  and  may  I  not  lose  an  "  interest "  in  the  land  if  they 
may  walk  over  it  whenever  they  choose  ?  The  English  County  Court 
Act  (5)  is  different  in  its  terms,  and  the  jurisdiction  is  only  ousted  in 
actions  "  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments shall  be  in  question.''  Lloyd  v.  Jones  (6)  merely  decided  that 
a  custom  for  the  inhabitants  of  Bala,  as  such,  to  fish  on  the  Plaintiff's 
land  was  not  a  hereditament.  [Sib  J.  Martin,  C.J.  The  point  of 
Lhyd  V.  Jones  (6)  was  that  the  claim  of  title  was  not  bond  fide,  as  such 
a  hereditament  did  not  exist  at  law.]  In  Caghey  v.  McCoy  (7)  and  in 
NioDon  V.  Phillips  (8)  two  Irish  Judges  held  that  the  claim  to  a  right- 
of-way  was  a  question  of  title  to  land.  These  two  cases  are  referred 
to  on  pp.  86,  87,  of  the  report  of  Lloyd  v.  Jones  (6).  The  only 
point  the  District  Court  Judge  can  decide  is  whether  the  question  is 
raised  bond  fide :  Ex  parte  Furlong  (9),  Ex  parte  Desmond  (10). 
The  cases  here,  when  magistrates  have  been  held  empowered  to 
decide  questions  of  boundaries,  or  title,  in  offences  against  the  Align- 
ment Act,  or  the  English  Highway  cases,  have  no  application  to  the 
present,  as  in  those  cases  such  power  is  given  to  the  Justices  expressly, 
or  by  necessary  implication. 

No  Counsel  appeared  for  the  Respondents. 

Sib  J.  Mabtin,  C.J.  In  this  case  the  Defendant  impounded 
some  sheep  of  the  Plaintiff's,  who  thereupon  brought  an  action  for 
such  seizure.  The  Defendant  pleaded  that  he  was  possessed  of  the 
land  on  which  the  sheep  were  trespassing  when  he  seized  them.  The 
Plaintiff  set  up  a  public  right-of-way  over  the  land,  and  that  he  was 
lawfully  driving  the  sheep  along  it.  The  Defendant  thereupon  dis- 
puted the  right  of  the  District  Court  Judge  to  decide  the  case.  It  is 
argued  that  section  7,  of  the  District  Court  Act  (1),  shows  that  his 
jurisdiction  was  ousted.  That  section  enacts  that  the  District  Court 
shall  not  "  have  cognisance  of  any  action  in  which  title  to  land,  or 
the  validity  of  any  devised  bequest^  or  igiy  limitation  under  any  will 
or  settlement,  shall  be  in  question."    We  are  driven  to  the  Acts 

(4)  16  Vic,  No.  I.  (7)  1  Crawford  &  Diz.,  289. 

(5)  9  ft  10  Vic,  c  96,  8.  Sa  (8)  1  Crawf.  &  Dix.,  108. 
(5)  6  C.B.»  81 ;  17  U  J.C.P.,  206 ;  12        (9)  2  S.C.B.N.S.,  28. 

Jar.,  667.  (10)  6  S.G.R.,  387. 
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1881.  Shortening  Act,  16  Vic,  No.  1,  Section  6,  to  asciertairi  what  ia 
~  included  in  the  term  ''Land,"  and  there  we  find  that  it  includes 
M'Grbgob.  '^  messuages,  tenements,  and  heredity ments,  corporeal  or  incorporeal,  of 
any  tenure  or  description,  and  whatever  may  be  the  estate  or  interest 
therein,  unless  where  there  are  words  to  exclude  houses  and  build- 
ings, or  to  restrict  the  meaning  to  tenements  of  some  particular 
tenure,  or  to  some  particular  estate  or  interest."  The  question 
for  our  determination  now  is,  whether  this  word  "  land "  is  suffi- 
cient to  include  the  claim  of  a  right-of-way  as  one  of  the 
public  over  another  person's  land.  The  question  is  by  no  means 
an  easy  one.  We  are  not  agreed,  and  this  makes  me  the  more  in- 
clined to  doubt  the  conclusion  I  have  arrived  at.  The  decisions  on  the 
English  County  Courts  Act  (5)  do  not  help  us,  as  the  words  there  are 
different.  The  excluded  actions  are  only  those  in  which  *'  the  title  to 
corporeal  or  incorporeal  hereditaments  shall  be  in  question."  In 
Lloyd  V.  Jones  (6)  the  Defendant  alleged  that  he  entered  the 
Plaintiff's  land,  and  fished  there  by  right  of  a  custom.  The  Court  of 
Common  Pleas,  in  refusing  to  grant  prohibition,  said,  that  as  no  ^uch 
custom  could  lawfully  exist,  the  defence  was  not  a  bona  fide  one. 
"  But,  further,"  continues  Wilde,  C.J.,  in  the  judgment  of  the  Court, 
''supposing  any  question  could  arise  in  the  cause  regarding  the 
alleged  custom,  still  that  circumstance  would  not  bring  the  cause  within 
any  of  the  classes  in  which  the  judication  of  the  County  Court  is  ex- 
cluded by  the  58th  section  referred  to,  inasmuch  as the 

claim  in  question  is  noc  a  claim  to  an  incorporeal  hereditament." 
"  Hereditament "  is  defined  in  the  textbooks  of  authority  to  signify  "  all 
such  things,  whether,  corporeal  or  incorporeal,  which  a  man  may  have 
to  him  and  his  heirs,,  by  way  of  inheritance,  and  which,  if  they  be  not 
otherwise  bequeathed,  come  to  him  which  is  next  of  blood,  and  not  to 
the  executors  or  administrators  as  chattels  do."  Termes  de  la  Ley. 
388 ;  Go,  Litt,  6  a.  16.  The  word  used  in  one  Act  includes  mes- 
suage, tenements,  and  hereditaments,  and  any  interest  therein.  In 
Burton's  Compendium  of  Real  Property  Law,  on  p.  1,  distinctions  are 
drawn  between  lands,  tenements,  and  hereditaments.  The  author 
speaks  of  tenements  as  including  "  not  only  land,  but  every  modifica- 
tion of  right  concerning  it,  to  which  the  law  has  attributed  a  sub- 
stantive though  invisible  being.  These  incorporeal  tenements  consist 
of  a  right,  not  to  the  possession  of  the  land  itself,  but  to  some  benefit 
to  arise  out  of  it."  Here  the  Plaintiff,  by  setting  up  this  right-of- 
way,  did  not  claim  a  freehold,  or  leasehold  interest  in  the  land,  or 
dispute  that  the  Defendant  had  the  legal  estate ;  but  he  set  up  a 
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claim  wUcli  tended  to  cut  down  the  Defendant's  interest   in,  or       1881. 

riglit  over,  tlie  land.     The  Plaintiff  claims  a  right  to  invade  the  land  " 

at  any  time.     It  appears  to  me  that  when  a  claim  of  this  sort  is  M'Grxgor. 

made  that  it  does  affect  the  Defendant's  interest  in  the  land.    It 

may  be  that,   notwithstanding  the  right  of  way,  he  has  still  the 

l^al  estate,  but,  in  that  case  it  would  be  a  barren  right ;  he  could 

not  fence  across  or  plough  over  the  pathway,  though  he  perhaps 

might  mine  under  it.     I  therefore  think  a  claim  which  involves  such 

a  right  is  a  question  ''  of  title  to  land."    I  am  the  more  inclined  to  this 

opinion  when  I  find  that  the  same  view  wastaken  by  the  two  Irish  Judges 

in  Oaghey  ▼.  MeOoy  (7),  as  appears  from  the  report  of  the  argument 

in  Lloyd  v.  Jones  (6).    Both  Foster,  J.,,  and  Pennefather,  6.,  lay 

down  that  a  claim  to  a  right-of-way  raises  a  question  of  title  to  land, 

and  their  opinion  is  not  overruled  or  dissented  from  by  the  Court  of 

Common  Fleas  in  L2oyc{  v.  Jones  (6).     In  my  opinion  the  prohibition 

must  be  granted. 

Sir  W.  Manning,  J.  I  disagree  with  the  majority  of  the  court. 
It  is  much  to  be  regretted  that  one  side  only  has  been  represented 
in  the  argument.  I  think  this  is  a  very  serious  question.  I  am  not 
disposed  to  limit  the  jurisdiction  of  the  District  Court :  on  the  con- 
trary, I  lean  towards  enlarging  it,  because  it  is  the  policy  of  the  law 
affecting  it  to  give  to  the  public  the  benefit  of  having  justice  brought 
nearer  to  their  doors,  and  at  diminished  cost.  This  is  not  to  my  mind 
a  fine  or  doubtful  point.  The  general  jurisdiction  of  the  District  Court 
is  fuU  and  ample,  but  there  are  words  of  restriction  in  the  7th  section. 
[His  Honor  here  read  the  section.]  I  lay  distinct  stress  on  the 
words  "title"  and  "land."  There  are  then  two  questions.  First: 
Is  this  a  "  title  ?  "  Second :  Does  it  involve  any  right  to  "  land  ?  " 
Taken  in  its  ordinary  sense  "title"  means  a  documentary  title, 
except  where  it  has  been  acquired  by  adverse  possession.  What  the 
Flaintiff  sets  up  is  not  a  title  by  documents,  but  a  right  which,  if  the 
Plaintiff  possesses  it,  he  possesses  it  in  common  with  all  the  world. 
That  is  not  "title.''  If  it  were  the  case  of  an  easement  granted  by 
deed  by  one  individual  to  another,  the  latter  would  have  a  "  title.'' 
But  here  there  is  nothing  but  a  claim  of  right  of  way  by  user  by  the 
public.  Then  is  the  claim  set  up  by  the  Plaintiff  a  claim  to  "  landf  " 
The  right  of  way,  if  it  existed,  would  not  affect  the  Defendant's 
exclusive  possession  of  the  land.  He  could  not,  indeed,  erect  a  fence 
across  it,  or  build  houses  on  it ;  but  I  do  not  know  whether  he  might 
not  plough  it.  He  is  the  only  person  who  can  use  it  for  pasturage ; 
another  person  could  only  pass  along  it.    The  word  "land"  would 

N.S.W.K.,  Vol.  IL,  Law.  D 
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1881.  bat  for  the  Acts  Shortening  Act  (2)  be  confined  to  the  corpus  of 
the  land ;  but  by  that  Act  (s.  6)  it  is  made  to  include  "  messuages^ 
M'Grboob.  tenements,  and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure 
or  description,  and  whatever  may  be  the  estate  or  interest  therein.'^ 
A  right,  such  as  is  here  claimed  by  the  Defendant,  as  one  of  the 
public,  to  pass  over  the  land,  is  certainly  not  ^^  land  "  in  the  ordinary 
sense,  nor  a  ''  messuage,  or  tenement ; "  nor  is  it,  as  I  consider,  an 
"  hereditament,*'  whether  corporeal  or  incorporeal.  Nor  can  it  be 
said  to  be  of  any  *'  tenure,"  or  to  constitute  an  '*  estate  or  interest " 
in  the  land.  The  question  of  user,  on  which  the  claim  depends,  is 
one  of  fact,  which  the  District  Court  is  practically  as  competent  to 
entertain  as  many  others  that  come  within  its  jurisdiction,  and  which 
it  would  be  highly  convenient  to  dispose  of  in  the  vicinity  of  the 
place  of  the  alleged  user  i  and  does  not  seem  to  come  within  the 
spirit  of  the  proviso,  which  excludes  questions  of  title  to  land.  The 
Irish  decisions,  to  which  we  have  been  referred,  do  not  appear  to  have 
been  adopted  in  Lloyd  v.  Jones  (6) ;  and  that  case  decides  that  a  claim 
as  one  of  the  public  to  pass  over  another  person's  land  is  not  an 
^'hereditament/'  After  the  former  argument  of  this  case  I  had 
several  conferences  with  Mr.  Justice  Faucett  upon  the  questions  then, 
and  now  again,  raised  ;  and  my  impression  was  that  his  Honor's  views 
inclined  strongly  towards  those  1  have  adopted,  though  he  had  not 
come  to  a  final  conclusion  upon  it,  when  overtaken  by  the  illness 
which  has  occasioned  his  absence.  My  own  opinion  was,  from  the 
first,  distinctly  such  as  I  have  now  expressed ;  but  as  that  of  Mr. 
Justice  Windeyer  was  as  distinctly  to  the  contrary,  the  inability  of 
Mr.  Justice  Faucett  to  give  judgment  has  led  to  this  second  argu- 
ment This  has  not  led  me  to  change  my  views ;  and  I  therefore 
think  the  rule  should  be  discharged. 

WiNDEYEE,  J.  For  the  reasons  given  by  the  Chief  Justice  I 
concur  with  him  in  thinking  that  the  prohibition  should  be  granted. 
But  for  the  contrary  opinion  expressed  by  Sir  William  Manning  I 
should  have  had  no  doubt.  I  held  the  same  opinion,  as  I  do  now,  at 
the  clofie  of  the  argument  on  the  former  occasion.  The  question 
raised  was  whether  the  Defendant  had  full  and  unrestricted  enjoy- 
ment of  his  land,  or  was  he  liable  to  the  invasion  of  the  whole  world. 
By  the  Acts  Shortening  Act  (2)  'Mand"  includes  ''any  interest 
therein."     Surely,  the  Defendant's  "  interest"  at  all  events  was  here 

in  issue. 

Prohibition  granted  without  costs. 

Attorneys  for  Applicant — Iceton  and  Faithfully  agents  for  Blam' 
land,  of  Cooma. 
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Ex  Parte  WOOLLARD. 


1831. 


Dittrid  Courts  Act,  8,  25 — Order  of  Chairman  of  Quarter  Sesrona — SureUet  of  the      June  3. 
peace — In  default,  imprUonmeifU  for  ttoelve  months — Juriadiction. 

An  order  of  a  Chairman  of  Quarter  Sessions  binding  a  Defendant  over  to  keep 
the  peace,  and  in  default  to  be  imprisoned  for  twelve  months,  is  good. 

Motion  to  make  absolute  a  rule  nisi  for  a  writ  of  habeas  corpus. 

WooUard  had  been  tried  at  Maitland  Quarter  Sessions  for  a 
criminal  assault^  and  had  been  acquitted.  After  the  verdict  had  been 
given^  his  wife  stepped  into  the  witness-box,  and,  being  sworn, 
deposed  that  upon  his  arrest  he  had  snapped  his  fingers  at  her,  and 
said,  ''Your  life's  not  worth  that.''  Mr.  District  Court  Judge 
Wilkinson,  then  sitting  alone,  ordered  WooUard  to  be  bound  over  to 
keep  the  peace,  and  in  default  to  be  imprisoned  for  twelve  months, 
under  the  following  warrant : — 

Whereas  Maria  Woollard  .  .  .  did  on  the  4th  day  of  March,  a.d.  1881,  make 
complaint  before  William  H.  Wilkinson,  Esq.,  Chairman  of  Quarter  Sessions, 
and  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  colony,  then 
sitting  as  such  chairman  at  the  sittings  of  the  Court  of  General  and  Quarter 
Sessions  of  the  Peace  for  the  Colony  of  New  South  Wales,  then  holden  at  Mait- 
land, .  .  .  that  her  husband,  George  Woollard,  did  on  the  14th  day  of 
NoYember,  1880,      .  threaten  that  he  would  take  her  life, 

and  she  prayed  that  he  might  .  find  sureties  to  keep  the  peace ;  and 

whereas  the  said  €^rge  Woollard  was  this  day  brought,  and  appeared  before 
Wm.  H.  Wilkinson,  Esq.,  then  sitting  as  such  chairman  of  such  sessions,  and 
being  one  of  Her  Majesty's  Justices  of  the  Peace,  .  .  .  I,  as  such 
dudnnan  and  Justice,  ordered  and  adjudged  that  the  said  George  Woollard  should 
enter  into  his  own  recognizance  to  keep  the  peace  towards  Her  Majesty  and 
all  her  liege  subjects,  and  particularly  towards  the  said  Maria  Woollard,  for  the 
term  of  twelve  months  now  next  ensuing,  and  in  so  much  as  the  said  George 
Woollard  hath  refused  to  enter  into  such  recognizances  I  do  hereby  require  and 
command  you  ...  to  receiye  the  said  George  Woollard  into  your  cus- 
tody in  the  said  gaol,  and  him  there  safely  to  keep  for  the  space  of  twelve  months, 
unless  he  in  the  meantime  enter  into  such  reoognizanoes.  Given  under  my  hand, 
&G.  (Signed)  W.  H.  Wilkinson,  Chairman  of  Quarter  Sessions,  Justice  of 
the  Peace. 

On  the  19th  of  Aprils  Woollard  obtained  a  rule  nisi  calling  upon  the 

gaoler  to  show  cause  why  a  writ  of  habeas  corpris  should  not  issue. 

1881— April  29. 

A  motion  was  now  made  before  Mr.  Justice  Windeyer  sitting  in 
Chambers  to  make  the  rule  absolute. 

Rogers  for  the  Applicant^  Woollard  in  support  of  the  rule.  A 
Justice  of  the  Peace  cannot  give  a  longer  period  of  imprisonment,  in 
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1881.        default  of  finding  sureties  for  keeping  the  peace,  than  three  months. 
~  39  Vic.,  No.  27,  8.  2  (I).     It  is  only  as  a  Justice  of  the  Peace  that 

Ex  PARTE  .      .  .        . 

WooLLARD.  Mr.  Judge  Wilkinson  had  power  to  adjudicate  on  Mrs.  Woollard's 
complaint.  The  power  given  to  him  by  the  District  Court  Act,  s.  25 
(2),  to  sit  as  a  sole  Judge  is  confined  to  the  trial  of  all  criminal 
.  issues  in  such  Courts,  and  in  all  matters  relating  to  any  information 
filed  therein.  This  was  not  a  criminal  issue,  so  that  in  making  this 
order  he  could  only  have  acted  as  a  Justice  of  the  Peace  and  not  as 
Chairman. 

C  B.  Stephen  Aows  CAnse.  His  being  a  Justice  of  the  Peace 
does  not  disqualify  him  from  jacting  as  Chairman.  This  extensive 
power  of  committal  was  always  possessed  by  the  Cqurt  of  Quarter 
Sessions,  Dickenson,  page  683.  By  10  George  IV.,  No.  7,  s.s.  12 
(3),  the  jurisdiction  of  the  English  Quarter  Sessions  was  given  to  the 
West  Maitland  Court.  By  the  District  Court  Act,  s.  25  (2),  the 
Chairman  has  been  made  the  sole  Judge,  and  has  therefore  the 
former  powers  of  the  Court  vested  in  him.  With  these  powers  our 
Legislature  has  never  interfered ;  though  by  18  Vic,  No.  9,  s.  3 
(4),  and  89  Vic,  No.  27,  s.  2  (1),  the  powers  of  a  single  Justice 

(1)  39  Vic,  No.  27»  8.  2  .  .  .  .No  for  any  felony  or  misdemeanour,  and  all 
such  recognizance  as  aforesaid  shall  ex-  snoh  Ck>urtB  of  General  and  Quarter 
tend  beyond  the  period  of  six  months,  Sessions  shall  possess  jnrisdiction  in 
and  in  default  of  any  such  recognizance  respect  of  all  crimes  and  misdemeanours 
being  entered  into  forthwith,  the  de-  not  punishable  with  death,  anything  in 
fendant  may  be  imprisoned  for  a  period  any  law  or  statute  to  the  contrary  not- 
not  exceeding  three  months,    or  until  withstanding.    1  01.  Stat.  782. 

such    recognizances    shall   be    entered  (3)  10  George  IV.,  No.  7,  section  1, 

into.   2  01.  Stat.  1994.  creates  a  Court  of  Quarter  Sessions  at 

(2)  22  Vic,  No.  18,  sec.  26— The  Acts  Maitland  and  other  places,  s.  2  enacts— 
of  Council,  tenth  Geoige  the  Fourth,  That  the  said  Courts  of  General  and 
number  seven,  third  Victoria  number  Quarter  Sessions  shall  haye  power  and 
ten,  and  sixteenth  Victoria  number  authority  to  take  cognizance  of  all 
thirty-six,  so  far  as  they  relate  to  the  matters  and  things  cognizable  in  Courts 
election,  nomination,  and  appointment  of  General  and  Quarter  Sessions  in 
of  a  Chairman  of  Quarter  Sessions  shall  England,  as  far  as  the  circumstances  and 
be  repealed,  and  it  shall  be  lawful  for  condition  of  the  said  colony  shall  require 
the  Governor,  with  the  advice  of  the  and  admit.  2  Cary's  Statutes,  p.  309. 
Executive  Council  by  Commission,  to  (4)  18  Vic,  No.  9,  s.  3— No  person 
appoint  the  Judge  of  any  District  Court  committed  to  prison,  under  any  warrant 
to  be  the  Chairman  of  any  Court  of  or  order  of  one  Justice  of  the  Peace, 
General  or  of  Quarter  Sessions,  to  be  for  or  on  account  of  not  entering  into 
holden  within  the  limits  of  the  district  recognizances  of  finding  sureties  to  keep 
for  which  he  shall  have  been  appointed,  the  peace  or  be  of  good  behaviour,  shaU 
and  every  such  Chairman  shall  be  the  be  detained  under  such  warrant  or  order 
sole  Judge  at  the  trial  of  aU  criminal  more  than  12  calendar  months.  .  .  . 
issues  in  such  Courts,  and  in  all  matters  1  01.  St9t  4. SO. 

relating  to  any  information  filed  therein 
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were  saccessively  limited  to  imprisoDing  for  twelve  months^  and  then       1881. 
for  three  months. 


-,.EX  PABTK 

Sogers  in  reply.  In  England  the  Court  of  Quarter  Sessions  Woollard. 
oould  not  consist  of  a  single  Judge.  Here^  it  cannot  be  contended 
that  the  District  Court  Judge  has  the  whole  jurisdiction  of  the  Court 
in  him.  He  is  only  appointed  sole  Judge  in  criminal  issues.  General 
Sessions  are  not  done  away  with  ;  and  a  Justice  of  the  Peace  cannot 
be  excluded  from  the  Court  on  rating  or  bastardy  appeals.  In  this 
matter  he  was  a  single  Justice. 

WiND£TBR,  J.^  desired  that  the  matter  might  be  referred  to  the     May  2. 
Full  Court. 

On  June  8,  the  question  was  argued  before  the  Full  Court,  by  0.     •^ww*  3. 
B.  Stephen  in  opposition  to  the  rule.     There  was  no  appearance  in 
support  of  the  rule.     [Windeyeb,  J.,  said  that^  since  the  argument 
in  Chambers,  he  had  referred  to  22  Vic,  No.  12,  s.  10  (6),  and  had 
no  longer  any  doubt.] 

Sir  J.  Martin,  C.J.  The  Act,  89  Vic,  No.  27,  s.  2  (1),  does  not 
apply  to  limit  the  powers  of  a  Chairman  of  Quarter  Sessions  in 
awarding  imprisonment  in  default  of  sureties  for  the  peace ;  and  the 
matter  is  made  clear  by  section  10  of  the  Acts  Shortening  Act 
Amendment  Act  (6). 

Sir  W.  Manning,  J.,  and  Windeybr,  J.,  concurred.  , 

Bute  diseha/rged. 

Attorney  for  Applicant — Bolin,  agent  for  Thompson,  of  West 
Maitland. 

Attorney  for  Respondent — The  Grown  Solicitor. 

(5)  22  Vic,    No.  12,  sec.  10,  enacta  Quarter   SessioiiB,   or  any  Judge  of   a 

that— The  term  "  Quarter  Sessions  "  or  District  Court  acting  as  Chairman,  shall 

"  General  Quarter  Sessions,"  in  any  Act  be  deemed  to  have  had  and  shall  have 

DOW  or  hereafter  passed,  shall  be  taken  the  same    jurisdiction   and    authority, 

equally  to  include  a  Court  of  General  both  in  civil  and  in  criminal  cases,  as  a 

Sessions  of  the  Peace ;  and  every  such  Court  of  General  Quarter  Sessions,     l 

Court  periodically  sitting  and  ordinarily  OL  Stat.  16. 
presided   over   by     the     Chairman    of 
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1881.  DOWLING  v.  JONES. 


March  4.     Appeal  on  demurrer  to  Privy  Council— Plaintiff'  allowed  to  reduce  damages  claimed 

in  declaration  to  below  £500, 

On  on  application  being  made  by  the  Defendant  for  leave  to  appeal  to  the  Pliyy 
Council  on  a  demnrrer,  the  Plaintiff  was  allowed  to  reduce  the  damages  claimed  in 
the  declaration  below  £600. 

This  was  an  application  on  the  part  of  the  Defendant  for  leave  to 
appeal  to  the  Privy  Council.  In  September^  1880^  the  Defendant 
demurred  to  the  PlaintiiFs  declaration^  in  which  £2^000  damages 
were  claimed.  The  Court  had  overruled  the  demurrer.  It  was 
against  this  judgn^ent  the  Defendant  sought  to  appeal. 

Barley,  Q.  C  (Knox  with  him)  for  the  Plaintiff,  asked  to  amend 
the  declaration,  by  reducing  the  damages  to  £450.  It  will  then  be 
below  £500,  and  the  Defendant  cannot  appeal.  The  claim  is  a  mere 
flourish  of  the'  pleader,  and  in  no 'way  represents  the  amount  at 
stake. 

0.  B.  Stephen  for  the  Defendant.  This  amendment,  if  granted, 
will  defeat  our  right  of  appeal ;  that  right  vested  in  us  directly 
judgment  was  delivered  on  the  demurrer,  and  it  ought  not  to  be 
taken  from  us,  as  we  are  not  in  any  default.  The  Plaintiff  having 
chosen  to  claim  £2,000  ought  to  be  bound  by  it. 

Sir  James  Martin,  C.  J.  I  think  the  reduction  must  be 
allowed.  The  Plaintiff  will  have  leave  to  reduce  the  claim  from 
<f  2,000  to  £450;  but  he  must  pay  all  costs  of  and  incidental  to  thifc 
motion,  and  the  costs  of  this  petition,  and  of  the  amendment. 

Sir  W.  Manning,  J.,  and  Windbyer,  J.,  concurred. 

Attorneys  for  Plaintiff — Goonan  ^  Ryan. 

Attorneys  for  Defendant— TTanf,  Johnson  Sf  Scarvell. 


VOL.  n.]  YT.nr  vior.  55 


TEAS  V.  KENNEDY.  I88I. 


New  Trial— IruanUy  qf  losing  party  at  tried  March  15. 

The  Defendant,  whose  sanity  was  unsuspected,  by  his  eccentric  conduct  at  the 
trial,  caused  a  verdict  for  laige  damages  to  be  returned  against  him. 
Held  a  ground  for  granting  a  new  trial. 

Declaration :  (1)  Trespass ;  (2)  Defamation.  Pleas  :  To  the  tres- 
pass—(1)  License  by  one  Bennett^  owner  of  the  Freehold ;  (2)  Lease 
from  Bennett.     To  the  defamation — £40  paid  into  court. 

The  parties  were  tenants  of  the  same  landlord^  Bennett,  and  each 
claimed  the  exclusive  possession,  under  their  respective  leases,  of  a 
certain  paddock.  The  Plaintiff  turned  the  Defendant's  cow  out  of 
the  paddock.  The  Defendant,  according  to  the  Plaintiff's  evidence, 
went  to  the  Plaintiff's  house,  abused  him,  and  said  he  was  drunk. 
The  Plaintiff,  thereupon,  brought  his  action  for  such  slander,  and  for 
the  trespass  by  the  cow  on  the  paddock. 

At  the  trial,  which  took  place  before  the  Chief  Justice,  in 
November,  1880,  the  Defendant,  whose  insanity  had  not  been  pre- 
viously suspected,  and  who  held  a  highly  respectable  position  in 
society,  behaved  in  a  very  eccentric  manner.  In  the  box  he  denied 
that  he  had  said  the  Plaintiff  was  drunk,  but  immediately  added 
'*  But  he  was  drunk.''  His  tone  and  gestures  were  loud  and  excited, 
and  when  asked  by  his  own  counsel  to  produce  his  lease,  he  refused 
to  do  so.  The  jury  returned  a  verdict  of  £40  on  the  trespass 
count,  and  of  jKIOO,  including  the  £40  paid  into  court  on  the  slander 
count.  The  next  day  the  Defendant  had  to  be  placed  under  restraint 
as  a  lunatic. 

A  rule  nisi  had  been  obtained  on  the  SOth  November,  by  the 
Defendant  for  a  new  trial  on  the  grounds  (1)  That  the  damages  were 
excessive ;  and  (2)  That  the  Defendant  was  at  the  time  of  the  trial 
insane,  and  by  his  conduct  at  the  trial,  by  refusing  to  produce 
documents,  and  give  evidence,  caused  a  verdict  to  be  improperly 
returned  against  him. 

Want  {Pring  with  him)  for  the  Defendant  now  moved  to  make  the 
rule  absolute.  If  he  had  been  known  to  be  insane  when  we  went  to 
trial,  we  could  not  get  a  new  trial ;  but  in  that  case  we  could  have 
produced  his  lease  and  other  documents,  and,  as  we  allege,  proved  the 
paddock  to  be  his.     As  it  was,  he  refused  to  shew  thera,  and  we  were 
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1881.  beaten  on  the  trespass  count.  As  to  the  slander  count,  his  vindictiYe 
"^  "  demeanour  in  the  box,  and  his  repetition  of  the  slander  in  court, 
increased  the  damages  largely.  There  has  consequently  been  a 
miscarriage  of  justice,  for  which  no  one  is  to  blame.  There  ought 
therefore  to  be  a  new  trial.  There  is  no  exact  authority  on  the 
point,  but  in  Mordaimt  v.  Mordaunt  (1)  when  the  wife  was  found  in 
the  course  of  the  suit  to  have  been  insane,  the  Divorce  Court  ap- 
pointed a  guardian  to  watch  on  her  behalf,  and  ultimately  stopped 
the  suit,  which  latter  order  was  affirmed  by  the  Court  of  Appeal. 

Sir  George  Innes  (Pilcher  with  him)  for  the  Plaintiff.  The 
slander,  the  tresspass,  and  the  letter  admitting  them  were  in  date 
a  year  before  the  trial,  and  at  a  time  when  it  is  not  pretended  he  was 
insane. 

Want  in  reply. 

Sir  J.  Martin,  C.  J.  This  case  is  a  peculiar  add  painful  one. 
There  is  no  doubt  that  the  Defendant's  conduct  at  the  trial  prejudiced 
him  in  the  eyes  of  the  jury.  I  am  not  aware  of  any  case  where  a 
new  trial  has  been  granted  on  the  grounds  set  forth  in  this  rule ;  but 
the  Court  must  have  that  power  in  the  interests  of  justice.  The  rule 
will  be  made  absolute,  unless  the  Plaintiff  will  consent  to  reduce  the 
damages  to  £50,  that  is,  to  £20  on  the  first  count,  and  to  £30  on 
the  second. 

Sir  W.  Manning,  J.,  and  Windeyer,  J.,  concurred. 

Sir  Oeorge  Innes  consenting,  on  behalf  of  the  Plaintiff,  to  such 
reduction. 

The  rule  was  diseha/rged  without  costi. 

Attorneys  for  Plaintiff — Ocmnon  Sf  M'LomghUn. 
Attorneys  for  Defendant — Stephen,  Laurence  ^  Jaquee. 

(1)  L.  R.  2  Pr.  and  Div.  103,  108,  382. 
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BYRNES  AMD  AvoTHXR  V,  MACARTHUB  and  Othbbs.  •  1881. 

Le9ior  and  Lesiee—ContkvcHon  of  eovenanU  m  a  Ucue-^Fixhurea.  March  17. 

In  a  lease  of  vacant  land,  the  leaaee,  his  ezecaton,  admuuBtraton,  and  aaaignB 
covenanted  at  the  expiration  of  the  tenn  to  peaceably  and  quietly  leave,  ear- 
render,  and  yield  up  the  premises  to  the  lessor,  together  with  all  erections,  build- 
ings, and  improvements  then  in  or  upon  the  demised  messuages,  tenements,  land 
and  premises,  or  any  part  thereof,  subject  to  the  covenant  thereinafter  contained 
for  payment  by  the  lessor,  his  heirs,  executors,  administrators,  or  assigns  for  the 
said  ertetkma  and  fixturet. 

The  covenant  so  referred  to  was  a  covenant  by  the  lessor,  his  executors,  admin- ' 
istrators,  and  assigns  to  purchase  all  and  every  the  said  buildings,  erecHons,  and 
faturea  which  should  or  might  be  erected,  or  be  on  the  said  land  or  hereditaments 
at  the  expiration  of  the  said  term,  and  that  the  price  or  consideration  to  be  paid 
for  the  same  should  be  ascertained  and  fixed  by  two  disinterested  parties,  to  be 
chosen  as  therein  provided. 

Held  that  **  improvements  "  must  be  read  ^uadem  generis  with  **  erections  and 
buOdings"  and  that  **Jtxture8  and  improvements"  must  be  read  as  convertible 
terms,  and  that  therefore  the  assigns  in  law  of  the  lessor  were  not  at  the  expira- 
tion of  the  term  bound  to  pay  for  trade  Jixtures  used  upon  the  demised  premises, 
in  connection  with  a  cloth  mill  erected  thereon ;  or  for  a  dam  erected  by  the 
leasees  upon  land  belonging  to  the  lessor  adjoining  the  demised  land,  and  con- 
nected with  the  cloth  mill  by  piping,  and  used  to  supply  water  thereto. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  without 
pleadings ;  the  Plaintiffs  were  Charles  Joseph  Byrnes  and  Henry 
James  Byrnes,  and  the  Defendants  were  Sir  William  Ma^^arthv/r, 
James  Kinghome  Ohisholm,  and  Dame  Sarah  Macwrthwr.  The 
following  is  a  copy  of  the  special  case : — 

SPECIAL  CASE 

1.  This  is  an  action  brought  by  the  PlaintiA,  the  assigns-in-law  of  a  certain 
Indentore  of  lease  dated  the  1st  day  of  July,  1840,  and  made  between  Edward 
Ifacarthur  since  deceased,  of  the  one  part,  and  James  B^rmes  and  William  Byrnes 
of  the  other  part,  against  the  Defendants  the  assigns-in-law  or  sequels  in  title 
of  the  said  Edward  Macarthur,  for  the  recovery  of  damages  for  an  alleged 
breach  by  the  Defendants  under  the  circumstances  heninafter  mentioned  of  a 
covenant  on  the  part  of  the  said  Edward  Macarthur,  contained  in  the  said 
indenture  of  lease  for  the  purchase  of  certain  buildings,  erections,  and  fixtures, 
as  provided  for  by  the  said  lease ;  and  by  the  consent  of  the  parties,  and  by  order 
of  His  Honor  Mr.  Justice  Windeyer,  dated  the  12th  day  of  March,  1881,  accord- 
ing to  the  Common  Law  Procedure  Act  of  1863,  this  case  has  been  stated  for  the 
opinion  of  the  Court  without  any  pleadings. 

*  Reported  by  Mr.  H.  F.  Barton,  Barrister-ftt-Law. 
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1881.  2.  By  the  lease  before  referred  to,  a  copy  whereof  is  annexed  to  thia  Special 

Case,  and  may  be  read  and  referred  to  as  if  inserted  therein,  and  forming  part 

Byrnes      thereof,  the  said  James  Byrnes  and  William  Byrnes  (the  lessees)  for  themselves, 

.,       ^* their  heirs,  executors,  administrators,  and  assigns,  did  thereby  covenant,  promise 

*  and  agree  to  and  with  the  said  Edward  Macarthur  (the  lessor),  his  heirs  and 
assigns  inter  alia,  in  the  manner  following,  that  is  to  say — "  And  also  that  they  the 
said  James  Byrnes  and  William  Byrnes,  their  executors,  administrators,  and 
assigns  shall  and  will  at  the  end  or  expiration  of  the  term  hereby  granted 
peaceably  and  quietly  leave,  surrender,  and  yield  up  the  same  [t.^.,  premises]  and 
every  part  thereof  unto  the  said  Edward  Macarthur,  his  heirs  or  assigns,  together 
with  all  erections,  buildings  and  improvements  then  in  or  upon  the  said  messuages, 
tenements,  land  and  premises,  or  any  part  thereof,  subject  to  the  covenant  herein- 
after contained  for  payment  by  the  said  Edward  Macarthur,  his  heirs,  executors, 
administrators,  or  assigns  for  the  said  erections  and  fixtures.'* 

3.  By  the  said  indenture  of  lease,  the  said  Edward  Macarthur  did  thereby  for 
himself,  his  executors,  administrators,  and  assigns  covenant,  promise  and 
agree  to,  and  with  the  said  James  Byrnes  and  William  Byrnes,  their 
executors,  administrators  and  assigns  (inter  alia)  in  manner  following, 
that  is  to  say — '*  That  upon  the  determination  of  the  said  lease  at  the  time  and  in 
the  manner  aforesaid  he  the  said  Edward  Macarthur,  his  heirs,  executors,  admin- 
istrators or  assigns  shall  and  will  purchase  all  and  every  the  said  buildings, 
erections,  and  fixtures  which  shall  or  may  be  erected  or  be  on  the 
said  land  or  hereditaments  at  the  expiration  of  the  said  term  of  forty  years,  and 
the  price  or  consideration  to  be  paid  for  the  same  shall  be  ascertained  and  fixed 
by  two  disinterested  persons  to  be  chosen  in  the  manner  therein  provided." 

4.  The  said  lease  also  contains  a  provision  for  appointing  a  third  referee  in  case 
the  two  referees  should  differ  in  opinion  as  to  the  value  of  the  said  buildings, 
erections,  and  fixtures. 

6.  The  said  lease  was  for  the  term  of  forty  years,  from  the  Ist  day  of  July,  one 
thousand  eight  hundred  and  forty,  and  comprised  nearly  two  acres  of  land  then 
vacant,  lying  between  the  Parramatta  Biver  and  Qeorge-street,  at  the  Queen's 
Wharf,  Parramatta. 

6.  By  various  acts  and  operations  in  law  the  Plaintiffs  have  become  the  assigns 
and  sequels  in  title  of  the  lessees,  and  the  Defendants  have  also  become  the 
assigns  and  sequels  in  the  title  of  the  lessor. 

7.  At  the  time  of  the  granting  of  the  lease  the  lessor  owned  vacant  land  to  a 
considerable  extent,  adjoining  the  demised  premises,  which  has  since  remained  un- 
occupied, or  has  only  been  used  for  grazing  purposes. 

8.  Shortly  after  the  granting  of  the  lease,  the  original  lessees  erected  upon  the 
premises  a  flour  mill,  with  certain  machinery  in  connection  therewith,  and  for  the 
purpose  o£  obtaining  water  for  the  use  of  such  null  they  constructed,  with  the  consent 
and  license  of  the  lessor,  a  dam  outside  the  demised  premises  on  other  property 
belonging  to  the  lessor,  and  conducted  pipes  therefrom  to  the  flour  null.  Such 
dam  has  ever  since  been  used,  and  the  water  supply  therefrom  has  become  prac- 
tically essential  to  the  lessees  in  the  course  of  the  various  businesses  carried  on  by 
them  and  their  sequels  in  title  upon  the  demised  premises  in  the  manner  in  which 
the  same  has  been  carried  on. 

9.  After  the  original  lessees  had  for  some  time  carried  on  the  business  of  millen, 
they  started  a  tweed  factory  upon  the  demised  premises,  and  in  connection  there- 
with added  further  machinery  and  erected  further  buildings.  From  time  to  time 
they  afterwards,  with  the  advancement  of  their  trade  and  manufacture,  removed 
the  antiquated,  worn  out,  and  inefficient  machinery  and  substituted  fresh 
machineiy. 
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10.  SubBiiquently,  the  present  Plaintiffs,  as  the  assigns  and  sequels  in  title  of         1881. 

the  oxiginal  lessees,  removed  the  machinery  of  the  flour  mill  and  substituted 

machinery  for  the  manufacture  of  tweeds,  and  carried  on  such  manufacture  on  a      Byrnes 
much  larger  scale,  and  added  a  large  quantity  of  new  machinery  and  appliances  _      ^' 
belonginsr  thereto,  and  from  time  to  time  substituted  and  renewed  the  same  until 

the  expiration  of  the  original  term. 

11.  The  term  granted  by  the  said  lease  expired  on  the  1st  day  of  July,  one 
thousand  eight  hundred  and  eighty,  and  within  three'  calendar  months  thereafter 
the  Plaintiffs  and  Defendants  respectively  proceeded  to  choose  two  disinterested 
persons  to  act  as  their  respective  valuators  in  and  about  the  premises ;  such 
valuators,  previous  to  entering  on  the  business  of  the  valuation,  nominated  and 
appointed  a  third  referee  in  case  they  should  differ  in  opinion  as  to  the  value  of 
the  said  buildings,  erections,  and  fixtures. 

12.  On  proceeding  to  make  their  valuation  in  accordance  with  the  said  lease,  a 
question  of  law  arose  as  to  the  construction  to  be  placed  upon  the  said  lease,  and 
particularly  the  portions  of  it  already  set  out  verbatim  in  this  case,  the  Defendants 
contending  that  by  the  construction  of  the  lease  they  had  only  to  purchase  and 
pay  for  such  of  the  buildings,  erections,  fixtures,  and  improvements  upon  the 
said  demised  premises  as  would,  under  the  usual  form  of  covenant  for  quiet  and 
peaceable  delivery  of  possession  at  the  determination  of  the  term,  have  belonged 
to  and  would  have  been  claimable  by  the  landlords  or  lessor,  and  in  respect  of  the 
removal  of  which  the  tenant  or  lessee  would  have  been  punishable  for  waste. 

13.  The  Plaintiffs  on  the  other  hand  contended  that  by  the  true  construction  of 
the  lease  the  lessor  had  to  take  over  and  pay  for  all  fixtures  upon  and  belonging 
to  the  premises,  whether  erected  for  the  purposes  of  trade  or  not,  and  also  all 
mnchinery,  appliances,  and  articles  necessarily  used  in  connection  therewith  in  the 
course  of  trade  or  manufacture  carried  on  by  the  Plaintiffis  upon  the  demised 
premises. 

14.  The  PlaintifiiB  also  contelided  that  the  dam  and  piping  connecting  the  same 
with  the  mill  should  be  included  in  the  valuation  although  not  erected  upon  the 
demised  premises,  on  the  ground  that  the  same  had  been  constructed  and  laid 
under  the  circumstances  above  set  out,  and  that  the  water  supply  therefrom  had 
become  practically  essential  to  the  use  and  enjoyment  of  the  other  machinery, 
appliances  and  effects  erected  and  used  on  the  demised  premises. 

15.  It  was  thereupon  agreed  between  the  Plaintiffs  and  the  Defendants  that  the 
valuators  should  proceed  to  value  such  of  the  buildings,  erections,  and  improve- 
ments ux>on  the  demised  premises  as  were  not  disputed,  and  that  a  separate  award 
should  be  made  in  respect  to  such  undisputed  fixcures,  and  that  the  value  thereof 
should  be  paid  to  the  Plaintiffs.  This  part  of  the  arrangement  has  been  duly 
complied  with  on  both  sides. 

16.  It  was  further  agreed  that  in  addition  to  the  value  of  the  undisputed 
fixtures  the  referees  should  make  a  separate  valuation  in  respect  of  articles  con- 
cerning which  the  disputes  arose,  classifying  the  disputed  articles  under  the  par- 
ticular denominations  in  which  they  considered  it  proper  to  place  them,  and  with 
separate  valuation  as  to  the  articles  of  each  classification. 

17.  It  was  further  agreed  that  the  matter  in  dispute  should  form  the  subject  of 
this  special  case  for  the  opinion  of  this  Honorable  Court  vrith  the  right  of  appeal 
to  the  Privy  Council  in  case  either  party  should  feel  dissatisfied  with  the  decision 
of  the  Court  thereon. 

18.  It  was  further  agreed  that  all  questions  of  costs  should  be  decided  by  the 
Court  touching  this  special  caae,  and  that  the  Court  should  be  at  liberty  either  to 
divide  the  costs  or  to  order  the  same  to  be  wholly   Oi    partially   borne  by  either 
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1881.        party,  and  it  has  been  further  agreed  that  the  Court  shall  have  power  to  refer 

-— back  the  matter  to  the  yaloators  and  their  referee  in  case  the  Court  shall  see 

Btritbs      fit. 
»       ^*  19.  The  disputed  articles,  respecting  which  the  opinion  of  the  Court  is  iuToked, 

in  pursuance  of  the  agreement  between  the  parties,  haye  been  classified  under  the 
following  denominations,  yiz : — 

(A)  Engines,  boilers,  coppers,  and  other  fixed  machinery,  erected  by  the 
tenants  for  the  purposes  of  their  trade  or  business  upon  the  demised 
premises,  being  partly  built  in  with  brickwork,  resting  on  the  earth  and 

partly  built  in  and  fastened  with  screw  bolts  to  the  masonry  foundations, 
or  to  the  floor,  or  to  the  walls  and  timbers  of  the  building. 

(B)  Hydraulic  presses,  washers,  fullers,  billies,  and  other  machinery  of  a  like 
kind  partly  built  into  and  partly  sunk  in  the  earth  below  the  floor  and 
&stened  to  the  floor  with  screws ;  suoh  articles,  machinery,  and  appliances 
having  been  erected  by  the  tenants  for  the  purposes  of  their  trade  or 
manufacture  and  used  by  them  in  connection  therewith. 

(C)  Machinery  of  various  kinds  resting  on  the  floor  or  earth,  but  attached  by 
means  of  screw  connections  or  screw  bolts  to  articles  in  classifications  A  and 
B  erected  and  used  for  the  purposes  aforesaid. 

(D)  Articles  unattached  and  resting  on  the  floor,  consisting  of  lathes,  boring 
machines,  carding  machines,  carding  engines,  emery  grinders,  winding 
machines,  twist  mills,  vats,  tanks,  gigs,  and  iron  pipes,  and  the  like,  such 
articles  being  partly  unconnected  and  partly  connected  with  the  articles 
and  machinery  specified  in  the  preceding  classifications  by  means  of  leather 
belting,  all  such  articles  havmg  been  used  in  the  ordinary  manufacture  of 
tweeds,  and  being  necessary  for  the  purposes  of  such  manufacture,  and  for 
the  use  and  enjoyment  of  the  rest  of  the  machinery. 

(£)  A  water  dam  erected  on  other  land  of  the  lessor,  not  comprised  in  the 
lease,  and  piping  leading  therefrom  to  and  connecting  the  same  with  the 
mill  on  the  demised  premises,  and  forming  the  lessees'  only  source  of  aetual 
water  supply  for  the  demised  premises. 

20.  The  question  for  the  opinion  of  the  Court  is— 

Whether  under  the  true  construction  of  the  lease  the  Defendants  are 
bound  to  purchase  and  pay  for  all  or  any,  and  if  so,  which  of  the  dis- 
puted  articles  comprised  in  the  several  classifications  before  specified } 

21.  If  the  Court  shall  be  of  opinion  entirely  in  the  affirmative,  that  is  that  the 
Defendants  are  bound  to  pay  for  all  the  articles,  then  judgment  shall  be  entered 
for  the  Plaintifls  for  the  sum  of  five  thousand  seven  hundred  and  sixty  pounds. 

22.  If  the  Court  shall  be  of  opinion  entirely  in  the  negative,  then  judgment 
shall  be  entered  for  the  Defendants. 

23.  If  the  Court  shall  be  of  opinion  that  the  articles  comprised  in  certain  of  the 
said  classifications  only  should  be  paid  for  by  the  Defendants,  then  the  Court 
shall  be  at  liberty  to  remit  the  matter  to  the  referees  for  amendment,  and  judg- 
ment shall  be  entered  for  the  Plainti&  for  the  amount  of  the  amended  valuation 
accordingly. 

24.  The  Court  shall  decide  all  questions  of  costs  of  and  incidental  to  this  special 
case,  and  shall  be  at  liberty  either  to  divide  the  costs  or  to  order  the  same  to  be 
wholly  or  partially  borne  by  either  party. 

Dated  this  fourteenth  day  of  Blarch,  ▲.n.,  1881. 

(Signed)  Allbn  &  Allbn,  Piamiiffs'  Attorneys, 

NoRToir  &  Smith,  DtfendanU^  Attorney. 
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The  following  is  a  copy  of  what  is  material  in  the  lease  referred  to  :^-       1881. 


This  Indbntuu  made  Ut  Jiily»  1840,  between  Edward  Macarthur  of  the  one 
part  and  James  Byrnes  and  William  Byrnes  of   the  other  part     Witnesseth  ^ 

that  the  said  Edward  Macarthur  for  and  in  consideration  of  the  yearly  Macarthur. 
rents  covenants  and  agreements  hereinafter  reserved  and  contained  by  and 
on  the  part  and  behalf  of  the  said  James  Byrnes  and  William  Byrnes 
their  executors  administrators  and  assigns  to  be  paid  done  and  performed 
Hath  demised  leased  let  and  to  farm  let  and  by  these  presents  Doth  demise 
lease  let  and  to  farm  let  unto  the  said  James  Byrnes  and  William  Byrnes 
their  executors  administrators  and  assigns  all  that  parcel  of  land,  containing  by 
admeasurement  one  acre  three  loods  and  twenty-four  perches  more  or  less  situated 
in  the  town  of  Pairamatta  aforesaid  TogetJi^  with  tiU  ereetiona  and  buiidingi  mhieh 
at  any  iim$  hanafUr  during  the  term  htreby  granted  shall  be  erected  and  huiU  on  the  same 
piece  or  parcel  of  ground  hereby  demised  and  any  part  thereof  and  all  Taults  cellars  ways 
paths  passages  drains  waters  watercourses  easements  profits  commodities  and  appur- 
tenances whatsoever  to  the  said  hereby  demised  premises  belonging  or  in  anywise 
appertaining  To  have  and  to  hold  the  said  piece  or  parcel  of  ground  messuages  or 
tenements  erections  buildings  and  premises  hereby  demised  or  intended  so  to  be 
with  their  and  every  of  their  appurtenances  unto  the  said  James  Byrnes  and 
William  Byrnes  their  executors  administrators  and  assigns  from  the  first  day  of 
July  one  thousand  ei|ht  hundred  and  forty  for  and  during  and  unto  the  full  end 
and  term  of  forty  years  from  thence  next  ensuing  and  fully  to  be  complete  and 
ended  yielding  and  paying  therefore  yearly  and  every  year  during  the  said  term 
hereby  demised  unto  the  said  Edward  Macarthur  his  heirs  and  assigns  the 
yearly  rent  or  sum  of  one  hundred  and  ninety  pounds  And  the  said 
James  Byrnes  and  William  Byrnes  for  themselves  their  heirs  executors 
administrators  and  assigns  do  hereby  cov^iant  promise  and  agree  to  and 
with  the  said  Edward  Macarthur  his  heirs  and  assigns  by  these  presents 
in  manner  following  (that  is  to  say)  that  they  the  said  James  Byrnes  and 
William  Byrnes  their  heirs  executors  administrators  or  assigns  shall  and  will 
at  the  end  or  expiration  of  the  said  term  hereby  granted  peaceably  and 
quietly  leave  surrender  and  yield  up  the  same  and  every  part  thereof  unto 
the  said  Edward  Macarthur  his  heirs  or  assigns  together  with  all  erections 
buildings  and  improvements  then  in  or  upon  the  said  messuages  tenements 
and  and  premises  or  any  part  thereof  subject  to  the  covenant  hereinafter 
contained  for  payment  by  the  said  Edward  Macarthur  his  heirs  executors 
administrators  or  assigns  for  the  said  erections  and  fixtures  And  the  said 
Edward  Macarthur  doth  hereby  for  himself  his  executors  administrators  and 
assigns  covenant  promise  and  agree  to  and  with  the  said  James  Byrnes  and  William 
Byrnes  their  executon  administrators  and  assigns  upon  the  determination  of  the 
said  Lease  at  the  time  and  in  manner  aforesaid  he  the  said  Edward  Macarthur  his 
heirs  executors  administrators  or  assigns  shall  and  will  purchase  all  and  every  the 
said  buildings  erections  and  fixtures  which  shall  or  may  be  erected  or  be  on  the 
said  land  and  hereditaments  at  the  expiration  of  the  said  term  of  forty  years  and 
the  price  or  consideration  to  be  paid  for  the  same  shall  be  ascertained  and  fixed 
by  two  disinterested  persons  to  be  chosen  either  at  the  expiration  of  the  said 
Lease  or  within  three  calendar  months  thereafter  one  of  such  persons  being 
chosen  by  the  said  Edward  Macarthur  his  heirs  or  assigns  or  his  or  their  attorney 
or  attorneys  and  the  other  of  them  by  the  said  James  Byrnes  and  William 
Byrnes  their  executors  administrators  or  assigns  And  in  case  the  said  Edward 
Macarthur  his  heirs  or  assigns  or  his  or  their  attorney  or  attorneys  shall  neglect 
or  xefdse  to  nominate  such  referee  or  appraiser  on  his  or  their  part  within  three 
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1881.        monthB  after  the  said  term  hereby  granted  then  the  said  two  referees  or  appraisers 
shall  be  exclusively  nominated  and  chosen  by  the  said  James  Byrnes  and  William 


Macarthub. 


Kyrnjss      Byrnes  their  executors  administrators  or  assigns    And  in  case  such  two  referees 

V* shall  dijffer  in  opinion  as  to  the  value  of  the  said  buildings  erections  and  fixtures 

as  aforesaid  then  such  value  shall  be  ascertained  and  fixed  by  such  one  person  as 
the  two  first  referees  shall  for  that  purpose  previously  to  their  entering  on  the 
business  of  the  said  valuation  nominate  and  appoint. 

Barley f  Q.O.,  and  0.  B.  Stephen  for  the  Plaintiflb.     We  contend 
that   there  is  an  agreement    here  to  leave   all  fixtures,   and  to 
purchase  all  fixtures.     It  could  never  be  contended  that  the  landlord 
only  contemplated  getting   back  four  bare  walls  at  the  expiration  of 
the  term.     No  doubt  no  mention  is  made  of  any  mill  in  the  leaae^ 
but  it  is  clear  that  the  parties  contemplated  the  building  of  a  mill. 
[Martin,  C.J.     You  contend  that  what  you  cannot  take  away  you 
must  be  paid  for.]     When  we  covenanted  to  leave  fixtures  it  must 
have  been  to  leave  fixtures   that,  but  for  our  covenant,  we  could  take 
away.     We  could  not  have  removed  landlord's  fixtures  if  there  had 
been    no    covenant,    and    therefore    "fixtures "  here   must    mean 
tenants  fixtures.     Naylor  v.  Gollinge  (1),  Threser  v.  East  London 
Waterworlcs  Company  (2).  Buinerque   v.  Ramsay  (3),  Wilso7i  v. 
Whately  (4),  Martyr  v.  Bradley  (5),  Bidder  v.  Trinidad  Petro^ 
leum  Company  (6),  West  v.  Blakeway  (7).     [His  Hon.  the  Ghikp 
Justice  referred  to  the  case  of  Burt  v.  Haslett  (8).]     We  cite  these 
to  show  that   each    case   depends   upon   the  construction  of   the 
covenants  contained  in  the  lease,  and  from  the  intention  of  the  par- 
ties so  far  as  it  can  be  gathered  from  the  lease.    We  contend  that 
the  fixtures  under  the  heads  of  A,  B,  and  C,  clearly  come  within  the 
meaning  "  improvements  in  and  upon  the  said  messuage,  &c.''     As 
for  the  articles  under  the  heading  D,  it  is  doubtful  if  they  can  be 
considered  fixtures  in  any  sense,  still  if  they  are  connected  with  the 
other    machinery  by  leather  belting,  and    if  the  other  machinery 
cannot  be  used  without  them  they  ought  to  be  considered  part  and 
parcel  with  A,  B,  and  C.     As  for  the  improvements  under  the  head- 
ing E,  if  we  turn  to  paragraph  8  of  the  Special  Case,  we  see  the 
purposes  for  which  the  dam  was  constructed;  and  it  would  be  a  hard 
thing  if  the  lessor  should  get  for  nothing  a  water  course  that  has 
become  appurtenant  to  the  lease  and  must  be  looked  at  as  under 
lease,  and  if  under  lease  it  must  be  given  up  by  us  in  good  order. 

(1)  1  Saint.  19  (6)  9  Bing,  24 

(2)  2Band 0,608  (6)  17  W.  R.,  163 
(J)  2  H  &  C,  777  (7)  2  M.  &  Or.,  729 
(4)  7  Jot.  N.  S.,  908  (8)  18  G.  B.,  193. 


FOL.  no  XLm    VICT.  63 

Salomons  J  Q.O.,  and  0.  J.  Manning  for  the  Defeudants.  We  1881. 
are  both  agreed  that  but  for  the  lessee's  covenant  he  could  re-  "Z 
move  all  the  machinery  enumerated  under  A,  B,  C,  and  D.  We  v. 
contend  that  improvemefUs  must  be  taken  ejusdem  generis  with  ^'^*'^'""** 
buildings  and  erections^  and  must  mean  improvements  annexed  to 
the  freehold^  and  that  the  word  ^'fixtures*'  must  be  read  as 
improvements.  The  Plaintiffs  were  bound  to  leave  buildings,  erec- 
tions, and  improvements,  and  in  undertaking  to  pay  for  these  things 
we  undertook  to  do  more  than  we  were  bound  to  do  at  law.  If  the 
contention  of  the  Plaintiffs  were  correct,  what  is  there  to  prevent 
them  from  erecting  a  lot  of  worn-out,  useless  machinery  before  the 
expiration  of  term,  and  compelling  us  to  pay  for  it  ?  According  to 
the  Plaintiffs'  contention  the  Defendants  might  be  improved  out  of 
their  property.  The  moment  it  is  admitted  that  the  articles  here 
enumerated  are  trade  fixtures  the  Plaintiffs  are  out  of  Court,  for  our 
covenant  is  to  pay  for  buildings,  erections,  and  improvements. 
Bishop  V.  Elliott  (9),  Summers  v.  Bromielaw  (10),  Ex  parte 
Dalglish  (11),  Hellawelle  v.  Eastwood  (12)  [The  Chief  Justice 
referred  to  the  case  of  Holland  v.  Hodson  (13)],  Dean  v.  Allerly 
(14),  Duke  of  Beaufort  v.  Bates  (15),  Elxoes  v.  Mawe  (16), 
Foley  V.  Adenhroohe  (17),  Waterfall  v.  Penistones  (18). 

Sir  J.  Martin,  C.J.  The  lease  in  this  case  was  of  a  vacant  parcel 
of  land,  together  with  all  erections  and  buildings  which  at  any  time 
thereafter  during  the  term  should  be  erected  and  built  on  the  same, 
and  there  is  no  mention  made  in  the  lease  as  to  the  purposes  to 
which  the  buildings  so  erected  should  be  employed.  In  the  lease 
there  is  a  covenant  on  behalf  of  the  lessees  in  these  terms  [His 
Honor  here  read  the  covenant  first  set  out  in  paragraph  2  of  the 
Special  Case],  and  the  covenant  therein  referred  to  as  ^'  hereinafter 
contained''  is  in  these  terms  [His  Honor  here  read  the  second 
covenant  set  out  in  paragraph  3  of  the  Special  Case] .  The  term  so 
granted  having  expired,  and  the  matter  being  referred  to  arbitrators 
as  provided  by  the  terms  of  the  lease,  certain  questions  arose,  in 
respect  of  which  the  opinion  of  the  Court  is  now  required.  Five 
distinct  kinds  of  improvements  are  enumerated,  in  respect  of  which 
the  lessors  contend  that  they  are  not  liable  to  pay ;  four  out  of  the 

(9)  10  Ex.  496,  on  appeal  11  Ex.  113  (14)  3  Esp.,  11. 

(10)  34  L.  P.  (i.  B.,  130.  (15)  31  L.  J.  Gh.  481. 

(11)  8  Oh.  Ap.  1072,  at  page  1074.  (16)  2  S.  L.  Gas.  183,  at  p.  188,  7th  Ed. 

(12)  6  Ex.,  295.  (17)  13  M.  &  W.,  195. 

(13)  L.  J.  7  G.  P.  828.  (18)  6  E.  «^  B.,  876. 
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1881.       five  relate  to  <rarfe^^re«,  or  fixtures  that  it  is  conceded  on  both 
"7  sides  the  lessees  might,  in  the  absence  of  special  arrangement,  take 

V.  away.  The  fifth  consists  of  a  dam  not  erected  on  the  leased  land, 
but  upon  some  adjoining  land  belonging  to  the  lessors,  but  used  in 
connection  with  the  mill.  The  question  to  be  determined  is  whether 
the  lessors  are  bound  to  pay  for  all  or  any  of  these  fixtures,  and  it  is 
a  question  not  free  from  difficulty.  Cases  relating  to  the  law  of 
fixtures  are  exceedingly  numerous ;  there  is  no  class  of  cases  where 
there  are  so  many  decisions  which  it  is  difficult  to  reconcile,  and 
the  difficulty  is  inherent  in  the  very  nature  of  the  case.  Of  late 
Judges  have  been  endeavouring  to  decide  these  cases  on  leading 
principles,  but  the  difficulty  in  each  instance  is  to  find  the  leading 
principle.  Here,  what  we  have  to  do,  is  to  construe  the  contract  in  ac- 
cordance with  the  intention  of  the  parties.  We  are  not  dealing  with 
the  case  of  mortgagor  and  mortgagee,  or  vendor  and  vendee,  the 
general  principle  in  both  of  which  cases  is  that  all  fixtures  pass,  if 
annexed  to  the  freehold — in  the  one  case  to  the  mortgagee,  and  in  the 
other  to  the  vendee — but  that  general  principle  does  not  touch  the 
question  here.  We  must  endeavour  to  see  what  the  parties  meant, 
and  their  intention  must,  as  in  all  other  cases,  be  gathered  from  the 
contract  itself.  Do  not  the  expressions  used  in  the  first  covenant — 
namely,  "  erections,  buildings,  and  improvements,"  taken  together, 
seem  to  come  under  the  same  classification,  and  refer  to  things  that 
belong  to  the  soil  ?  "  Erections "  belong  to  the  soil,  and  so  do 
"  buildings,"  and  "  improvements,"  being  in  the  same  category, 
appear  to  me  to  mean  improvements  of  a  like  kind — ^namely,  those 
that  belong  to  the  freehold.  But  the  covenant  goes  on  to  say, 
'^  subject  to  the  covenant  hereinafter  contained  for  payment,  &c.'' 
It  appears  to  me  on  reference  to  that  covenant  that  the 
word  '^ fixtures''  therein  used  must  be  read  as  convertible  with 
the  word  ''  vmprovements "  in  the  first  covenant,  and  must 
therefore  refer  only  to  fixtures  belonging  to  the  freehold.  But 
it  has  been  said,  where  is  the  use  of  the  covenant,  if  it  be  not 
an  agreement  to  leave  fixtures  which,  but  for  the  covenant,  the  lessees 
might  remove,  since  the  law  would  have  compelled  the  lessees  to 
do  all  they  have  covenanted  to  do  f  The  same  argument  was  used 
in  the  case  of  Bishop  v.  Elliot  (9),  and  Coleridge,  J.,  in  delivering 
the  judgment  of  the  Court,  deals  with  that  argument  in  these 
words — "  It  may  be  that  by  so  constituting  the  covenant  we  reduce 
its  operation  to  that  merely  which  the  general  rule  of  law  would  have 
given    to  the  landlord  without  it;  but  this  argument  is  of  little 


VOL.  IL]  XUn   VICT.  65 

weight.  No  modem  lease  probably  will  be  found  which  does  not  1881. 
contain  coyenants  merely  to  secure  rights  subsisting  at  common  Jaw,  ~ 
bat  perhaps  more  easily  enforced  by  the  help  of  an  express  contract.^'  v. 
Well,  I  apply  these  observations  to  this  case.  It  is  not  because  the  Macaethur. 
law  would  have  compelled  these  fixtures  to  be  given  up  independently 
of  any  covenant  that  we  are  to  construe  this  covenant  differently  from 
what  we  otherwise  should  do.  I  am  the  more  inclined  to  regard  this 
as  the  proper  construction  when  I  read  the  two  covenants  together, 
for  while  there  is  a  covenant  on  the  part  of  the  lessee  to  give  up 
certain  things,  there  is  also  a  covenant  on  the  part  of  the  lessor  to  pay 
for  them,  so  that  one  covenant  seems  necessarily  to  depend  on  the  other. 
As  to  whether  or  not  the  case  would  have  been  different  if  it  appeared 
In  the  lease  that  the  property  had  been  let  for  a  specific  purpose,  it 
is  not  necessary  to  decide ;  but  my  present  opinion  is  that  it  would 
have  made  no  difference.  In  this  case,  however,  we  have  only  a  lease 
of  certain  property,  and  nothing  is  said  about  machinery.  As  to  the 
dam,  I  am  very  clear  that  the  lessee  cannot  claim  to  be  paid  for  im- 
provements, not  on  the  land  demised  at  all ;  and  I  think  it  makes  no 
difference  that  the  dam  was  made  for  the  purpose  of  working  the 
mill,  and  has  always  been  used  in  connection  therewith.  It  follows, 
from  what  I  have  said,  that  my  judgment  must  be  for  the 
Defendants. 

Sir  W.  Manning,  J.  I  have  arrived  at  the  same  general  conclusion 
as  His  Honor.  "  The  said  erections  and  fixtures"  to  my  mind,  must 
be  read  as  ''  improvements,"  and  I  think  as  improvements  of  a  cer- 
tain degree  of  permanency.  The  difficulty  is — What  fixtures  are  to  be 
considered  as  improvements  ?  What  are  improvements  f  This  must 
depend  very  much  upon  the  nature  of  the  lease.  In  a  manufacturing 
town,  like  Manchester  for  instance,  in  a  lease  of  this  kind,  improve- 
ments might  be  held  to  include  machinery.  Improvements  in  a 
manufacturing  lease  would  mean  one  thing,  and  in  a  farming  lease 
would  mean  another.  For  that  reason  I  think  it  would  have  been 
more  satisfactory  to  have  had  it  explained,  by  amending  the  case, 
what  was  the  object  the  parties  had  in  view  on  leasing  the  land.  As, 
however,  there  is  no  statement  in  the  Special  Case  of  the  kind  of 
improvements  contemplated,  we  are  left  to  infer  generally  what  is 
meant  by  improvements  in  this  lease.  I  cannot  say  in  that  general 
sense  that  any  of  the  things  enumerated  in  the  Special  Case  are  im- 
provements. From  what  took  place,  moreover,  immediately  after  the 
execation  of  the  lease,  it  would  appear  that  the  parties  contemplated 
the  building  of  a  flour  mill  and  the  erection  of  necessary  machinery 
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1881.       for  grinding  flour,  and  all  the  machinery  in  this  case  was  erected  for 

~  the  purpose  of  a  cloth  mill.     I  should  not  be  surprised  (should  this 

V.         case  go  to  the  Privy  Council)  if  an  inquiry  were  directed  to  be  made 

Macarthub.  j^g  iQ  i-t^g  nature  of  the  buildings  and  erections  contemplated  by  the 

parties,  and  judgment  given  upon    he  evidence  so  taken.     As  the 

case  is  at  present,  however,  we  have  no  such  evidence  before  us. 

WiNDBYBE,  J.     I  concur  in  thinking  that  our  judgment  should 
be  for  the  Defendants. 

Judgment  for  the  Defendants  without  costs. 

Attorney  for  the  Plaintiffs — Allen  and  Allen. 
Attorney  for  the  Defendants — Nortow  and  Smith. 


13gl,  DAVIES  V.  BARLOW. 


March  14, 16.  District  Court  Appeal— Death  oj  Sole  D^endant  does  not  Defeat  Plaintift  Appeal-' 
Partnerahip—DiiSolutioH—AMiffnment  Deed  under  6  Vic.,  No,  9. 

A  sole  Defendant  died  after  receiving  Plaintiff's  notice  of  appeal  from  a  decision 
of  a  District  Court  Judge.  The  Plaintiff  gave  notice  of  hia  intention  to  proceed  to 
the  Defendant's  attorney  and  personal  representative. 

Held,  the  Conrt  would  hear  the  appeal. 

B.,  a  dormant  partner  in  W.  &  Co.,  a  partnership  at  will,  executed  in  May  a 
deed  of  assignment  to  trustees  for  creditors,  which  was  duly  published  and 
executed  by  four-fifths  of  his  creditors  under  5  Vic,  No.  9.  On  June  30  he 
advertised  that  ninety  days  from  that  date  he  would  cease  to  be  a  partner.  On 
August  31  W.  &  Co.  signed  a  promissory  note  on  which  an  action  was  brought  by 
an  indorsee  against  B. 

Held,  that  the  execution  of  the  assignment  deed  ipso  facto  dissolved  the  part- 
nership. 

Held  aUo,  that  the  advertisement  did  not  make  B.  liable  on  the  note. 

This  was  an  appeal  by  the  Plaintiff  from  the  decision  of  District 
Court  Judge  Wilkinson.  After  notice  of  appeal  had  been  given  the 
sole  Defendant  died.  The  Plaintiff  thereupon  gave  notice  of  his 
intention  to  proceed  with  the  appeal  to  the  Defendant's  attorney  and 
personal  representative.  At  the  settlement  of  the  case  for  appeal  the 
Defendant's  attorney  took  the  objection,  which  was  reserved  by  the 
Judge  for  the  decision  of  the  Supreme  Court. 


Bablow. 
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PUcJier,  for  the  Defendant's  personal  representative,  objected  that       1881. 
the  appeal  could  not  be  heard.    The  District  Court  Act  is  silent  on     T 
the  point.    The  Rules  128  and  129  (1)  only  provide  for  the  death  of    ^  v. 
one  of  several  Plaintiffs  or  Defendants,  and  do  not  refer  to  the  death 
of  a  sole  Defendant. 

Barley,  Q.C.  {Smyth  with  him)  for  the  appellant.  In  Hemming  v. 
WilUams  (2)  the  Queen's  Bench  decided  that  the  Plaintiff  could  not 
be  deprived  of  his  remedy  by  appeal  by  the  accident  of  the  Defen- 
dant's death,  although  the  County  Court  Act  did  not  provide  for  such 
a  contingency. 

Pitcher  in  reply. 

Sib  J.  Mabtin,  C.J.  But  for  the  case  of  Sem/ming  v.  Williams 
(2)  I  do  not  think  we  could  have  said  this  appeal  was  still  kept  alive. 
I  very  much  doubt  the  correctness  of  that  decision ;  but  still,  on  its 
authority,  I  think  the  objection  taken  must  not  prevail. 

Sib  W.  Manning,  J.,  and  Windbybb,  J.,  concurred. 


The  appeal  was  then  heard  on  the  merits. 

The  plaint  declared  the  Plaintiff  to  be  indorsee  of  promissory  notes    Marck  16. 
made  on  31st  August,  1875,  by  "Wright  &  Co.,"  of  which  firm  the 
Defendant  had  been  a  member.     Barlow  was  the  sole  Defendant, 
sued  as  jointly  liable  with  the  other  members  of  that  firm. 

The  Defendant  put  in  evidence  a  deed  of  assignment  of  all  his  pro* 
perty  to  trustees  for  his  creditors  under  5  Vic,  No.  9,  ss.  83-37, 
dated  23rd  May,  1875.  The  deed  had  been  executed  and  notice 
thereof  published  according  to  the  requirements  of  the  Act,  and  had 
been  executed  by  four-fifths  in  number  and  value  of  his  creditors. 
The  Defendant  admitted  that  on  30th  June,  1875,  he  had  advertised 
that  at  the  end  of  ninety  days  he  should  retire  from  the  partnership ; 
but  he  stated  that  for  several  months  before  the  execution  of  the 
deed  he  never  interfered  with  the  business  of  the  partnership ;  that, 
except  during  the  first  six  months  of  1874,  he  never  received  any 
profit,  and  that  he  never  knew  anything  about  the  notes,  or  gave  any 
.  authority  to  sign  them.    The  partnership  was  for  no  fixed  term. 

(1)  Rule  128.    Where  one  or  more  of  several  Plaintiff  or  Defendants  shall 

several  Plaintifirs  or  Defendants  shall  die  after  judgment,  proceedings  thereon 

die  before  judgment,  the  suit  shall  not  may  be  taken  by  the  survivor  or  sur- 

abate,  if  the  cause  of  action  survive  to  vivors,  or  against  the  survivor  or  sur- 

or  against  the  surviving  parties  respec-  vivors  without  leave  of  the  Court, 

tively.  (2)  L.R.  6  C.P.  480;   40  L.J.  UP. 

Rule  129.    Where  one  or   more  of  270. 
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18S1.  The  District  Court  Judge  held  the  assignment  operated  as  a  disso- 

Davijcs      lu^ion  of  the  partnership  in  the  same  way  that  a  sequestration  in 

_   «'•         insolvency  would,  and  entered  a  verdict  for  the  Defendant. 
Baklow. 

Da/rl^ey  Q.O.  {Smyth  with  him)  for  the  appellant  PlaintiflF.     We 

admit  that  a  sequestration  under  the  Insolvent  Act  would  have  dis- 
solved the  partnership.  But  the  question  is,- does  an  assignment 
under  the  Advancement  of  Justice  Act  do  so  f  Assignment  of  a 
share  and  notice  thereof  may  dissolve  a  partnership  at  will ;  but  here 
the  Defendant  himself  treated  the  assignment  as  not  affecting  the 
partnership,  for,  months  after  it,  he  advertises  that  he  ¥rill  retire 
within  ninety  days  after  such  advertisement.  No  doubt  it  would 
form  a  ground  for  the  other  partners  to  obtain  a  dissolution ;  but  an 
assignment  alone  does  not  ipso  facto  effect  a  dissolution,  lAndUy 
on  Partnership  (3).  Heath  v.  Sansom  (4)  is  explained  by  Mr. 
Justice  Lindley  on  the  ground  that  it  was  a  sale  by  one  partner  to 
another — that  is,  that  it  was,  in  fact,  a  dissolution  by  consent.  It  is 
therefore  no  authority  that  a  transfer  to  strangers  without  the  consent 
of  the  other  partners  operates  as  a  dissolution.  If  it  were  so,  then 
there  would  be  an  easy  end  to  all  partnerships  for  a  fixed  term. 

Pitcher  for  the  Defendant.  This  is  not  a  simple  assignment  at 
common  law,  but  a  statutory  assignment  under  an  Act  which  is  to  all 
intents  and  purposes  an  Insolvency  Statute.  It  takes  from  the 
assignor  not  only  his  share  in  this  partnership,  not  only  the  assets 
mentioned  in  the  deed,  but  every  shred  of  property  he  has  in  this 
world,  and  vests  it  in  his  trustees  (5)      It  is  in  fact  an  act  of  insol- 

(3)  Vol.  I.  p.  241  3rd  Ed.  on  his  busineBS,  or  for  releasing  him 

(4)  4  B.  &  Ad.  176.  from  his  debts  without  fall  payment  of 

(5)  Section  33  of  the  Adrancement  of  the  same,  unless  such  deed  shall  have 
Justice  Act,  5  Vic,  No.  9,  enacts  that  been  executed  by  not  less  than  four- 
if  any  debtor  shall  execute  any  assign-  fifths  in  number  and  value  of  his  ere- 
ment  by  deed  to  trustees  of  aU  his  ditors ;  but  where  the  deed  is  so  exe- 
estateforthebenefitofaU  his  creditors,  cuted  such  provision  shaU  be  binding 
and  such  deed  be  executed  by  such  on  aU  the  creditors  named  in  such 
debtor  and  trustees,  and  a  majority  of  schedule,  whether  assenting  or  not. 
number  and  value  of  such  creditors,  the  Section  37  enacts  that  after  the  execu- 
person  of  such  debtor  shaU  be  free  from  tion  of  such  deed,  and  the  publication 
arrest.  Section  34  provides  that  every  of  such  notice,  aU  the  property  of  the 
such  deed  shall  be  executed  in  the  pre-  debtor  shaU  be  absolutely  vested  in  the 
sence  of  a  justice  of  the  peace,  and  a  trustees,  and  every  assignment  of  goods 
notice  of  the  same  shall  be  published  in  by  such  debtor  in  satisfaction  of  or  as 
the  Gazette  and  other  papers  within  security  for  any  antecedent  debt,  being 
fourteen  days  from  such  execution.  within  sixty  days  preceding  such  publi- 
Section  35  provides  that  uo  such  deed  cation,  shall  be  void  as  against  the 
shall  be  valid  if  containing  any  provi-  creditors,  and  the  goods  may  be  re- 
sion  enabling  the  debtor  to  retain  covered  by  the  trustees.  2  01.  Stat 
possession  of  his  property,  or  to  carry  2208. 


VOL.  n.]  XLHI    VICT.  69 

yency  under  the  fifth  section  of  our  Insolvency  Act  (6),  though  it  is       1381. 


Barlow. 


specially  protected  from  creditors  by  s.  8  of  7  Vic,  No.  19  (7).    The      j^j^yj^ 
trustees  are  not  ordinary  trustees,  but  are  subject  to  special  liabilities 
and  penalties  under  ss.  9  and  10  of  that  last  Act.     The  principles 
that  decide  a  bankruptcy  to  work  a  dissolution  should  give  the  same 
effect  to  this  assignment. 

Barley y  in  reply,  quoted  GoUyer  on  Partnership,  p.  68 :— ''  Except 
in  the  case  of  bankruptcy  or  felony,  the  law  fixes  no  absolute  period 
at  which  the  partnership  mtist  be  dissolved,  but  leaves  that  matter 
to  be  regulated  or  not  by  the  parties,  as  they  may  think  proper.  A 
partnership  at  will  is  presumed  to  endure  so  long  as  the  parties  are 
in  life^  and  of  a  capacity  to  continue  it.  A  partnership  for  a  term 
is  presumed  to  endure  for  a  term,  provided  the  parties  be  in  life,  and 
of  legal  capacity  to  continue  it.''  This  assignment  does  not  incapa- 
citate the  Defendant  from  acting  as  partner.  He  can  still  enter  into 
contracts,  or  acquire  property.  It  only  operates  as  an  assignment  at 
common  law.  [Sib  W.  Manning,  J.  It  is  a  great  deal  more  than 
that.  For  instance,  it  passes  to  the  trustees  under  certain  circum- 
stances property  he  has  parted  with  within  sixty  days  preceding  the 
publication  of  the  deed,  and  enables  four-fifths  of  his  creditors  to 
prevent  the  other  fifth  from  sueing  him.]  I  maintain  that  dissolution 
was  at  the  option  of  the  other  partners  after  the  assignment.  Oollyer, 
on  p.  74,  in  the  note  says  : — "  However,  it  seems  open  to  argument  that 
an  agreement,  that  if  any  of  the  partners  shall  become  bankrupt,  the 
partnership  shall  nevertheless  be  continued  after  the  allowance  of  his 
certificate,  would  be  held  good.''  That  shows  that,  although  bank- 
ruptcy might  work  a  dissolution,  the  partners  need  not  avail  them- 
selves of  it,  but  might  continue  as  a  firm. 

SiK  J.  Martin,  C.J.  The  question  for  our  determination  is, 
whether  an  assignment  to  trustees  for  the  benefit  of  creditors,  under 
our  Advancement  of  Justice  Act  (5),  operates  as  a  dissolution  of  any 
partnership,  of  which  the  assignor  is  a  member,  in  the  same  way  as 
an  ordinary  bankruptcy  or  insolvency  of  such  member  would  ?  I  am 
of  opinion  that  it  does. 

(6)  5  Vic  No.  17,  8.  6,  enacts  that  (7)  7  Vic,  No.  19,  8.  8,  provides  that 
anypenon  who  shall  make  a  fraudulent  no  assignment  deed  executed  in  con- 
alienation  of  his  estate  or  effects  shall  formity  with  the  provisions  of  5  Vic, 
be  deemed  thereby  to  have  committed  No.  9,  shall  be  deemed  fraudulent  or 
an  act  of  insolvency.  Section  6  enacts  void  within  meaning  of  ss.  6  and  6  of  5 
that  an  assignment  by  a  debtor  of  his  Vic,  No.  17 ;  ss.  9  and  10  subjects 
whole  property,  without  valuable  con-  trustees  of  such  deeds  to  the  same  liabi- 
sideration,  is  fravdvUad  as  against  his  lities  and  penalties  as  an  Official 
creditors.    1  OL  Stat.  1142.  Assignee  is  subject  to  in  many  respects. 

1  01.  Stat.  1172. 
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1881.  It  has  been  pressed  apon  as  in  argument  that  this  assignment  only 

"~r  affords  the  other  partners  grounds  for  a  dissolution^  and  does  not  of 

V.  itself  effect  one.  The  English  authorities  are  said  to  be  silent  on 
ARLow.  ijjjjg  point,  but  the  question  has  been  under  discussion  in  America, 
The  opinion  of  Chancellor  Kent,  upon  such  a  point  as  this,  must 
always  be  regarded  as  valuable;  indeed,  everything  said  by  that 
eminent  lawyer  is  entitled  to  respect  in  England  as  well  as  in 
Ame^ca.  Speaking  of  the  dissolution  of  partnership,  he  writes 
thus  (8) :  — "  The  dissolution  of  the  partnership  follows  neces- 
sarily under  those  statutes  of  bankruptcy  which  avoid  all  the 
acts  of  a  bankrupt  from  the  day  of  his  bankruptcy ;  and  from  the 
necessity  of  the  thing,  as  all  the  properi/y  of  the  bankrupt  is  vested 
in  his  assignees,  who  cannot  carry  on  the  trade"  These  are  expres- 
sions used  in  two  English  cases  to  which  I  will  presently  refer.  The 
Chancellor  continues : — ''A  voluntary  and  bona  fide  assignment  by  a 
partner  of  all  his  interest  in'  the  partnership  stock  has  the  same  effect, 
and  dissolves  the  partnership.  That  is  upon  the  principle  that  a  part- 
nership cannot  be  compelled  by  the  act  of  one  partner  to  receive  a 
stranger  into  an  association  which  is  founded  on  personal  confidence/' 
Later  on  he  adds : — *'  If  all  the  interest  of  a  partner  be  seized,  and  sold 
on  execution,  that  fact  will  likewise  terminate  the  partnership, 
because  all  his  share  of  the  joint  estate  is  transferred,  by  act  of  law,  to 
the  vendee  of  the  sheriff,  who  becomes  a  tenant  in  common  with  the 
solvent  partners.  I  have  not  met  with  any  adjudication  upon  the 
point  in  the  English  law,  though  it  is  frequently  assumed ;  but  it 
follows,  as  a  necessary  consequence,  from  the  sale  of  his  interest,  and 
it  is  equivalent  in  that  respect  to.  a  voluntary  assignment.^'  There  is 
also  a  note  at  the  foot  of  p.  68,  which  runs  thus : — *'  An  assignment 
of  partnership  property  for  the  benefit  of  creditors,  which  is  void  for 
want  of  conformity  with  statute  requirements,  will  not  work  a  disso- 
lution of  the  partnership  Sirmnons  v.  Curtis,  41  Maine,  878." 
That  would  imply  that,  if  the  assignment  had  been  valid,  it  would 
have  worked  a  dissolution.  It  seems  clear  to  me,  from  these  passages^  • 
that  in  Chancellor  Eenfs  opinion  an  assignment  under  a  statute  such 
as  ours  (5)  would  have  the  effect  of  dissolving  the  partnership.  It 
would  appear  that,  in  America  at  all  events,  even  an  ordinary  assign- 
ment would  have  this  effect,  but  it  is  not  necessary  to  decide  that 
now.  This  is  no  ordinary  assignment,  but  is  one  endowed  by  statute 
with  peculiar  and  special  effects. 

(8)  3  Kent  Comm.  •58,  •59  pp.  68,  69,  10th  Ed. 
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In  Fox  V.  Eanbury  (9)  Lord  Mansfield  says,  p.  448 :  —  "An       1881. 
act  of  bankruptcy  by  one  partner  is  to  many  purposes  a  dissolu- 
tion  of  the  partnership,  by  virtue  of  the  relation  in  the  statutes,  which  v. 

avoid  all  the  acts  of  a  bankrupt  from  the  day  of  his  bankruptcy ;  and    Harlow. 
from  the  necessity  of  the  thing,  all  his  property  being  vested  in  the 
assignees,  who  cannot  carry  on  a  trade.'^     These  words  are  used  by 
Chancellor  Kent  in  the  passage  I  have  already  quoted. 

That  when  a  partner's  share  in  the  assets  of  the  firm  has  been 
taken  by  the  sheriff  under  nfi.fa.  there  is,  at  once,  a  dissolution  of 
the  partnership,  cannot  be  doubted.  Sir  Page  Woodf  V.C.,  after- 
wards Lord  Chancellor  Hatherley,  treats  it  as  well  settled  in  his 
judgment  in  Aspinall  v.  The  London  and  North,  Western  Railway 
Company  (10).  The  reasoning  used  is  the  same  as  in  Fox  v* 
Hanbury  (9).  The  Vice  Chancellor  says : — "  The  partnership  ends, 
not  only  as  to  the  particular  goods  taken  in  execution,  but  it  must  end 
altogether.  The  other  partner  has  a  right  to  have  the  business  carried 
on  with  the  goods  and  effects  which  the  co-partnership  has  provided 
for  that  purpose,  and  the  only  mode  in  which  the  value  of  the  share  of 
the  goods  seized  can  be  ascertained  is  by  a  sale ;  but  the  goods  cannot 
be  carried  away  without  the  accounts  being  taken,  and  the  equities 
between  the  parties  settled;  and  the  execution  is  therefore  quite 
inconsistent  with  the  continuance  of  the  partnership.'' 

Let  us  see  what  the  principle  is,  and  apply  it  to  the  present  case. 
Adopting  the  words  of  Lord  Mansfield  and  of  Chancellor  Kent,  I 
am  of  opinion,  ''from  the  necessity  of  the  thing,''  that  this  assignment 
of  itself  effects  a  dissolution.  Here,  as  in  the  case  of  bankruptcy,  the 
Defendant's  whole  assets,  including  his  share  in  the  goods  of  the  firm, 
became  vested  in  strangers,  who  could  not  carry  on  his  trade,  or  fulfil 
his  duties  as  a  partner,  or  be  called  upon,  except  in  a  special  manner 
and  to  a  limited  extent,  to  discharge  his  proportion  of  the  partnership 
liabilities.  On  this  principle  it  is  plain  that  our  decision  should  be 
in  favour  of  the  Defendant,  and  that  this  appeal  should  be  dismissed. 

It  has  also  been  argued  that  as  the  Defendant,  by  his  advertise- 
ment of  the  dOth  June,  treated  the  partnership  as  still  existing, 
he  is  therefore  liable.  But  an  authority  was  cited  to  us  that  disposes 
of  that  argument.  In  Heath  v.  Sansom  (4)  the  Defendants,  Sansom 
and  Evans,  were  partners  in  alum  works,  who  had  agreed  that  the 
mode  of  winding-up,  and  the  time  of  dissolving  the  partnership, 
should  be  referred  to  an  arbitrator.  Sansom,  by  agreement  in  April, 
purchased  the  whole  of  the  works,  and  in  July  gave  the  note  on  which 

(9)  Cowper  445,  448.  (10)  11  Hare  325,  3  1. 
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1881.       the  Plamtiff  sued.     It  was  held  by  the  King's  Bench  that  this  sale  in 
""^r  April  had  determined  the  partnership,  although  the  arbitrator  had 

V.  not  pronounced  his  decision,  because  Evans  had  parted  with  the 
^^^^^*  whole  of  his  interest;  and  that,  consequently,  Sansom  had  no  authority 
in  July  to  bind  Evans  by  issuing  a  note  signed  in  the  name  of  the 
firm.  Mr.  Justice  LindUy  remarks  on  this  case  (3)  that  it  was  a  sale 
by  one  partner  to  another ;  but  it  nevertheless  shows  that  an  assign- 
ment of  a  share  may  per  se  efi^ect  a  dissolution,  although  the  partner 
assigning  it  was  unconscious  of  the  effect  of  what  he  was  doing.  So 
here  it  appears  Barlow,  on  the  30th  of  July,  still  thought  the  part- 
nership subsisting,  and  probably  his  partners  thought  so  to,  but  none 
the  less  it  had  been  dissolved. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  I  felt  some 
difficulty  about  the  advertisement  at  first,  but  now  it  seems  to  me  only 
to  amount  to  this — that  the  Defendant,  ignorant  of  the  legal  effect  of 
his  assignment,  took  upon  himself  to  publish  that  notice  for  his  own 
protection. 

At  the  same  time,  I  wish  to  say  I  should  greatly  doubt  whether  a 
private  assignment  of  a  share  which  might  be  made  consistently  with 
the  solvency  of  the  assignor  would  operate  as  a  dissolution.  It  is  not 
necessary  to  decide  it  now,  but  I  prefer  the  view  taken  by  Mr.  Justice 
LindUy  (3)  to  that  taken  by  Chancellor  Kent,  which  is  based  upon 
American  decisions  and  reasoning  from  the  Roman  Law.  But  an 
assignment  such  as  this  is  equivalent  to  a  sequestration  ii;  insolvency. 
It  passes  not  only  the  assets  enumerated  in  the  deed,  but  the  whole  of 
the  property  of  the  assignor  to  the  trustees.  It  further,  as  I  pointed 
out  during  the  argument,  enables  his  trustees  to  do  what  he  could  not 
do  himself — ^that  is,  amongst  other  things,  to  recover  from  his 
creditors  any  goods  he  may  have  giren  them  in  satisfaction  of  an 
antecedent  debt  within  sixty  days  before  the  publication  of  the  notice 
of  the  deed.  Nor  can  he  be  sued  for  any  debts  contracted  prior  to 
such  assignment  if  four-fifths  in  number  and  value  of  his  creditors 
have  executed  it.  A  man  so  disarmed,  and  yet  so  protected,  can  no 
longer  be  regarded  as  a  partner ;  his  legal  status  forbids  it. 

WiNDEYBB,  J.    I  concur. 


Appeal  dismissed. 


Attorney  for  Plaintiff — J".  F.  Fitzha/rdinge, 
Attorney  for  Defendant— J*.  J*  McCarthy. 
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HEATON  V.  RICHARDS.  1881. 


CofUraet^Cost  Price— Confidence  reposed  in  Defendant,  hut  at  Plaintiff's  request, 
no  consideration — OratuUous  bailee  not  liable, 

A.  asked  B.,  a  printer,  to  "publish"  a  book  for  A.,  and  offered  to  dtfray  the 
cost,  B.  assented,  reserving  power  to  have  the  proofs  examined  at  A's.  ex- 
pense by  some  person  on  B's.  behalf,  who  should  have  authority  to  suppress 
parts  of  the  book.  A.  paid  some  money  down,  and  delivered  the  manuscripts  to 
B.,  who  suppressed  some  and  lost  others  of  them.  B.  printed  part  of  the  work, 
receiving  the  cost  from  A.,  and  then  refused  to  complete.  On  A's.  suing  for 
breach  of  contract,  and  loss  of  manuscripts, 

Held,  that  as  the  confidence  in  B.  was  reposed  at  A's.  own  request  it  formed  no 
consideration. 

Meld  also,  that  the  promise  to  pay  the  cost  price  was  no  advantage  to  B.,  and  no 
consideration  to  support  the  contract. 

Held  further  that  B.,  as  a  gratuitous  bailee,  was  not  liable  for  the  loss  of  the 
manuscripts. 

This  was  an  action  against  the  (jovemment  Printer  appointed 
nominal  defendant  under  the  Claims  against  the  Colonial  Government 
Act  (1) 

The  first  count  of  the  declaration  stated  that  it  was  agreed  between 
the  Plaintiff  and  the  Government  that  for  the  consideration  therein- 
after named  the  said  Government  should  print  and  publish  for  the 
Plaintiff  5^000  copies  of  a  certain  book  called  the  Australian 
Dictionary  of  Bates  and  Men  of  the  Time,  and  that  the  said 
Government  should  bind  for  the  Plaintiff  the  said  5^000  copies  of  the 
said  book^  and  that  the  said  Government  should  cause  and  allow  the 
said  nominal  Defendant  being  the  Government  Printer  and  agent  of  the 
said  Government  in  that  behalf  to  imprint  his  name  as  such  Government 
Printer  as  aforesaid  upon  the  title  pages  of  the  said  5,000  of  the  said 
book,  and  that  the  said  Government  should  deliver  one  copy  of  the 
said  6,000  copies  of  the  said  book  when  so  printed  and  published  to 
each  of  5,000  subscribers  in  consideration  of  £250,  to  be  paid  as  de- 
posit by  the  Plaintiff  to  the  said  (jovernment  at  the  time  of  making  the 
said  agreement,  and  upon  the  fmrther  and  other  consideration  that  the 
Plaintiff  would  pay  all  expenses  incurred  by  the  said  Government  in 
so  printing  and  publishing  and  binding  the  said  book,  and  the  said 
5,000  copies  thereof,  and  in  delivering  one  copy  of  the  said  6,000 
copies  to  each  of  the  said  5,000  subscribers ;  and  the  Plaintiff  said 

(1.)  39  Vict,  No.  38,  s.  2.    1  01.  182. 


March.  7. 
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1881.       that  he  paid  the  said  j£250^  and  was  always  ready  and  willing  to  carry 
~  out  the  terms  on  his  behalf^  yet  the  Government  would  not  prints 

V.  bind,  or  deliver  the  work. 
RicHABDs.  rjj^Q  secoud  couut  Stated  that,  for  the  considerations  mentioned  in 
the  first  count,  and  to  enable  the  Government  to  print  the  said  book, 
the  Plaintiff  entrusted  certain  documents  to  the  Government,  who 
acted  in  such  a  grossly  careless,  and  negligent  manner,  that  the 
documents  were  lost. 

The  Defendant  pleaded  Non  Assumpsit  and  Non  Guilty  to  these 
counts  respectively,  besides  other  pleas. 

The  Plaintiff  applied  by  letter,  December  28,  1878,  to  the  Govern- 
ment  to  print  The  Australian  Dictionary  of  Dat^s,  which  he  had 
compiled,  *'  I  defraying  the  cost/*  The  Government  replied,  "  There 
will  be  no  objection  to  the  granting  of  your  request,  contingently 
upon  the  expense  of  publication  being  guaranteed  to  the  Govern* 

ment The  Government  reserve  to  themselves  the  right 

to  have  the  proofs  examined  at  your  expense,  so  as  to  guard  against 
the  publication  of  matters  which  they  might  think  it  desirable  to 
suppress.^'  The  Plaintiff's  answer  was,  "Glad  to  accede  to  your 
conditions." 

The  Plaintiff  paid  £250  deposit,  and  the  Government  Printer 
thereupon  began  printing  the  work.  A  Mr.  Montague  was  appointed 
by  the  Government  as  censor,  but  he  was  paid  by  the  Plaintiff;  by 
him  the  power  of  "  suppression'^  was  freely  exercised,  large  portions 
of  the  manuscript  being  omitted.  Some  of  the  rejected  papers  were 
lost  while  in  the  custody  of  the  printer.  Finally,  when  the  book  was 
printed,  the  Government,  in  obedience  to  a  resolution  of  the  Assembly, 
refused  to  print  the  Government  Printer's  name  on  the  title  page,  to 
bind  the  volumes,  or  to  sell  them  at  the  Government  Office,  and  it 
was  ultimately  "  published,^'  that  is,  bound,  advertised,  and  sold  by 
Messrs.  Robertson  &  Co.,  private  publishers,  at  the  expense  of  Plain- 
tiff. There  was  evidence  the  Government  imprint  would  cause  a  rapid 
sale  of  the  book. 

The  Government  Printer  refused  to  give  up  the  printed  unbound 
copies  until  the  Plaintiff  had  paid  (which  he  did  under  protest)  the 
following  sums  : — £63  for  the  censor's  fees ;  £265  for  alterations ; 
£300  for  setting  up  the  book,  and  other  sums,  which,  with  the  £250 
paid  on  deposit,  amounted  to  £950.  His  evidence  was  that  the 
charge  of  £265  for  alterations  was  excessive,  and  that  £20  would 
have  covered  it.  The  charges  of  Messrs.  Robertson  &  Co.  for  bind- 
ing and  selling  the  book  were  £320  down,  and  £680  more  when  the 
books  were  sold.     The  book  contained  800  pages. 
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The  Plaintiff  then  brought  this  action  against  the  Government  for       1881. 
damages  for   breach   of  contract   to    publish^   and   for  losing   the     Z 
manuscripts.     The  action  was  tried  before  the  Chief  Justice  and  a         v, 
jury  of  four  in  the  February  sittings,  1881,  when  the  Plaintiff  was  Ki<^»»s- 
nonsuited  on  the  grounds  appearing  below. 

Application  was  now  made  for  a  rule  nisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial  upon  the  following  grounds,  among  others  :  that 
the  Chief  Justice  erroneously  ruled  (1)  that  there  was  no  considera- 
tion proved  to  support  the  alleged  contract ;  (2)  that  the  whole  bene- 
fit of  the  contract  was  for  the  Plaintiff;  (3)  that  the  acceptance  of 
certain  manuscripts  by  the  Government  from  the  Plaintiff  imposed  no 
duty  to  take  proper  care  of  the  srid  manuscripts. 

Da/rley,  Q,0.  {Tarleton  with  him)  for  the  Plaintiff.  We  admit 
there  was  no  profit  to  the  Government,  but  there  was  a  detriment  to 
the  Plaintiff  sufficient  to  support  the  contract.  He  was  to  pay  the 
cost  of  printing,  and  he  entrusted  his  manuscripts  to  the  Government 
giving  them  power  to  suppress  portions  of  it.  In  Cogga  v.  Bernard 
(2)  where  a  man,  not  a  common  carrier,  had  lost  through  negligence 
goods  entrusted  to  him,  without  promise  of  reward,  he  was  held 
liable  for  the  loss.  Oould,  J.  then  says,  "  The  reason  of  the  action 
is,  ihe  particular  trust  reposed  in  the  defendant,  to  which  he  has 
concurred  by  his  assumption^  and  in  the  executing  which  he  has 
miscarried  by  neglect/'  The  Plaintiff  entrusted  the  Government  with 
his  manuscript,  and  they  lost  them.  [Sib  W.  Manning  J.  There 
was  no  evidence  of  any  promise  to  return  them,  or  of  any  custom  to 
that  effect.  Sib  J.  Mabtin  C.  J.  Nor  was  there  any  evidence  of 
neglect.]  At  all  events  he  entrusted  them  with  the  manuscripts  on 
their  undertaking  to  print  the  book,  and  that  they  have  refused  to  com- 
plete. He  would  not  have  parted  with  his  manuscript,  nor  have 
consented  to  the  suppression  of  any  part  of  it,  except  on  the  faith  of 
their  undertaking  to  publish  it  with  the  (jovernment  Printer's  imprint 
on  it. 

It  is  not  as  if  after  the  agreement  they  had  refased  to  print  at  all. 
Bat  they  took  his  money,  they  accepted  the  trust  of  his  manuscripts, 
and  when  they  had  spent  his  money,  and  mangled  his  manuscripts, 
they  returned  him,  not  the  book  they  had  promised,  but  a  mass  of 
printed  sheets  that  he  had  to  take  to  another  publisher  before  he 
could  offer  it  for  sale.  It  would  have  been  far  cheaper  for  him  to 
accept'  one  whole  contract  from  an  ordinary  publisher  than  to  have 
the  printing  done  at    cost  price — i.e.  at    Government  wages   to 

(2)  1  Sm.  Ii.C.,  188,  7th  Ed. 


76  CASES    AT    LAW.  [N.  S.  W.  E. 

1881.       Grovemment  workmen,  which  are  higher  than  in  private  establish- 
~Z  ments — and  then  to  take  the  printed  matter  to  be  bound  and  pub- 

Jj  EATON 

v.  liahed  by  Robertson  &  Co.  No  tradesman  will  complete  another's 
Richards,  ^q^^  gj^yg  ^^  higher  prices  than  if  he  had  had  the  whole  task.  And 
whether  that  be  so,  or  not,  yet  he  had  been  induced  by  their  promise 
to  alter  his  position,  to  give  to  the  world  an  expurgated,  in  his  eyes 
a  mutilated  edition  of  his  work,  and  pay  money  to  workmen  and  cen- 
sors of  their  choice,  and  surely  this  was  a  sacrifice  on  his  part,  stipu- 
lated for  by  them,  that  will  support  this  contract.  In  Whitehead  v. 
Oreetham  (8)  the  Plaintiff  gave  the  Defendant  £700  to  buy  an 
annuity  for  the  Plaintiff;  there  was  no  promise  of  reward,  yet  Best 
0.  J.  says  in  delivering  the  judgment  of  the  Exchequer  Chamber 
"Is  there  any  consideration  for  the  Defendant's  ppmisef  The 
count  states  that  the  Plaintiff  had  retained  the  Defendant  at  his 
request  to  lay  out  j£700  in  the  purchase  of  an  annuity.  That  the 
Defendant  promised  to  lay  it  out  securely,  and  that  the  Plaintiff 
delivered  him  the  mon^y  for  tnat  purpose.  The  case  of  Coggs  v. 
Bernard  decides  that  this  was  abundant  consideration ;  the  considera- 
tion in  that  case  was  the  delivery  of  brandy ;  here  it  is  the  delivery  of 
£700,  which  casts  it  on  the  Defendant  to  account  for  the  same.'' 

Again,  in  Bainbridge  v.  Firmstone  (4)  the  Defendant  asked  leave 
of  the  Plaintiff  to  weigh  two  boilers  of  the  Plaintiff  promising  to 
return  them  safe  and  whole.  The  Court  of  Queen's  Bench  held  this 
permission  a  sufficient  consideration  for  the  promise,  and  Patteson,  /., 
says,  "  The  consideration  is,  that  the  Plaintiff,  at  the  Defendant's 
request,  had  consented  to  allow  the  Defendant  to  weigh  the  boilers. 
1  suppose  the  Defendant  thought  he  had  some  benefit ;  at  any  rate, 
there  is  a  detriment  to  the  Plaintiff  from  his  parting  with  the 
possession  for  even  so  short  a  time."  In  Hart  v.  Miles  (5)  the 
Plaintiff  consented  to  the  Defendant's  retaining  two  of  the  Plain- 
tiff's bills  upon  a  promise  to  discount  them  and  apply  the  pro- 
ceeds in  a  particular  way.  This  was  held  a  sufficient  consideration 
for  such  promise.  The  judgment  of  Jiyles,  J.,  in  the  Law 
Journal  ran  thus — "The  Plaintiff  intrusts,  or  continues  to  intrust 
these  bills,  his  property,  to  the  Defendant  for  a  particular  purpose. 
That  bailment  of  itself  is  a  sufficient  consideration  for  the  Defendant's 
promise,  that,  if  he  gets  them  discounted,  he  will  pay  over  the  pro- 
ceeds. And  further,  as  my  brother  Orowder  puts  in,  the  Plaintiff,  by 
reason  of  the  Defendant  having  the  bills,  may  have  suffered  a  detri' 

(3)  2  Bing.  464.  (5)  4  G.B.N.8.  371 ;  27  L.J.C.P.  218. 

(4)  8  Ad.  &  m.  743. 
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menL    In  addition^  the  declaration  alleges  that  the  Defendant  under-       1881. 
took  the  trusty  and  actually  got  the  bills  discounted ;  and  so  there 
was  a  further  consideration  for  the  promise  that  the  Defendant  should  ,;. 

pay  the  proceeds.  Thus  a  sufficient  consideration  appears  in  at  least  Richards. 
three  ways.''  [Sib  J.  Martin^  C.J.  In  those  cases  the  trust  was  reposed 
at  the  request  of  the  Defendant.  Here  it  is  the  Plaintiff  who  asks  the 
Goremment  to  take  his  manuscript.]  It  can  make  no  difference  who 
is  the  party  to  initiate  the  negotiations^  if  a  complete  agreement  is 
oltimately  concluded.  At  all  events  Ooggs  v.  Bernard  {2)  did  not 
proceed  on  the  ground.  It  may  be  put  this  way — the  Government 
offered  to  give  up  the  ordinary  commercial  profit  on  the  printing,  if 
the  Plaintiff  would  subordinate  his  judgment  to  that  of  their  censor. 
They  representing  the  colony  thought  that  certain  paragraphs  he 
proposed  to  print  would  give  pain  to  many  of  the  inhabitants.  He 
on  the  other  hand  had  considered  those  paragraphs  would  be  bene- 
ficial and  attractive  to  the  public.  They  gave  up  immediate  profit, 
bat  he  resigned  what  he  thought  would  have  increased  his  repute  as 
an  author,  and  contributed  to  the  rapid  sale  of  his  book.  It  is  im- 
possible to  say  there  was  no  consideration  in  such  a  contract. 

The  Court  unanimously  refused  the  rule. 

SiA  J.  Martin,  C.J.  In  this  case  the  Government  were  asked  to 
print  and  publish  a  book  for  the  Plaintiff,  who  offered  to  make  good  any 
outlay.  It  was  conceded  by  the  Plaintiff's  counsel  that  there  was  no 
profitable  consideration  moving  to  the  Government ;  but  it  was  urged 
that  promising  to  pay  the  cost,  and  placing  the  manuscript  in  the 
hands  of  the  (jovernment,  was  a  detriment  to  the  Plaintiff,  and  as 
such  was  sufficient  consideration  to  support  the  contract.  I  think 
otherwise.  There  was  no  detriment  to  the  Plaintiff,  and  there  was  no 
advantage  to  the  Government,  such  as  would  support  the  contract. 
It  was  a  gratuitous  undertaking  on  the  part  of  the  (jovernment, 
entirely  for  the  benefit  of  the  Plaintiff,  and  the  Government  could  at 
any  time  when  disposed  have  declined  to  go  on  any  further  with  the 
work  without  giving  any  right  of  action  to  the  Plaintiff.  In  the  first 
of  the  cases  cited  to  us,  Whitely  v.  Oreetham  (3),  the  money  confided 
to  the  Defendant  for  the  purchase  of  an  annuity  was  lost  through  his 
misconduct.  Then  there  was  a  breach  of  duty — a  wrong  thing  done. 
The  money  was  placed  in  his  hands  in  consideration  that  he  would 
not  do  anything  wrong  with  it.  If  he  had  returned  the  money  there 
would  not  have  been  a  breach  of  duty.  In  that  case  there  manifestly 
was  an  undertaking  that  he  would  not  misplace  the  money.  In  the 
other  case,   Bainbridge  v.  Firmstone  (4)  the  Defendant,  for  some 
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1881.       purpose  of  his  own^  wished  to  get  the  Plaintiffs  boilers  into  his 

~  hands  in  order  to  weigh  them.    The  Plaintiff  did  not  wish  to  part 

p,         with  them  so  far  as  we  can  see.     The  boilers  were  not  returned,  and 

RicHABDs.   |.]jg  Plaintiff  sued  on  the  breach  of  the  implied  undertaking  to  return 

them.     Ihey  were  sent  for  the  benefit  of  the  Defendant^  and  there 

was  a  detriment  to  the  Plaintiff  in  their  being  away.    Those  cases 

were  not  like  this.      No  case  like  this  can  be  founds  or  it  would 

certainly  have  been  found  and  cited  to  us. 

As  to  the  right  to  excise  some  of  the  manuscript^  it  simply  amoimts 
to  this — we  will  not  undertake  to  print  all  you  send  to  us.  That  was 
no  benefit  to  the  Gtovemment. 

With  regard  to  the  second  count  it  says  that  for  the  same  con^ 
sideration  as  in  the  first  count  mentioned — which  we  hold  to  be  no 
consideration — the  manuscripts  were  delivered  to  the  Gk)vemment  and 
lost.  There  was  no  evidence  of  negligence^  and  as  there  was  no  con- 
sideration this  county  too^  fails.  On  these  grounds  I  think  I  was 
right  at  the  trials  and  that  a  rule  should  be  refused. 

Hargbave,  J.  I  look  upon  this  as  an  experiment  in  litigation. 
The  undertaking  by  the  Government  was  quite  gratuitous,  and  I 
therefore  entirely  concur  with  the  Chief  Justice  in  refusing  the 
rule. 

Sib  W.  Manning^  J.  I  am  of  the  same  opinion.  The  whole  pro- 
mise was  gratuitous.  The  Government  were  to  print  and  bind  at 
the  actual  cost,  and  for  publishing,  that  is,  for  offering  the  book  for 
sale,  they  were  to  make  no  charge  at  all.  There  being  no  considera- 
tion the  Plaintiff  cannot  sue.  The  cases  cited  to  us  are  very  different  to 
this.  In  each  of  those  the  bailment  or  trust  has  been  at  the  Defendant's 
request,  who  desired,  for  some  undisclosed  purpose  of  his  own,  to  be 
intrusted  with  the  commission.  Here  it  is  the  Plaintiff  who  from 
the  first  begs  of  the  Government  to  print  such  portions  of  his  work 
as  they  shall  think  are  proper  to  print. 

As  to  the  non-return  of  the  manuscripts  I  have  already  intimated 
that  I  can  see  no  promise  to  return  them,  nor  evidence  of  any  custom 
to  return  them  under  such  circumstances. 


Rule  refused. 


Attorneys  for  Plaintiff:  Slattery  8f  Hey  don. 
Attorney  for  Defendant :  The  Crown  Solicitor. 
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PICKHILLS  V.  MATTHEWS.  igSl. 


Contract  for  sale  of  real  utate—No  tUUr—Damagei,  June  13. 

M.,  knowing  he  had  a  serionaly  defective  title,  contracted  to  sell  land  to  P., 
who  was  ignorant  of  the  defect.  P.  took  possession,  and  fenced  at  a  cost  of  £30. 
M.  failing  to  complete,  P.  hroaght  an  action  for  breach  of  contract,  and  recovered 
the  cost  of  the  fencing. 

Held  by  Martin,  C.J.,  and  Windeyer,  J.  (Manning,  J.,  dissenting),  that  a  role 
iitfj  should  be  granted  to  reduce  the  damages  by  the  cost  of  fencing. 

Query — Whether,  if  the  fencing  had  been  in  the  contemplation  of  both  parties 
when  the  contract  was  made,  the  Plaintiff  could  have  recovered  these  damages  in 
a  special  action. 

Declaration  :  That  Defendant  agreed  to  sell  a  plot  of  land  to 
the  Plaintiff  for  £260,  and  to  execute  a  conveyance  and  deduce  a 
good  title.  Averment  that  the  Defendant  refused  to  carry  out 
such  agreement,  whereby  the  Plaintiff  lost  the  profits  of  the  purchase, 
the  use  of  the  purchase  money,  his  expenses,  and  moneys  expended 
by  him  on  the  land  for  fencing  and  other  improvements. 

Pleas  :  Non  assumpsit,  and  others.     Issue. 

The  Defendant  was  the  owner  of  a  plot  of  land  at  Bourke.  He 
had  exclusive  possession  of  it  for  17  years,  having  purchased  it  from 
one  Ransom,  to  whom  and  in  whose  name  the  Crown  grant  had 
issued.  Ransom  had  left  the  colony  for  some  time,  and  nothing  was 
accurately  known  of  his  whereabouts.  No  conveyance  from  Ransom 
to  the  Defendant  had  been  executed,  but  the  latter  was  in 
possession  of  the  land  and  the  grant.  The  jury  found,  according 
to  the  Judge's  report,  that  nothing  was  said  about  the  state  of  the 
title  before  the  contract.  Sometime  during  the  negotiations  the 
Defendant  said  the  Plaintiff  might  take  possession  at  once,  and 
advised  him  to  fence.  The  parties  met  upon  the  ground  on  9th 
October,  1878,  and  agreed  upon  the  price;  and  thereupon  the 
Plaintiff,  in  the  Defendant's  presence,  engaged  a  man  to  erect  the 
fence.  On  10th  October,  the  Defendant  sold  the  land  to  the 
Plaintiff  by  a  written  contract  which  made  no  mention  of  fencing, 
or  possession,  or  title.  The  Plaintiff  paid  a  deposit  of  jC50  and 
went,  at  once,  into  possession :  a  week  later  he  paid  a  further 
instalment  of  JCIIO,  and  expended  £30  in  fencing.  After  some 
time  the  Plaintiff,  finding  he  could  get  neither  a  title,  nor  his 
purchase  money  back  from  the  Defendant,  brought  this  action.    The 
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1881.  trial  took  place  in  Sydney,  on  May  26,  1881,  before  Sir  William 

~  ~  Manning  and  a  jury  of  four.    Verdict  for  PlaintiflF  for  £222  168.  lid., 

v.  of  which  £30  was  for  the  fencing — £160  for  the  money  paid,  and 

Matthews,  ^gg  jg^^  ^^^  f^^  interest. 

Sir  Oeorge  Innes  {Sly  with  him),  for  the  Defendant,  now 
moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  that  no 
damages  should  have  been  given  for  the  fencing.  Even  if  a  vendor 
knew  he  had  no  title,  the  purchaser  in  this  form  of  action  cannot 
recover  damages  for  the  expenses  he  has  incurred.  Compensation 
for  the  loss  of  the  bargain,  or  special  damage  of  this  kind  can  only 
be  recovered  in  an  action  for  deceit.  The  law  is  recently  and  firmly 
settled  by  Bain  v.  Fothergill  (1),  where  the  distinction  between 
contracts  of  sale  of  realty  and  personality  is  elaborately  discussed. 
There,  too,  Hophins  v.  Orazehrooh  (2)  is  overruled  (see  also  Mayne 
on  Damages f  3rd  edition  170;  Dart  V.  8f  P.,  5th  edition,  954). 
The  only  exception  would  seem  to  be  where  the  vendor,  having  a  good 
title,  capriciously  refuses  to  convey,  En^el  v.  Fitch  (3). 

Sir  J.  Martin,  G.J.  In  this  case  it  appears  that  the  vendor  was 
not  in  a  position  to  make  out  a  good  title,  and  the  Plaintiff  was  com- 
pelled to  bring  his  action  for  the  return  of  his  deposit  money.  He 
also  sought  damages,  and  did  in  fact  recover  £30  for  certain  fencing 
he  had  put  on  the  land.  The  question  now  is — ^Was  he  entitled  to 
recover  that  £30  ?  The  contract  is  in  writing,  and  is  before  us 
There  is  no  mention  in  it  of  the  fencing,  or  as  to  taking  possession. 
The  contract  is  silent  on  those  two  points.  We  have  been  referred  to 
a  number  of  cases,  and  my  opinion  is  that  this  rule  ought  to  be 
granted.  I  think  that  the  jury  on  this  contract  could  not  give  these 
damages.  If  it  had  appeared  that  the  fencing  was  in  contemplation 
of  the  parties  before  and  when  the  contract  was  made,  and  was  an 
inducement  to  make  it,  the  case  might  have  fallen  within  the  rule  of 
Hadley  v.  Baxendale  (4) ;  but  the  statement  about  the  fencing, 
whenever  made,  does  not  appear  to  form  part  of  the  contract.  This 
leaves  the  case  within  the  principle  of  Bain  v.  Fothergill  (1).  Lord 
Chelmsford,  on  page  207,  quotes  with  approval  the  words  of  Mr. 
Justice  Blackburn  in  Sihes  v.  Wild  (5),  "  I  do  not  see  how  the  ex- 
istence of  misconduct  can  alter  the  rule  by  which  damages  for  the 
breach  of  a  contract  are  to  be  assessed ;  it  may  render  the  contract 
voidable  on  the  ground  of  Araud,  or  give  a  cause  of  action  for 
deceit,  but  surely  it  cannot  alter  the  effect  of  the  contract  itself.'^ 

(1)  L.  R.  7,  H.  L.  158.  (4)  9  Exch.  341. 

(2)  6  B.  ft  C,  31.  (5)  1  Best  &  Sm.,  594  ;   30  L.J.Q.B. 

(3)  L.  B.,  3  Q.  B.  D.  14.  325. 


Matthews. 
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And^  again^  at  the  bottom  of  the  page,  Lord  Chelmsford  says — "  If      I88I. 
a  person  enters  into  a  contract  for  the  sale  of  real  estate,  knowing  ~ 
that  he  has  no  title  to  it,  nor  any  means  of  acquiring  it,   the  pur-         v. 
chaser  cannot  recover  damages,  beyond  the  expenses  he  has  incurred, 
by  an  action  for  the  breach  of  the  contract ;  he  can  only  obtain  other 
damages  by  an  action  for  deceit/'     I  do  not  see  how  the  Plaintiff  can 
recover  in  this  action.     There  may  be  a  remedy  for  him  in  a  special 
action,  setting  forth  that  either  before  or  after  the  contract  he  had 
been  recommended  by  the  Defendant  to  put  up  the  fence,  and  that 
he  had  done  so  on  the  faith  of  the  contract.     The  rule  will  not  go  if 
the  Plaintiff  consents  to  give  up  the  <£30. 

Sir  W.  Manning,  J.  I  differ  Arom  the  majority  of  the  Court, 
and  think  the  rule  should  not  be  granted.  If  the  Plaintiff  cannot  re- 
cover here,  then  he  cannot  at  all.  It  seems  to  me  Matthews  thought 
he  had  a  good  title ;  so  an  action  for  deceit  would  not  lie.  Now 
he  wants  to  hold  the  land  and  all  the  fencing  and  improvements  put 
on  it  by  the  Plaintiff.  I  do  not  see  that  the  facts  here  are,  in  prin- 
ciple, the  same  as  those  in  the  cases  cited.  In  Hophins  v.  Qrazebrooh 
(2),  the  Defendant  thought  he  had  a  good  title  by  contract,  and  that 
he  would  get  a  conveyance  from  his  own  vendor ;  but  the  vendor  did 
not  convey,  and  on  that  ground  only  the  Defendant  was  unable  to 
complete  his  own  contract :  so  that  decision  was,  I  admit,  wrong. 
Here  Matthews  avows  that  he  knew  his  title  to  be  defective  for  want 
of  a  conveyance  from  Bansom,  and  that  he  had  in  vain  endeavoured 
to  get  such  conveyance.  He  says,  indeed,  that  he  told  the  Plaintiff, 
but  the  jury  did  not  believe  him,  but  believed  the  Plaintiff's  state- 
ment that  nothing  was  said  about  title  and  his  narrative  of  facts, 
which  obviously  implied  mutual  confidence  on  that  matter,  and  the 
only  damages  found  have  reference  to  the  fencing,  which  the 
Defendant  himself  recommended. 

WiNDBYEK,  J.  If  it  had  been  shown  that  the  fencing  was  in  the 
contemplation  of  the  parties  at  the  time  of  making  the  contract,  £ 
am  disposed  to  think  these  damages  would  be  recoverable ;  but,  as  it 
is,  I  think  the  case  is  governed  by  Bam  v.  Forthergill  (1),  and  the 
Plaintiff  cannot  recover  these  jC80. 

Lmgen,  for  the  Plaintiff,  consented  to  a  reduction  of  the  verdict 
by  j680. 

On  these  terms  rule  refused. 

Attorneys  for  Plaintiff— Jca^  and  Faithfull,  agents  for  C.  £• 
Ifevile,  of  Bourke. 

Attorneys  for  Defendant — Shorter,  Fitzgerald,  a/nd  Asher,  agents 
for  /.  T.  Beadford,  of  Bourke. 
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Ex  PARTE  RUSSELL. 


March  26       Municipamea  Act,  31   Vic,,  No.  12,  «.  10—Eleef(on  of  Aldemum'-CfUmng  PM 

a  quarter  of  an  hour  too  early — Costs. 

The  Act  directs  that  at  an  election  of  an  Alderman  the  poll  muat  be  kept  open 
till  three  o'clock.  By  mistake  the  Returning  Officer  closed  the  poll  at  a  quarter 
to  three. 

Heid  that  the  election  was  invalid.     Returning  officer  ordered  to  pay  costs. 

Quo  WARRANTO.  At  an  election  for  tbe  office  of  Alderman  for 
the  East  Ward  of  North  Willoughby,  there  were  two  candidates — ^the 
Relator  Russell,  and  the  Respondent  Johnson.  The  Respondent 
Charlish  was  the  Returning  Officer,  and,  having  made  a  mistake  in 
setting  his  watch,  he  closed  the  poll  at  a  quarter  before  three,  accord- 
ing to  Sydney  gun-time.  Thereby  certain  electors — at  least  six — 
were  preyented  recording  their  votes  for  Russell.  The  majority  for 
Johnson  were  recorded  as  fifteen,  and  he  was  declared  duly  elected. 

A  rule  nisi  had  been  granted  for  a  quo  warranto,  calling  upon 
Johnson  to  show  cause  why  he  should  not  be  ousted  from  the  office 
of  Alderman,  and  also  calling  upon  Charlish,  the  Returning  Officer, 
to  show  cause  why  he  should  not  pay  the  costs  of  the  application, 
upon  the  grounds — (1)  That  Johnson,  although  acting,  is  not  a  duly 
elected  Alderman,  inasmuch  as  the  Returning  Officer  refused  to  allow 
certain  duly  qualified  electors  to  vote  at  the  same  election  for  Russell, 
the  candidate  opposing  the  said  Johnson,  although  such  votes  were 
duly  tendered;  (2)  that  the  said  Returning  Officer  wrongfully  and 
improperly  closed  the  poll  before  three  o'clock  in  the  afternoon, 
thereby  preventing  the  electors  from  recording  their  votes  for 
Russell. 
Rogers,  for  the  Relator,  Russell,  now  moved  to  make  the  rule  absolute. 
Section  70  of  the  Municipalities  Act  (I)  provides  that  the  poll  shall 
be  open  from  eight  o'clock  in  the  morning  until  three  o'clock  in  the 
afternoon. 

Sir  Qeo,  Innes,  for  the  Respondents,  Johnson  and  Charlish,  urged 
that  the  error  was  an  honest  and  not  excessive  one. 

Sir  J.  Martin,  C.J.  I  am  of  opinion  that  the  rule  for  ousting 
the  Respondent  from  his  office  must  be  made  absolute.  The  sub- 
stantial ground  on  which  the  rule  is  asked  for  is  that  the  polling  was 

(1)  31  Vic,  No.  12.    2  01.  Stat.  1486. 
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doeed  earlier  than  three  o'clock.    I  am  satisfied  that  it  was  so  closed,       1881. 


and  that,  in  consequence  of  its  being  so  closed,  several  voters  were  pre-  ~ 
vented  from  recording  their  votes.  That  being  so,  I  have  before  me  Russell. 
two  cases.  The  first  is  the  Limerick  City  Election  (2).  The  Sherifl's 
there  had  opened  and  closed  the  poll  an  hour  earlier  and  later 
respectively  than  the  time  prescribed  by  the  law.  The  committee 
determined  such  conduct  to  be  highly  improper ;  but  as  it  had  not 
arisen  from  a  corrupt  motive,  and  had  not  affected  the  result,  the 
election  was  held  not  avoided.  This  is  in  favour  of  the  Respondents' 
contention ;  but  there  is  a  more  recent  case — the  Harwich  Election 
Case,  which  is  the  other  way.  It  is  thus  summarised  in  Wa/rren's 
Election  Loav,  at  page  219 — "The  evidence  was  very  contradictory 
as  to  the  point  of  time  at  which  the  Returning  Officer  had  closed 
the  poll.  Some  witnesses  swore  that  it  was  three  or  four  minutes 
before  the  town  clock  struck ;  others,  that  it  was  as  many   minutes 

after  it  had  struck The  committee  decided  that  the 

evidence  adduced  showed  that  the  poll  had  been  closed  before  four 
o^clock ;  that  the  proceedings  had  been  interrupted  and  obstructed  by 
violence ;  that,  in  consequence  of  such  interruption  and  obstruction 
by  open  violence,  James  Wood,  an  elector,  had  tendered  his  vote,  but 
had  been  prevented  hoxa  recording  the  same ;  that  the  Returning 
Officer  should  not  have  finally  closed  the  poll ;  and,  finally,  that  the 
election  was  void.''  These  election  cases,  of  course,  do  not  bind  us, 
nor  should  they.  It  was  notorious  that  the  committee  by  whom  they 
were  decided  were  guided  by  no  fixed  principles  of  law.  If  you 
knew  how  the  Election  Committee  was  constituted  in  any  case,  you 
could  say  what  its  decision  would  be.  The  law  in  England  has  been 
altered,  and  the  validity  of  Parliamentary  elections  is  now  deter- 
mined by  an  external  tribunal.  It  is  the  duty  of  the  Returning 
Officer  to  comply  with  the  law.  He  must  be  reasonably  accurate. 
There  must  be,  in  the  nature  of  things,  some  latitude ;  but  how  far  is 
this  latitude  to  be  extended  ?  In  my  opinion,  a  quarter  of  an  hour 
is  too  far,  and  to  close  the  poll  a  quarter  of  an  hour  too  soon  is  a 
violation  of  the  Statute. 
Sni  W.  Manning,  J.,  and  Windeyer,  J.,  concurred. 

Rule  absolute.     Costs  to  be  padd  by  Bet/uming 


Attorney  for  Relator — Brennan. 

Attorneys  for  Respondents—^Pi^^o^  and  Triekett. 

<2)  P«ny  &  Enapp,  353,  373. 
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1S81.  REGINA  V.  CHARLES  ROBERT  CREED. 


March  11.    Criminal  Law — Bigamy — Onus  of  proof  qf  pri8oner*s  knowledge  thai  first  wife  vxu 
alive — 9  Geo,  IV.,  c,  SI,  s,  2X—WiuU  is  auffieierU  proof. 

The  onni  of  proving  the  prisoner  was  cognizant  of  his  first  wife  being  alive  lies 
on  the  Crown.    What  is  sufficient  proof  iUnstrated. 
E.  y.  Packer  (1)  discussed. 
E.  y.  Chirgenoen  (2)  foDowed. 

Case  stated  for  the  consideration  of  the  Court  under  18  Vic.^  No. 
8,  by  His  Honor  Sir  W.  Manning,  J. 

The  Defendant  was  indicted  for  bigamy  at  Darlinghurst  on  17th 
February,  1881.  He  was  first  married  to  a  Miss  Jarvis,  at  Forbes,  in 
September,  1869.  He  brought  his  wife  to  Sydney ;  but  at  the  end 
of  three  weeks  she  left  him,  and  returned  to  Forbes.  Her  father  was 
a  storekeeper  at  Forbes  at  the  time.  She  had  lived  at  Forbes  ever 
since,  except  for  occasional  visits  to  Sydney.  The  Defendant  met  his 
second  wife  at  his  mother's  house  in  Sydney,  two  years  before  the 
false  marriage.  The  next  time  they  met  was  in  Fiji,  when  they  went 
through  the  ceremony  of  marriage.  There  was  no  other  evidence  of 
the  Defendant's  residence.  Before  the  ceremony  the  Defendant 
informed  the  second  wife  of  his  former  marriage  with  Miss  Jarvis, 
and  stated  to  her  that  he  had  never  heard  of  his  wife  since  she  had 
left  him,  a  few  weeks  after  his  marriage.  A  solicitor,  known  to 
Creed,  and  who  had  been  a  guest  at  the  wedding,  and  who  had  been 
in  practice  in  Forbes  ever  since,  said  he  had  frequently  seen  Mrs* 
Creed  at  Forbes. 

At  the  close  of  the  case  the  counsel  for  the  defence  submitted  there 
was  no  evidence  to  go  to  the  jury,  on  the  ground  that  it  was  for  the 
Crown  to  show  that  the  Defendant  was  not  within  the  protecting 
proviso  of  9  Geo.  lY.,  c.  81,  s.  22  (2). 

His  Honor  refused  to  withdraw  the  case  from  the  jury,  and 
directed  that  the  circumstances  disclosed  did  not  cast  upon  ihe  Crown 

(1)  a  S.C.B.  40.  time,  whose  hnsband  or  wife  shall  have 

(2)  Ij.B.  1  C.C.  E.  I ;  35  L. J.  M.C.  been  oontinaally  absent  from  snch  per- 
58.  son  for  the  space  of  seven  years,  then 

(3)  9  Geo.  IV.,  c.  31,  s.  22,  after  last   past,  and  shall   not   have   been 
enacting  bigamy  to  be  a  felony,  provides  known  by  snch  person  to  be   living 
that  nothing  in  the  Act  shaU  extend  within  that  time."    1  OL  Stat.  481. 
"to  any  person   marrying  a    second 
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such  ODas  of  proofs  and  that  it  was  competent  for  them  to  infer  from       1881. 


the  facts  that  the  Defendant  was  not  within  the  proviso.     Verdict^       xr_. 

Gnilty,     Point  reserved  was  whether  such  ruling  was  right.  v. 

Obud. 
C,  J,  Manning,  for  the  Defendant^  relied  on  B.  v.  Ourgerwen  (S)« 

That  was  a  case  purposely  reserved  to  decide  the  question,  which  had 

occasioned  difGiculties  in  the  previous  cases  of  22.  v.  Briggs  {4),  B.  v. 

Beaton  (6),  22.  v.  Mlis  (6).    The  case  in  the  Supreme  Court  of 

R.  V.  Padcer  (1)  was  very  different  to  this.     Then  the  man  had  been 

constantly  in  communication  with  the  first  wife's  family,  and  two  days 

before  the  second  ceremony,  when  asked  about  his  first  wife,  said, 

''  Oh  !  she  was  my  mistress.''    Even  then  only  one  judge,  Wise,  J., 

said  the  onus  lay  on  the  prisoner,  and  the  dictum  was  unnecessary  to 

the  decision.     Sir  A.  Stephen,  C. J.,  only  says — ''  It  seems  to  me 

doubtful  whether  the  onus  is  not  wholly  on  the  prisoner."    In  his 

charge  to  the  jury  he  had  assumed  the  onus  lay  on  the  Crown. 

Milford,  J,,  was  silent  on  the  question  of  onus. 

Pitcaim,  for  the  Crown.  No  counsel  appeared  on  either  side  in 
B.  v.  Ourgerwen  (2),  which  detracts  from  its  value.  Besides,  it  only 
shows  that  it  is  wrong  to  direct  a  jury  that  the  onus  lies  on  the 
prisoner.  There  should  be  no  special  direction;  but  the  question 
should  be  left  entirely  to  the  jury,  as  was  done  in  B.  v.  Dcune  (7). 

Sib  J.  Maktin,  C.J.  The  learned  Judge  at  the  trial  was  asked  to 
direct  the  jury  that  the  burden  of  proving  the  prisoner's  knowledge  of 
his  first  wife's  existence  lay  upon  the  Crown.  His  Honor  declined  so 
to  rule,  but  left  to  the  jury  generally  whether  upon  the  evidence  the 
prisoner  knew  his  wife  was  alive.  I  think  that  direction  was  wrong, 
upon  the  authority  of  B.  v.  Ourgerwen  (2).  No  doubt  the  law  was 
for  some  time  in  a  state  of  uncertainty,  arising  probably  from  the 
di£Sculty  of  holding  one  way  or  other  without  some  ill  consequence 
following.  On  the  one  hand,  it  seems  hard  to  find  a  man  guilty 
because  he  did  not  prove  a  negative  when  he  was  not  able  to  go  into 
the  box.  On  the  other  hand,  there  will  be  a  difficulty  in  obtaining 
convictions  if  the  burden  of  proof  lies  on  the  Crown.  In  B.  v. 
Ourgerwen  (2)  the  Court  for  Crown  Cases  Reserved  held,  that 
"Upon  a  trial  for  bigamy,  when  it  is  proved  that  the  prisoner 
and  his  first  wife  have  lived  apart  for  seven  years  preceding  the 
second  marriage,  it  is  incumbent  on  the  prosecution  to  show  that 

(4)  Dean,  ft  Bell,  C.C.  98 ;    2  Jur.  (6)  1  F.  <feF.  309. 
N.S.  1195  ;  26  L.  J.  (M.a)  7.                          (7)  1  F.  &  F.  823. 

(5)  3  F.  d  F.  819. 
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1881.       during  that  time  he  was    aware  of  her  exiBtence ;    and  in  the 
"~  absence  of   such  proof  the  prisoner  is  entitled  to  be  acquitted.*' 

V.  That  case^  no  doubt^  was  not  argued ;  there  were  no  counsel  on  either 
CasKD.  gjjg^  j^jjj  gQ  f^  j^  jg  jjQ^  satisfactory;  but  it  is  a  decision  of  the  Court 
of  Criminal  Appeal^  the  highest  Court  short  of  the  House  of  Lords  to 
which  cases  of  this  kind  can  be  referred.  Cases  were  cited  to  the 
Court  by  the  counsel,  who  had  defended  the  Prisoner,  as  cmiicua 
curi€B,aj[id  Pollock,  C.B.,  says: — [His  Honor  here  read  the  judg- 
ment.] The  ruling  in  B.  v.  Heaton  (6)  was  this,  that  when  there  is 
no  proof  given  of  the  knowledge  of  the  prisoner  of  his  wife's  existence 
the  case  for  the  prosecution  is  not  made  out.  The  same  thing  seems 
substantially  to  have  been  held  in  B.  v.  Briggs  (4).  I  cannot  under- 
stand that  case  except  on  the  assumption  that,  where  there  is  no  proof 
of  knowledge,  the  conviction  cannot  be  sustained.  That  being  so, 
there  is  no  doubt  this  conviction  cannot  stand.  What  evidence  will 
suffice  for  a  conviction  will  depend  on  the  circumstances  of  each  case. 
There  may  be  proof  given  of  the  parties  residing  near  each  other,  or  of 
the  husband's  meeting  persons  who  knew  his  wife.  The  facts  may  be 
infinitely  various.  Practically  the  Crown  has  been  in  the  habit  of 
doing  this.  I  remember  no  case  of  bigamy  in  which  no  evidence  on 
this  point  was  given  by  the  Crown.  If  this  case  had  gone  to  the  jury 
without  the  wrong  ruling  they  might  well  have  convicted  the  prisoner. 

SiB  W.  Manning,  J.  I  am  of  the  same  opinion.  At  the  trial^ 
when  the  point  was  taken,  I  said  1  was  not  satisfied  with  the  authority 
of  B.  V.  Ourgerwen  (2),  but  would  reserve  the  point  as  a  proper  one 
to  be  decided  by  the  Full  Court.  I  now  submit  to  the  ruling  of  the 
Court  of  Crown  Cases  Reserved  in  that  case,  though  far  from  satisfied 
with  the  ruling.  In  the  first  place,  the  decision  was  not  necessary  to 
quash  the  conviction ;  and  in  the  second  place,  the  case  was  not  argued 
by  counsel.  In  later  times  there  seems  to  me  to  have  been  great 
laxity  on  the  subject  of  bigamy ;  and  I  fear  our  ruling  will  go  far  to 
justify  the  popular  idea,  which  I  know  exists,  that  a  mere  absence  or 
separation  of  seven  years  will  allow  husband  or  wife  to  marry  again. 
If  bigamy  is  to  be  regarded  as  a  crime,  our  ruling  is  very  dangerous. 
A  man  has  only  to  live  apart  from  his  wife  for  seven  years.  He  may 
have  had  communication  with  her,  even  interviews ;  but,  as  neither 
he  nor  his  wife  can  be  put  in  the  box,  there  would  be  no  evidence 
against  him.  I  consider  bigamy  a  very  serious  ofience — not,  perhaps, 
in  this  case,  because  of  the  peculiar  circumstances — ^but  in  many  cases 
a  seduction,  under  false  pretences,  of  the  second  wife. 
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WiNDEYEK^  J.    I  am  of  the  same  opinion.     Whatever  difficulties  1881. 

may  exist  in  the  way  of  the  Crown  proving  the  offence  in  consequence  I  ~~ 

of  this  decision^  there  is  the  decision  in  i2.  v.  Curgerwen  (2),  a  deci-  9.  ' 

sion  of  the  Court  of  Criminal  Appeal^  and  I  think  we  are  bound  to  Oembd. 
follow  it. 

Oanvietion  quashed. 
Attorneys  for  Defendant — Allen  and  Allen. 


BEGINA  V.   HARTMAN. 


1881. 


Fersonation  qf  Ekctor^PvbUc  Notice  of  Election — Advertuement— Electoral  Act,       March  4. 
44  ViCf  No,  13,  ss,  24,  49— Jurisdiction  of  Quarter  Seseioru— 
District  Court  Act,  s.  25. 

Priaoner  was  conyicted  of  personation  in  an  election  for  N.  The  notioes 
required  by  s.  24  of  the  Electoral  Act  were  advertised  in  the  8.  M,  H.,  a  daily 
paper  drcnlating,  but  not  published,  in  the  electorate.  There  was  a  weekly  paper 
of  small  circnlation  published  within  the  electorate ;  but  no  advertisements  were 
inserted  by  the  Returning  Officer  in  this. 

Held  8.  24  was  directory  only,  and  that  it  had  been  sufficiently  complied  with. 

HM,  the  offence  is  triable  at  Quarter  Sessions. 

Special  Casb  stated  for  the  consideration  of  the  Courts  under 
18  Vic.,  No.  8. 

The  Defendant,  John  Hartman,  was  tried  before  His  Honor  District 
Court  Judge  Dowling,  at  Darlinghurst  Quarter  Sessions,  December, 
1880.  The  information  charged  that  the  Defendant  attempted  to 
personate  a  person  whose  name  was  on  the  Electoral  Boll  for  the 
electorate  of  Newtown.  It  was  proved  that  the  writ  was  dated 
November  9;  that  the  day  of  nomination  was  November  18,  and  that 
the  polling  day  was  November  22 ;  and  that  certain  polling  places 
had  been  appointed  by  the  Returning  Officer.  A  weekly  newspaper, 
called  the  Suburban  Telegraph,  was  published  every  Friday  in  the 
electorate  of  Newtown.  Mr.  Bailey,  the  Betuming  Officer,  proved 
that  he  did  not  give  public  notice  of  the  several  facts  required  by  the 
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1881.        24th  section  of  the  Electoral  Act  (1)  in  the  Suburban  Telegraph, 

I  assigning  as  a  reason  that  that  paper  had  but  a  limited  circulation, 

V.  *       and  appeared  only  once  a  week.     Mr.  Bailey,  however,   did  giye 

Hartmak.   public  notice  of  the  necessary  facts  in  many  issues  of  the   Sydney 

Morning  Herald,  which  paper  circulated  daily  in  the  electorate. 

At  the  conclusion  of  the  case  for  the  Grown,  the  Judge  was 
requested  to  withdraw  the  case  from  the  jury,  on  the  gfound  that  the 
Returning  Officer  had  omitted  to  give  public  notice  in  the  Suburban 
Telegraph.  The  Judge  declined  to  do  so,  and  ruled  that  the  24th 
section  of  the  Electoral  Act  (I)  was  directory,  and  that  by  publish- 
ing as  he  did  Mr.  Bailey  had  substantially  complied  with  the  law. 

It  was  further  objected  at  bar  that  the  Court  of  Quarter  Sessions 
not  having  express  power  by  the  Sf  atute  to  try  the  case,  and  as  sect. 
49  (1)  creating  the  oflFence  used  the  word  "  Judge,''  therefore  the 
Court  of  Quarter  Sessions  had  no  jurisdiction.  The  Judge  held 
that  he  had  jurisdiction.  The  question  before  the  Court  was — 
Whether  the  learned  Judge  had  ruled  rightly  ? 

Rogers,  for  the  Crown.     The  prisoner  was  not  represented. 

Sir  J.  Martin,  C.J.  There  is  nothing  in  either  point.  Section 
24  of  the  Electoral  Act  (1)  is  simply  directory;  and  if  it  were  not 
so,  the  Statute  has  been  substantially  complied  with  by  the  advertise- 
ments in  the  Sydney  Morning  Herald.  There  can  be  no  doubt  that 
section  26  of  the  District  Court  Act  (2)  gives  jurisdiction  to  Quarter 
Sessions  to  try  this  offence. 

Sir  W.  Manning,  J.,  and  Windbybr,  J.,  concurred. 

Conviction  sustained. 
Attorney  for  the  prosecution — Crown  Solicitor. 

(1)  44  Vic,  Nt>.  13,  8.  24 — Each  fault  of  payment  of  any  fine  bo  imposed 
Betoming  Officer  shall  .  .  .  forth-  the  Judge  shall  have  power  to  .  .  . 
with  give  public  notice  of  the  day  and  (2)  22  Vic,  No.  18,  s.  25  enacta — 
place.  .  .  .  And  public  notice,  for  That  the  Oovemor  may  appoint  the 
the  purpose  of  this  section,  shall  mean  District  Court  Judge  the  Chairman  of 
notice  in  any  newspaper  published  in  the .  Quarter  Sessions  for  his  district,  and 
Electoral  District,  to  which  such  writ  that  "such  Chairman  shall  be  the  sole 
relates,  or,  if  there  be  none  such,  then  Judge  at  the  trial  of  all  criminal  issues 
in   any  newspaper  circulating  in  such    in  such  Courts*  and  in  aU  matters  relat- 

district ing  to  any  information  filed  therein  for 

s.  49— Every  person  who  shall  .  .  .  any  felony  or  misdemeanour ;  and  all 
personate  any  other  person  for  the  pur-  such  Courts  of  General  and  Quarter 
pose  of  voting  .  .  .  shall  be  guilty  Sessions  shall  possess  jurisdiction  in 
of  a  misdemeanour ;  and  upon  convio-  respect  of  aU  crimes  and  misdemeanoun 
tion  shall  be  fined,  .  .  .  or  be  impri-  not  punishable  with  death,  anything  in 
soned  ...  at  the  discretion  of  the  any  law  or  statute  to  the  oontraiy  not- 
Judge  who  shall  try  the  case,  and  in  de-    withstanding."    1  01.  Stat.  782. 
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REGINA  9.  CHARLEY  MAHOMET.  1881. 


Crimiwd  Law^Lar<my—£hnbmlement--1  and  8  G^.  IV.,  c,  29  9.  47.— 16  Vic.,     March  4. 

No.  18,  9.  13. 

The  prifloner  was  indicted  for  larceny  of  bottles  belonging  to  his  master,  who 
had  commissioned  him  to  sell  them.  He  had  sold  them,  bnt  did  not  return  to 
his  employment  or  give  up  the  proceeds, 

Hdd,  he  conld  not  be  convicted  of  embezzling  the  proceeds. 

Gasb  stated  for  the  opinion  of  the  Court,  under  18  Vic.,  No.  8, 
by  District  Court  Judge  DowUng. 

The  prisoner  was  indicted  at  the  Sydney  Quarter  Sessions,  January 
1881,  on  a  single  count  for  larceny  of  bottles  of  condiment  belong- 
ing to  his  master.  He  was  entrusted  with  the  bottles  to  hawk  about 
the  country  for  sale,  and  was  to  return  in  a  week.  He  did  not 
return,  but  sold  the  bottles  and  appropriated  the  proceeds.  The 
Judge  ruled  he  could  not  be  convicted  of  larceny ;  but,  with  some 
hesitation,  allowed  the  case  to  go  to  the  jury,  who  found  him  guilty  of 
embezzling  the  money  arising  from  the  sale  of  the  bottles. 

The  prisoner  was  unrepresented. 

PUcaim^  for  the  Crown,  relied  on  7  &  8  Geo.  IV.,  c.  29,  s.  47 
(1),  and  16  Vic,  No.  18,  s.  18  (2). 

Sir  J.  Martin,  C.J.  The  point  is  whether,  on  an  indictment 
for  stealing  goods,  the  prisoner  can  be  found  guilty  of  embezzling 
money  arising  from  the  sale  of  those  goods  ?  It  is  clear  he  cannot. 
The  embezzlement  must  be  of  the  goods  themselves. 

Sir  W.  Manning,  J.,  and  Windeter,  J.,  concurred. 

Oanvietum  quashed. 

(1)  7  <fc  8  Geo.  IV.,  c  29,  8.  47  (2)  16  Vic,  No.  18,  a.  13,  enacts 
enacts — '*  That  if  any  clerk  or  servant  that — '*  If,  upon  the  trial  of  any  person 
.  .  .  shall  by  virtae  of  such  employ-  indicted  for  larceny,  it  shall  be  proved 
ment  receive  .  .  any  chattel,  that  he  took  the  property  in  question 
money,  ...  on  account  of  his  in  any  snch  manner  as  to  amount  in 
master,  .  .  .  and  shall  frandulently  law  to  embezzlement,"  he  may  be  con- 
embezzle  the  same,  .  .  .  every  victed  of  embezzlement.  1  01.  Stat, 
such  offender  shall  be  deemed  to  have  513. 
feloniously  stolen  the  same.  .  ."  101. 
Stat.  445. 
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Jme  10.  CHmmal  Trial^Plea  qf  atOrtfoia  acgwl—\  Vict,  c.  89,  w.  3  <&  10. 

To  an  infonnation,  nnder  section  10  of  1  Vict.  o.  89,  charging  him  with  setting 
fire  to  a  stack  of  grain  of  A.B.,  the  prisoner  pleaded  a  previouB  acquittal  on  a 
charge  under  s.  3  of  the  same  Act  of  having  set  fire  to  a  bam,  the  property  of 
A.B.,  with  intent  to  injure  the  said  A.B.  It  was  admitted  that  the  setting  fire 
in  both  cases  was  the  same  act. 

HM  that  the  evidence  did  not  support  the  plea. 

Special  case  reserved. 

The  prisoner  was  arraigned  at  the  Murrurundi  Court  of  Quarter 
Sessions  on  an  information  framed  under  section  10  of  1  Vict.  c.  89, 
(1)  adopted  by  the  Colonial  Act,  2  Vict.  No.  10,  charging  him  with 
having  unlawfully  and  maliciously  set  fire  to  a  stack  of  grain,  to  wit,  a 
stack  of  barley,  of  A.B.  To  this  information  he  pleaded  autrefois 
acquit,  setting  up  as  proof  of  the  plea  his  previous  acquittal  on  an 
information  under  section  3  (2)  of  the  same  Act,  charging  him  with  hav- 
ing feloniously,  unlawfully,  and  maliciously  set  fire  to  a  bam,  the  pro- 
perty of  A.B.,  with  intent  to  injure  the  said  A.B.  It  was  admitted 
that  the  setting  fire  in  both  cases  was  the  same  act.  The  chairman 
having  held  that  there  was  no  evidence  to  support  the  plea,  the 
prisoner  further  pleaded  "  not  guilty,*'  and  was  tried  and  convicted. 

Salomons,  Q.C.,  for  the  Prisoner.  The  setting  fire  in  both  cases 
is  the  same  act.  In  JV.  v.  Stanton  (3)  a  conviction  for  an  assault  was 
held  a  bar  to  a  subsequent  indictment  charging  an  assault  and 
wounding  with  intent  to  murder  in  respect  of  the  same  transaction. 
[WiNDBTEB,  J.  Where  a  man  is  charged  with  stealing  cattle  and 
horses  by  one  act,  cannot  he  be  tried  separarely  for  each  offence  ?  ] 
The  necessary  consequence  of  setting  fire  to  the  bam  would  be  to  set 
fire  to  the  grain.  [Windeter,  J.  If  a  man  shoots  two  men  with 
one  bullet  are  there  not  two  offences  ?  ]     If  a  house  in  a  street  is  set 

(1)  7  W.  IV.  ft  1  Vict.  c.  89,  s.  10,  house,  office,  shop,  mill,  malt-house, 
enacts  —  Whosoever  shall  unlawfully  hop-oast,  bam,  or  granary,  whether  the 
and  maliciously  set  fire  to  stack  of  same,  or  any  of  them  respectively,  shall 
com,  grain,  &c.,  .  .  shaU  be  guilty  then  be  in  possession  of  the  offender,  or 
of  felony,  &c.  in  the  possession  of  any  other  person, 

(2)  7  W.  rV.  ft  1  Vict.,  c.  89,  s.  3,  with  intent  thereby  to  injure  or  defraud 
enacts- Whosoever  .  .  shall  unlawfully  any  person  shall  be  guill^  of  felony, 
or  maliciously  set  fire  to  any  house,  1  OL  Stat.  472. 

stable,    coach-house,    outhouse,  ware-  (3)  5  Cox,  C.G.,  324. 
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on  fiiCj  and  the  fire  nms  down  the  street,  and  bums  other  houses      1881. 
belonging  to  the  same  owner,  there  is  only  one  offence ;  the  offence  is       I" 
the  act  of  setting  fire,  not  the  consequences  of  the  act,  and  a  man         v. 
cannot  be  tried  separately  for  setting  fire  to  each  house — ^he  has, 
in  fact,  only  set  fire  to  one. 

It  the  act  charged  in  the  first  information  is  felonious  and  malici- 
ous, the  allegation  of  an  intent  to  injure  is  mere  surplusage,  and  may 
be  rejected,  for  the  intent  will  be  inferred  as  a  conclusion  of  law.  It 
might  have  been  otherwise  if  the  Legislature  by  one  section  of  the 
Statute  had  declared  it  to  be  an  offence  to  bum  a  bam  with  intent  to 
injure  some  one,  and  by  another  section  had  declared  it  to  be  an 
offence  to  bum  without  any  such  intent.  [Sib  W.  Manning,  J. 
The  Legislature  has  made  a  distinction,  and  therefore  you  cannot 
say  that  the  intent  is  a  mere  inference  of  law.]  The  section  does  not 
say  that  the  intent  is  to  be  specially  proved.  It  is  like  a  trial 
for  murder,  where  the  felonious  intent  will  be  inferred.  [Sir  J. 
Martin,  C.J.  The  words  were  probably  inserted  in  order  to  prevent 
a  person  from  setting  fire  to  his  own  bam.]  But  where  it  is  not  the 
prisoner's  property  which  is  set  on  fire,  no  express  proof  of  intent 
to  injure  a  particular  person  is  needed.  [Sir  W.  Manning,  J 
There  may  be  this  reason,  that  a  bam  may  contain  the  property  ol 
others,  for  example,  a  valuable  horse,  and  the  intent  may  not  be  to 
injure  the  owner  of  the  bam  but  the  owner  of  the  horse ;  but  a  stack 
cannot  contain  any  other  person's  property.]  If  a  prisoner  were 
chai^d  with  setting  fire  to  a  church  must  malice  against  the  parson 
or  churchwardens  be  proved  ?  [Sir  J.  Martin,  C.J.  B.  v.  Vander- 
comb  (4),  is  against  you.]  Recent  cases  are  different.  22.  v.  Morris 
(6).     [WiNDBTBR,  J.    B.  V.  Douglass  (6).] 

(y  Connor  was  not  called  upon  to  support  the  conviction. 

Sir  J.  Martin,  C.J.  In  this  case  the  prisoner  was  indicted  under 
section  8  (2),  of  the  Act,  1  Vict.,  c.  89,  for  unlawfully  and  malici- 
ously setting  fire  to  a  bam,  with  intent  to  injure  a  particular  person 
named,  and  at  the  trial  he  was  acquitted.  He  was  subsequently  in- 
dicted under  section  10  (1)  of  the  same  Act  for  setting  fire  to  a  stack 
of  grain,  and  to  this  information  he  pleaded  cmtrefois  acquit,  alleging 
his  acquittal  on  the  first  charge.  The  fact  of  the  trial  of  the  prisoner, 
and  his  acquittal  on  the  first  charge  was  admitted  by  the  Crown.  It 
was  also  admitted  that  the  same  act  of  setting  fire  was  the  subject  of 

(4)   2,   Biusell  on   Crimes,   52  ;    2,  (5)  L.B.,  1  C.C.R.,  90. 

Leach,  708;  2,  East,  P.O.,  519.  (6)  4,  S.C.R.,  157. 
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1881.       each  charge,  and  caused  the  destruction  of  the  bam  and  the  stack. 

r~        On  these  admitted  facts  the  chairman  ruled  that  the  plea  was  no 
o.         answer  to  the  information. 

During  the  progress  of  the  argument  I  have  had  considerable 
doubt^  but  I  have  now  come  to  the  conclusion  that  the  Chairman's 
ruling  was  correct.  The  leading  case  is  that  of  R.  v.  Vandercomb 
(4)  where  Mr.  Justice  Buller  says,  that  the  authorities  establish  the 
principle  that,  unless  the  first  indictment  were  such  as  the  prisoner 
might  have  been  convicted  upon  it  by  proof  of  the  facts  contained  in 
the  second  indictment,  an  acquittal  on  the  first  indictment  can  be  no 
bar  to  the  second,  and  the  same  principle  is  recognised  in  a  variety 
of  cases.  The  true  test  is,  whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  sufficient  to  procure  a  con- 
viction on  the  first,  R,  v.  OlarJc  (7).  Again,  in  R.  v-  Bird  (8) 
Baron  Pa/rJce,  although  in  the  minority,  lays  down  the  same  principle ; 
and,  applying  the  principle  of  these  cases  to  the  present  one,  the  test 
is,  could  the  prisoner  have  been  found  guilty  on  the  first  information 
by  the  evidence  necessary  to  support  the  second.  It  is  plain  that  the 
proof  of  the  unlawful  burning  of  a  stack  of  grain  would  not  support 
an  information  for  the  unlawful  burning  of  a  bam ;  and,  for  the  pur- 
pose of  the  second  charge,  the  only  burning  necessary  to  be  proved 
would  be  the  burning  of  the  com.  That  being  so,  the  prisoner,  when 
tried  on  the  first  informatian  for  buming  the  bam,  could  hardly  be 
said  to  have  been  in  jeopardy  for  buming  the  com,  although  it  was 
one  and  the  same  transaction.  Although  it  seems  somewhat  harsh, 
and  contrary  to  the  humane  principles  of  our  law,  I  feel  myself 
restrained  to  hold  that  the  conviction  must  be  upheld. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  The  case  of 
R.  V.  Fogg,  the  younger  (9)  is  in  point.  The  Chief  Justice,  Sir 
Alfred  Stephen,  in  that  case,  states  the  test  to  be  whether  the  evidence 
necessary  to  support  the  second  indictment  would  have  been  sufficient 
to  procure  a  legal  conviction  on  the  first.  The  first  charge  on  which 
this  prisoner  was  tried  required  proof  of  an  intent  to  injure  some  per- 
son, who  must  be  named  in  the  information.  The  second  charge  does 
not  require  proof  of  an  intention  to  injure  any  person.  I  cannot, 
therefore,  say  that  the  two  cases  are  so  much  alike,  that  an  acquittal 
on  the  first  charge  can  be  pleaded  to  the  second. 

WiNDBTER,  J.  I  am  clearly  of  opinion  that  the  plea  is  bad.  The 
evidence  necessary  to  support  the  two  charges  is  essentially  different^ 

(7)  1  Brod  and  B.,  473.  (9)  8  aCR.  215. 

(8)  2  Deniaon  C.C.,  94. 
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and  the  plea  cannot  be  supported^  else  this  would  follow : — ^That  a  per-       1881. 
son  who  shoots  two  persons^  A.  and  B.,  with  one  bullet^  and  is  acquitted       T 
of  the  murder  of  A.^  cannot  be  convicted  of  the  murder  of  B.     The         v, 
rule  applicable  to  the  pleas  of  autrefois  acquit  was  stated  in  B.  v.    B^o^^^» 
Douglass  (6)  when  the  whole  of  the  cases  were  gone  into.     If  a  per- 
son sets  fire  to  No.  1  of  a  row  of  houses^  and  the  fire  spreads  to  the 
next  house^  it  is  clear  law  that  if  acquitted  on  a  charge  of  burning 
No.  I  he  can  be  indicted  for  burning  No.  2. 

Conviction  upheld. 

Attorneys  for  the  Prisoner^^Curtiss  ^  Barry,  agents  for  T.  M. 
Newmam,,  of  Tamworth. 


Ex  PARTE  GREEN  AND  Othsbs.  1881. 

Criminal  Lano—SeUiing  goods  by  means  of  a  contrivance  or  device — Lotteries        ^^one  17. 
Act  (16  Vie,,  No.  2,  s.  l)Si{ficiency  qf  Evidence, 

Information  for  selling  goods  by  means  of  a  oontriyance  or  deyioe  contrary  to 
the  Lotteries  Act  (16  Vic,  No.  2,  s.  1).  The  applicants  for  a  prohibition  were 
the  owners  of  a  shop  on  which  was  posted  a  placard  containing  the  following 
words : — ''  How  to  make  a  start  in  life. — Read  this,  and  try  it. — The  New  Parisian 
Hidden  Treasure  Company.    .    .   .    This  Company  is  prepared  to  sell  parcels 

containing  ladies'  fancy  goods,  &o and  all  kinds  of  fancy  goods, 

from  Paris,  containing  treasures  of  from  Is.  to  £800,  2s.  to  £600,  6s.  to  £1000 
wiU  be  included.  Parcels  for  gentlemen,  containing  Havannah  cigars,  two  for  Is., 
and  containing  Is.  to  £300 ;  five  parcels  for  28.  6d.,  containing  treasures  from 
2b.  6d.  to  £600 ;  and  ten  parcels  for  5s.,  containing  treasures  from  6s.  to  £1000." 
A  witness  gave  evidence  that  he  went  into  the  shop,  and  was  met  by  a  man  who 
handed  him  one  of  the  placards,  saying,  "  Step  inside,  and  try  your  luck."  He 
went  inside  and  asked  for  a  gentleman's  packet,  which,  on  being  opened,  was 
found  to  contain  two  dgara  and  a  shilling. 

HeUdiSlMX  there  was  evidence  sufficient  to  support  a  oonviotion  on  the  in- 
fonnation. 

Prohibition.  Motion  to  make  absolute  a  rule  nm  for  a  prohibition 
against  justices  and  Robert  Anderson,  Inspector  of  PoUoe,  in  respect 
of  a  certain  order  made  by  the  said  justices  upon  the  information  of 
the  said  Inspector,  charging  that  the  Applicants,  ''trading  under 
the  style  of  the  New  Parisian  Hidden  Treasure  Company,  on  the 
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1881.  premises  No.  648  Oeorge-street^  did  sell  to  different  persons  enclosed 
"-;  packets  of  goods^  some  of  which  contained  only  goods^  and  others 

GRBBir.  both  goods  and  money^  the  said  packets  being  sold  by  chance^  such 
sale  being  for  the  benefit  of  the  said  Applicants^  and  not  for  raising 
funds  in  aid  of  any  eleemosynary  or  charitable  institution  of  a  public 
character,  contrary  to  the  Act  for  the  Prevention  of  Lotteries''  (1), 
and  by  which  the  applicants  were  ordered  to  pay  a  fine  of  £5  each 
with  costs  of  Court;  levy  and  distress;  in  default,  one  month's 
imprisonment.  The  ground  {inter  alia)  stated  in  the  rule  nisi  was, 
that  there  was  no  evidence  that  the  goods  were  sold  or  disposed  of  by 
means  of  any  game  either  of  skill  or  chance,  or  by  lottery  or 
chance  within  the  meaning  of  the  Act,  the  said  goods  having  been 
lawfully  and  bond  fide  exposed  for  sale  and  disposed  of. 

The  material  facts  deposed  to  in  support  of  the  information  will  be 
found  in  the  arguments,  and  in  the  judgment  of  His  Honor  the 
Chief  Justice. 

Rogers,  for  the  Applicants.  There  is  no  evidence  here  that  the 
goods  were  disposed  of  by  chance,  for  each  of  the  constables  obtained 
what  he  asked  for — viz.,  two  cigars.  They  asked  for  a  gentleman's 
packet,  and  the  prospectus  handed  to  them  informed  them  that  such 
a  packet  would  contain  two  cigars.  Such  things  are  done  every  day 
by  the  vendors  of  Wolfe's  Schnapps,  and  by  other  persons.  These  are 
only  devices  by  tradesmen  to  induce  people  to  buy  their  goods; 
they  set  aside  a  portion  of  the  usual  profit  derived  from  the  sale  of 
their  goods  for  the  purpose  of  providing  prizes,  and  are  willing  to 
sell  at  smaller  profits  in  consideration  of  the  increase  of  custom 
which  they  obtain.  [Sib  James  Mabtin,  C.J.  Is  not  this  a 
device  to  sell  cigars  not  worth  the  money  given  for  them  by  offering 
a  chance  of  a  prize  of  money  ?]  There  is  no  evidence  that  the  cigars 
are  not  worth  the  money.  Again,  the  offence  with  which  the  Appli- 
cants are  charged  is  the  disposing  of  goods  by  chance ;  but  in  this 
case  the  chance  does  not  relate  to  the  goods  sold,  but  to  the  money 
prize  which  is  added  as  a  collateral  inducement.  It  is  not  as  if  the 
purchaser  were  uncertain  whether  he  would  get  a  diamond  ring  or  a 

(1)  16  Vic,  No.  2,  8.  1—'*  It  8hAU  ever  to  or  among  any  person  or  persons 

not  be  lawful  for  any  person   nnder  whomsoever  by    means  of   any  game 

any  pretence,   form,    denomination  or  either  of  skiU  or  of  chance,  or  of  any 

description  whataoever,  or  by  means  of  other  contrivance  or  device  whatBoever, 

any  device  or  contrivance  whatsoever  whereby   any   sach   goods   wares    or 

to  sell  or  dispose  of    ...    .    any  merchandise  shall  be  sold  or  disposed 

goods,  wares  or  merchandize   whatso-  of.    .    .  "    2  01.  Stat.  1838. 
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piece  of  false  jewellery,  for  in  this  case  the  constables  knew  what  they       i^i- 
were  buying.      The  Applicants  ought  to  have  been  charged  under  ~II 
another   Act  for  holding  a  lottery  with  money  prizes.  Grben. 

C.  J.  Manning,  for  the  Respondents.  The  question  here  is  whether 
the  element  of  chance  has  entered  into  the  sale  of  the  goods  by  the 
Applicants.  In  Morris  v.  Blachman  (2),  a  distribution  of  presents 
among  the  audience  at  an  entertainment  was  held  to  be  an  illegal 
lottery.  The  chance  of  a  purchaser  getting  a  large  prize  of  money 
in  his  packet  enabled  the  Applicants  to  dispose  of  goods  which  they 
otherwise  could  not  have  sold.  Besides,  the  invitation  to  "  come  in, 
and  try  your  luck/'  clearly  shows  the  nature  of  the  transaction.  The 
constable  said  that,  as  far  as  his  judgment  went,  the  cigars  were  not 
worth  a  shilling. 

Rogers,  in  reply. 

Sir  J.  Ma&tin,  G.J.  In  this  case  the  Applicants  for  a  pro- 
hibition were  owners  of  a  shop  on  which  was  posted  a  placard  in 
these  words : — "  How  to  make  a  start  in  life. — Read  this 
and  try  it. — ^The  New  Parisian  Hidden  Treasure  Company 
(limited  to  £3000),  548  George-street— Head  Office,  20  Park- 
street,  Sydney. — ^This  Company  is  prepared  to  sell  parcels  containing 
ladies'  fancy  goods,  ....  and  all  kinds  of  fancy  goods,  con- 
taining treasures  from  Is.  to  £300,  2s.  6d.  to  £600,  5s.'  to  £1000 
wiU  be  included.  Parcels  for  gentlemen  containing  Havannah 
cigars,  two  for  Is.,  and  containing  Is.  to  £300;  five  parcels  for 
2s.  6d.,  containing  treasures  from  2s.  6d.  to  £600;  and  ten  parcels 
for  58.,  containing  treasures  from  5s.  to  £1000.''  A  witness  called 
to  support  the  information,  a  constable,  swears  that  he  went  to  the 
shop.  No.  548  Greorge-street,  in  company  with  another  constable, 
and  was  met  at  the  door  by  a  man  who  handed  him  one  of  these 
placards,  saying,  "  Step  inside,  and  try  your  luck."  He  went  into 
the  shop  and  asked  for  a  gentleman's  packet — not  a  particular  packet, 
but  any  packet — and  he  was  handed  a  packet,  which,  on  being 
opened,  was  found  to  contain  two  cigars  and  a  shilling.  This  wit- 
ness swears  that  when  he  purchased  the  packet  he  did  not  know 
what  he  was  buying.  Other  persons  came  into  the  shop  and  bought 
packets ;  what  they  asked  for  was  not  cigars,  but  a  packet,  and  they 
received  packets  which,  in  some  cases,  contained  two  cigars  and  a 
shilling,  and  in  other  cases  only  two  cigars.  An  information  was 
filed  against  the  Applicants  under  the  Lotteries  Act  (16  Vic,  No.  2), 

(2)  3  H.  &  C,  912. 
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1881.       for  selling  goods  by  means  of  a  contriTance — ^in  violation  of  section 
"I  "  I  of  the  Act  (1) — and  they  were  convicted  summarily  before  justices. 

Gbbev.  An  application  is  now  made  for  a  prohibition  against  this  conviction^ 
on  the  ground  that  the  transaction  was  not  a  contravention  of  this 
enactment.  The  section  is  rather  obscure^  perhaps  from  the  difficulty 
of  defining  the  offence— perhaps  because  it  has  followed  older  Acts 
of  Parliament ;  but  the  meaning  is  clear.  It  appears  to  me  that  the 
conviction  is  right.  The  clause  of  the  Act  is  in  the  following  terms 
[His  Honor  read  the  section  (1)].  It  enacts  that  ^^it  shall  not  be 
lawful  for  any  person  by  means  of  any  device  or  contrivance  to  sell 
any  goods  ;"  and  the  Legislature  intended  to  prohibit  all  selling  by 
any  contrivance.  It  is  plain  that  the  goods  contained  in  each  packet 
were  not  worth  a  shilling ;  the  inducement  to  buy  was  the  chance 
that  the  packet  containing  the  two  cigars  might  contain  a  shilling 
or  money  of  a  greater  value.  But  for  this  element  of  chance  the 
public  might  not  go  into  the  shop ;  and  the  matter  is  made  clear  by 
the  fact  that  a  person  stood  at  the  door  inviting  persons  to  enter, 
sayingi  "Try  your  luck.*'  1  think  that  the  rule  must  be  dis- 
charged. 

Sib  W.  Manning,  J.,  and  Windbtbb,  J.,  concurred. 

Rule  discharged. 

Attorney  for  the  Applicants — William  Roberts,  junior. 
Attorney  for  the  Respondents— 7%a  Crovm  Solicitor. 
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MtmieipalUies  Act  of  1867,  m.  132,  134,  153,  157,   193,  Id^Sy-laws— Offensive    j^n^  7—10. 
Trade— Criminal  Proceeding— Defendant  as  Witness— 16  Viet.,  No.  14,  s.  2— 
Review  qf  Justices^  decision  on  question  qf  fact. 

An  information,  for  a  breach  of  the  By-laws  of  a  Municipality  by  carrying  on  an 
offenaiye  trade,  is  a  criminal  proceeding,  and  the  Defendant  cannot  be  called  as  a 
witness ;  per  Martin,  C.  J.,  and  Windeyer,  J. — Manning,  J.,  diss.  . 

The  principles  on  which  the  Coart  will  act  in  considering  a  motion  for  a  prohibi- 
tion on  the  ground  that  a  conviction  by  justices  was  against  the  weight  of  evidence 
are  the  same  as  apply  on  a  motion  for  a  new  trial  in  a  civil  action.  A  conclusion 
by  justices  on  questions  of  fact  is  to  be  looked  at  in  the  same  light  as  a  verdict  of  a 
juiy ;  and,  unless  the  Court  sees  clearly  and  unmistakeably  that  they  were  in 
error,  it  will  not  interfere,  even  though  it  may  think  that  the  preponderance  of 
testimony  is  against  that  conclusion. 

Biz  parte  Godfrey  (1)  followed. 

Statutory  Prohibition.  The  Applicant,  Thomas  Elliott^  was 
the  owner  and  manager  of  certain  works  for  boiling  down  sheep, 
situate  at  White's  Bay,  near  Sydney,  in  the  Municipality  of  Leichardt. 
The  carcases  were  packed  in  air-tight  digesters,  into  which  steam  was 
subsequently  introduced.  When  the  steaming  was  deemed  sufficient, 
cold  salt  water  was  pumped  into  the  lower  part  of  the  digesters,  and 
gradually  pushed  the  fat  to  the  top.  The  fat  was  first  taken  off,  and 
then  the  ^'soup,''  consisting  of  the  salt  water  and  the  soluble  portion 
of  the  meat,  was  then  drained  away  into  the  creek  running  into 
White's  Bay.  The  solids  left  were  then  subjected  to  severe  pressure 
and  removed. 

Under  these  circumstances  W.  Stafford,  Inspector  of  Nuisances  for 
Leichardt,  obtained  a  summons  against  Elliott  to  answer  an  informa- 
tion that  he  did,  on  the  5th  of  March,  1881,  and  previously,  "carry 
on  an  offensive  trade  in  his  establishment  on  his  premises  in  the  said 
Municipal  District,  thereby  causing  an  offensive  smell,  so  as  to  be  a 
nuisance  to  the  inhabitants  of  the  said  district,  contrary  to  the  by- 
laws/' 

The  by-laws  in  question  were  published  in  the  Gazette  of  2nd 
June,  1831,  on  page  2676.  The  portions  referred  to  during  the 
argument  are  the  following :  —  38th  By-law. — "  No  person  shall 
carry  on  any  noisome  or  offensive  trade  within  the  said  Municipal 

(I)  WOk.,  AuBt.,  Mag.  4th  Ed.,  p.  749. 
N,8.W.R.,  Vol.  n.  Uw.  G 
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1881.       District  so  as  to  injure  or  be  a  nuisance,  ^s  hereinafter  stated, 
"Z  to  the  inhabitants  thereof/'     The  material  portion  of   the  39th 

Elliott.  By-law  is  as  follows :  —  "  Any  manufacture  ...  in  the 
conducting  .  .  of  which  .  .  effluvia  .  •  shall  be 
evolved  .  .  calculated  to  injure  .  .  life,  or  the  boiling 
down  or  steaming  of  any  carcase  .  •  .  whereby  any  such  manu- 
facture .  .  .  steaming,  boiling  down  of  any  carcase  .  .  or  •  • 
vapour  .  .  whatsoever,  shall  cause  an  offensive  .smell,  or  in  any 
other  way  injure,  or  be  a  nuisance  to  the  inhabitants,  or  to  any  por- 
tion of  the  inhabitants  of  the  said  Municipal  District,  or  to  the  people 
passing  through  the  said  Municipal  District,  shall  be  considered  a 
noisome  and  offensive  trade  within  the  meaning  of  those  By-laws,  and 

the  Inspector   of  Nuisances     .     .     may  take  legal 

proceedings  for  the  abatement  of  the  same ;  and  the  party  or  parties 
offending  therein,  for  every  such  offence  as  aforesaid,  shall  be  liable  to 
any  penalty  not  exceeding  £50,  nor  less  than  £25.^' 

A  great  mass  of  evidence  was  given  on  both  sides  before  the  magis- 
trates. For  the  prosecution,  several  witnesses  swore  that  they  traced 
the  smell  to  the  Applicant's  works.  For  the  defence  doctors  and 
others  were  called,  who  said  the  Applicant's  premises  were  clean  and 
free  from  smell,  and  that  the  odour  complained  of  arose  from  the  creek 
close  by,  on  the  banks  of  which  was  a  rank  mangrove  swamp,  and 
which  was  filled  with  decaying  refuse  left  by  other  previous  boiling 
down  establishments,  or  brought  up  by  the  tide  from  the  Sydney 
abattoirs.  Mr.  Elliott  tendered  himself  as  a  witness,  but  the  justices 
refused  to  hear  him  on  the  ground  that  the  proceeding  was  of  a 
criminal  nature.  .  By  a  majority  of  two  out  of  three  the  justices 
convicted  Elliott,  and  fined  him  £25,  the  lowest  penalty  they  could 
inflict,  and  costs ;  levy  and  distress,  or  one  month's  imprisonment. 

Pitcher,  for  the  Applicant,  on  March  14,  1881,  obtained  a  rule 
nisi  for  a  writ  of  prohibition  on  the  following  grounds : — (1)  That  the 
justices  refused  to  admit  Elliott  as  witness ;  (2)  that  they  rejected 
evidence  as  to  the  state  of  the  premises  on  days  subsequent  to  5th 
of  March;  (3)  that  there  was  no  evidence  to  convict;  (4)  that 
decision  was  against  the  weight  of  evidence.  The  second  ground  was 
abandoned  on  the  argument  to  make  the  rule  absolute. 

Da/rley,  Q.G.,  and  Pitcher  in  support  of  the  rule.  It  would  be 
convenient  to  take  the  first  ground  by  itself.  (This  was  assented  to 
by  the  Court.)  This  was  not  a  criminal  proceeding,  and  therefore 
the  justices  should  have  admitted  the  Defendant  Elliott  as  a  witness. 
Of  course,  if  this  is  a  criminal  proceeding,  it  comes  within  the  excep- 
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tions  of  the  Law  of  Evidence  Amendment  Act  (2),  and  the  justices 
were  right.  We  must  look,  therefore,  at  the  Municipalities  Act  of 
1867,  under  which  these  by-laws  were  made.  Section  132  (3)  gives 
the  municipalities  power  to  abate  nuisances.  Section  153  (4)  gives 
them  power  to  make  by-laws  for  "  restraining  noisome  or  offensive 
trades,"  and  this  39th  by-law  says  what  shall  be  deemed  such.  Sec- 
tion 157  (5)  gives  powers  to  the  justices  to  enforce  the  by-laws  by 
penalties,  and  s;  193  (6)  provides  for  the  recovery  of  the  same. 
Section  194  (7)  shows  the  penalties  are  paid  into  the  funds  of  the 
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(2)  16  Vict.,  No.  14,  8.  2.  On  the 
trial  of  any  .  •  .  matter  .  .  . 
the  parties  thereto  shall  except  .  as 
hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence  .  .  . 
and  8.  3.  But  nothing  herein  contained 
ihaU  render  any  person  who,  in  any 
criminal  proceeding,  is  charged  with 
the  commission  of  anyindictable  offence, 
or  any  offence  punishable  on  summary 
conviction,  competent,  or  compellable 
to  give  evidence   .  .  .  1  OL  Stot.  948. 

(3)  31  Vict.,  No.  12,  s.  132.  The 
Cooncil  shaU  have  power,  by  them- 
selves, or  their  officers,  to  abate  and 
remove  all  nuisances  within  the  muni- 
cipality ;  and  any  two  justices  in  Petty 
Sessions,  upon  information  or  com- 
plaint made  before  them  may,  in  a 
sommary  manner,  compel  such  nuis- 
ances to  be  abated  and  removed  by  the 
owners  or  occupiers  of  the  premises, 
upon,  or  from,  or  in  respect  of  which  the 
nuisance  shaU  exist,  or  have  arisen. 
And  the  word  '*  nuisance  "  in  this  Act 
shaU  mean  and  include  the  following 
matters  :— Any  boiling  down  establish- 
ment, slanghter-house,  or  other  pre- 
mises, in  such  a  state  as  to  be  a  nuis- 
ance, or  injurious  to  health  ;  any  pool, 
ditch,  gutter,  watercourse,  privy, 
urinal,  cesspool,  drain,  or  ashpit,  so 
foul  as  to  be  a  nuisance,  or  injurious  to 
health ;  any  wmal,  or  the  carcase  of 
any  animal,  or  any  part  thereof,  in  such 
a  state,  or  so  kept,  or  left^  as  to  be  a 
nuisance^  or  injurious  to  health ;  and 
any  accamnlation,  or  deposit^  which  is 
a  nuisance,  or  injurious  to  health.  2  01. 
Stat.  1518. 


(4)  8.  153.  The  Council  of  any 
Municipality  may,  from  time  to  time, 
make  by-laws  for  the  following  matters, 
so  far  as  the  same  are  not  herein  ex- 
pressly provided  for,  and  may,  from 
time  to  time,  by  other  by-laws,  alter  or 
repeal  any  such  by-laws,   namely,  for— 

Regulating  their  own  proceedings  .  .  . 

Determining    .    .    .    rates    .     .    . 

Preventing    .     .    .    fires. 

Suppressing  nuisances,  houses  of  ill- 
fame,  and  gaming  houses. 

Restraining  noisome  and  offensive 
trades. 

2  01.  Stat.  1521. 

(5)  s.  157.  Any  by-laws,  made  under 
this  Act,  may  state  some  minimum  and 
maximum  penalty  for  any  neglect  or 
breach  thereof  respectively,  and  may 
also  fix  minimum  penalties  in  case  of 
successive  convictions  in  respect  of  the 
same  offence.  Provided  that  no  such 
maximum  penalty  shaU  exceed  £50. 
2  01.  Stat  1523. 

(6)  s.  193.  All  fines,  penalties,  and 
forfeitures  incurred  under  this  Act,  or 
under  any  by-law  made  hereunder, 
may,  unless  otherwise  provided  for,  be 
recovered  in  a  summary  way  before  any 
two  justices  in  Petty  Sessions  accordiag 
to  the  provisions  of  the  Act,  14  Vict., 
No.  43,  and  the  Acts  therein  adopted. 
2  01.  Stat.  1532. 

(7)  s.  194.  All  fines,  penalties,  and 
forfeitures,  imposed  and  recovered  as 
aforesaid,  shall  be  paid  into  the  cor- 
porate fund  of  the  Municipality. 
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1881.  municipality.  This  is  a  proceeding  to  recover  a  money  penalty.  In 
Ex  parte  Moffatt  (8),  this  Court  held  an  information  for  a  penalty  for 
Elliott,  infringing  the  Stamp  Act  was  a  civil  proceeding.  In  Att.  Oen.  v. 
Sydney  (9),  Bayley,  J.,  says  that  an  information  for  smijggling  '*  is 
not  properly  a  criminal  proceeding/'  but  a  civil  or  penal  proceeding. 
Where  an  English  Act  directed  that  a  town  clerk  should  furnish 
accounts^  and  that,  if  he  neglected  so  to  do,  two  justices  might  deter- 
mine the  matter  in  a  summary  way,  and  might  ^'commit  such 
offender  '^  to  jail  until  he  paid,  the  proceeding  was  held  to  be  a  civil 
one^  re  Egginton  (10).  This  case  shows  how  little  importance  should 
be  attached  to  the  use  of  the  words  "  offence/'  or  "  conviction/'  or 
"power  to  commit/*  Besides,  it  is  the  by-law,  not  the  statute,  that 
speaks  of  carrying  on  this  trade  as  an  "  offence.''  Ex  parte  Kelhtt 
(11)  may  be  cited  against  us,  but  it  does  not  apply,  for  a  "rescue  " 
is  indictable  at  common  law.  [Sir  J.  Martin,  C.J.  But  every 
"  nuisance  '*  is  indictable  at  common  law.]  This  is  not  a  "  nuisance  " 
at  the  common  law;  it  is  only  made  one  by  the  by-laws.  There 
may  not  be  a  single  inhabitant  near,  and  yet  we  may  be  summoned 
under  the  89th  by-law  because  "  people  passing  through  *'  the  district 
may  be  annoyed.  This  trade  was  lawful  until  the  by-law  passed.  It 
would  not  be  a  "  nuisance "  at  common  law  if  population  did  not 
come  to  it.  This  by-law  is  passed  under  s.  153  (4)  to  "  restrain ''  this 
lawful  trade,  and  they  may  restrain  it  by  inflicting  a  fine  on  the 
trader ;  but  that  does  not  make  it  a  criminal  offence.  The  Legislature 
could  not  have  intended  to  give  the  Municipality  the  power  to  create 
a  new  crime  out  of  an  hitherto  innocent  act  by  the  mere  passing  of  a 
by-law.  Baron  Piatt  in  AtL  Oen.  v.  Radloff  (12),  on  p.  101,  lays 
down  the  true  distinction  between  a  civil  and  a  criminal  proceeding  in 
these  words  : — "  If  the  subject  matter  be  of  a  personal  character — 
that  is,  if  either  money  or  goods  are  sought  to  be  recovered  by  means 
of  the  proceeding — ^that  is  a  civil  proceeding ;  but  if  the  proceeding  is 
one  which  may  affect  the  defendant  at  once,  by  the  imprisonment  of 
his  body  in  the  event  of  a  verdict  of  guilty,  so  that  he  is  liable  as  a 
public  offender — that  I  consider  is  a  criminal  proceeding/' 

Salomons,  Q.C.,  for  the  Respondents.  This  is  a  criminal  pro- 
ceeding. The  information  charges  him  with  carrying  on  an  offensive 
trade,  "  thereby  causing  an  offensive  smell  so  as  to  be  a  nuisance 

(8)  10  S.O.R.  270.  224  ;  23  L.J.M.C.  41. 

(9)  1  Grompton  &  Jervis,  220.  (11)  1  S.C.R.,  N.S.  1  8. 

(10)  2  El.  &  Bl.  717,  724 ;    18  Jar.         (12)  10  Exch.  94. 
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to  the  inhabitants/'  and  that  is  indictable  at  common  law/    The  by-       188 1. 
law  has  not,  as  the  other  side  suggest,  created  a  new  offSpe^ ;  it  has  ~ 
simply  submitted  an  old  offence  to  a  new  tribunal ;  it  has  •lrupsj;ituted    Eluott. 
two  justices  for  a  jury.     [Sir  J.  Maktin,  C.J.     But  has  the  {ilunici- 
pality  power  to  pass  a  by-law  making  an  indictable  offence  subject  to 
a  summary  jurisdiction  ?]     They  have  no  rule  on  that  ground/ Uat> 
if  they  had,  such  a  by-law  is  authorised  by  s.  153  (4),  as  it  is«f5r 
"  suppressing  nuisances.''     [Sir  W.  Manning,  J.     The  position  of- 
the  words  and  the  sentences  in  that  section  show  that  "Restraining..-', 
noisome  and  offensive  trades''  is  a  distinct  thing  from,  and  cannot'.V/' . 
came  under  the  head  of,  "Suppressing  nuisances,  houses  of  ill-fame,    V-^ 
and  gaming-houses."     It  Is  clear  this  39th  by-law  is  made  under  the      ^:y 
head  of  "  restraining"  trades.]     The  trade  may  be  a  perfectly  lawful 
one,  and  yet   it  is  indictable,  if  from  surrounding  circumstances  it  /. . 

became  a  nuisance ;  see  jB.  v.  White  (13),  where,  moreover.  Lord 
Mansfield  says — "It  is  not  necessary  that  the  smell  should  be  unwhole- 
some ;  it  is  enough  if  it  renders  the  enjoyment  of  life  and  property 
uncomfortable."  That  is  certainly  the  case  here.  Much  has  been 
said  of  the  peril  the  manufacturer  is  exposed  to  if  some  peevish  passer 
by  should  complain  of  the  smell.  That  argument  is  based  upon  the 
confusion  of  two  things  that  ought  to  be  kept  separate.  What  is,  or 
is  not,  a  nuisance,  is  a  question  of  fact.  If  there  is  no  evidence,  a 
prohibition  would  be  granted.  But  the  other  question  is  one  of  law — 
it  is,  in  what  manner,  and  by  what  tribunal,  is  such  a  nuisance 
punishable?  That  is  the  one  we  have  to  argue  now.  A  statute  may 
make  a  thing  illegal  that  previously  was  perfectly  lawful,  but  a  prose- 
cution for  an  offence  against  that  statute  would,  in  most  cases,  be  a 
criminal  proceeding.  That  was  the  case  in  Cattail  v.  Ireson  (14). 
By  s.  193  (6)  the  fine  is  to  be  recovered  in  a  summary  way  under 
the  Acts  adopted  in  14  Vic,  No.  43.  One  of  these  is  11  &  12 
Vic,  c.  43;  and  sections  19-23  (15)  of  this  Act  give  the  justices 
power  to  imprison  the  Defendant,  if  he  do  not  pay  the  fine.  This 
ultimate  power  of  imprisoning  the  Defendant  is  a  strong  indicium  of 
the  criminal  nature  of  the  proceeding.  This  is  an  offence  against  the 
public.  The  proceeding  is  instituted  by  a  public  officer  to  punish 
violations  of  an  Act  which  itself  speaks  of  such  violations  as  "  offences," 
and  of  the  orders  of  the  magistrates  as  "  convictions."  The  penalties 
inflicted  are  ultimately  recoverable  by  imprisonment.  All  these  things 
show  the  Legislature  has  chosen  to  consider  this  a  criminal  proceeding, 

(13)  I  Burr.  333.  (15)  Wilk.,    Austr.,   Mag    4tli   Ed., 

(14)  £.  B.  &  £.  91  ;    27  L.J.  M.C.      326,  328.     1  01.  Stat  1267. 
167. 
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1881.        Ex  parte  SJBlfeti  (11),  Parker  v.  Green  (16),  PaZey  on  Convictions, 

Ex  PAKTB    ^^'^  Ed.,  |^.'i09-112.     [He  was  stopped  here  by  the  Court.] 

Elliott.         I)arfey,%.C.,  in  reply.     The  object  of  the  Act  was  to  remove  the 

trade^*Mejt  to  punish  the  trader.     It,  therefore,  gave  the  Municipal 

Coi^ll' powers  to  restrain  trades  by  fines,  and  to  remove  and  abate 

nulfifiuoces.     [Sir  J.  Martin,  G.J.     What  is  the  meaning  of  ^'to 

abafe'  and  remove  7 "    Individuals   can   abate    some   nuisances,   as 

ctbstructions   on  the  highway.      But  the  Justices  could  not  pull 

•''[|d6wn  the   manufactory  themselves.]      The   Municipal  officers  can 

,-.y*>*abate  some   nuisances  themselves.     But   the  restraining  of  trades 

*'*•/  can  only  be  done  by  getting  the  justices  to   inflict  fines.      The 

,''/'*     prosecutor  is  an  interested  person,  for  by  s.  194  (7)  the  fines  go 

.•••'.[•         to  the  funds  of    the    Municipality.      The   object   is  to   obtain  a 

'••*••  money   payment,   and  that   is  a   civil  proceeding.      [During  the 

argument  the  Chief  Justice  also  referred  to  In  re  Carroll  (17)  and 

to  the  observations   of  Lord  Denman,  G.J.,  in  his    judgment  in 

RacJcham  v.  Black  (18).] 

Sir  J.  Martin,  C.J.  The  information  in  this  case  charges  the 
Defendant  with  carrying  on  an  offensive  trade,  thereby  causing  an 
offensive  smell,  so  as  to  be  a  nuisance  to  the  inhabitants  of  the 
Municipal  District  of  Leichardt.  This  information  is  filed  by  virtue  of 
certain  sections  of  the  Municipalities  Act  of  1867  (19),  and  by-laws 
made  thereunder.  By  section  132  (3)  the  power  is  given  to  the 
Municipal  Council  either  themselves  to  abate  and  remove  '^nuisancp^.^' 
or  to  compel  the  owners  to  do  so.  (His  Honor  here  read  the  seecion.) 
This  section  also  defines  what  shall  be  considered  a  "  nuisance  '^  for  the 
purposes  of  this  x\ct.  So  that  for  the  purposes  of  this  information  the 
word  ^'  nuisance  "  means  not  only  a  nuisance  at  common  law,  but  also 
a  nuisance  to  the  public  in  a  more  limited  sense ;  it  includes  trade 
which  would  offend  not  only  its  immediate  resident  neighbours,  of 
whom  there  may  be  none,  but  possible  residents — that  is,  people  who 
might  come  to  live  there  if  no  such  trade  were  present.  Then  section 
157  (4)  gives  power  to  the  Council  to  make  by-laws  for,  amongst 
other  things,  ''  Suppressing  nuisances,  houses  of  ill-fame,  and  gaming- 
houses," and  ''  Restraining  noisome  and  offensive  trades."  Under 
this  section  the  Municipality  have  made  these  two  by-laws.  [His 
Honor  here  read  the  38th  and  39th  By-laws  (20).]  Under  these 
sections  and  by-laws  the  information  was  filed.     At  the  hearing  it 

(16)  2  B.  &  S.,  229 ;    31  L.J.,   M.C.,  (18)  9  Q.B.,  692,  710. 
133  ;  8  Jur.  N.S.  409.                                       (19)  31  Vict.,  No.  12. 

(17)  1  S.aB.,  306.  (20)  See  Ante  p.  97. 
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was  contended  that  the  Defendant  could  be  called  as  a  witness.  The  1881. 
magistrates  refused  to  take  his  evidence,  and  I  think  they  were  right.  ~~ 
When  the  rule  was  granted  I  was  inclined  to  think  otherwise ;  but,  Elliott. 
now  that  I  have  seen  the  cases,  I  think  the  magistrates  were  right 
The  question  of  what  was  a  criminal  proceeding  was  considered  by  this 
Court  in  E.  p.  Kellett  (11).  There  the  other  Judges  agreed  with  me 
in  holding  that  where  an  act  is  expressly  prohibited  by  statute, 
when  the  person  doing  such  act  is  punishable  by  summary  conviction, 
and  when  a  penalty  is  imposed,  then  an  information  under  that 
statute  is  a  criminal  proceeding.  (His  Honor  read  the  judgments  of 
himself  and  Mr.  Justice  Fawcett.)  In  that  case,  too,  we  were  referred 
during  the  arguments  to  the  cases  of  Cattell  v.  Ireson  (14)  and 
Parker  v.  Oreen  (16),  which  have  been  discussed  on  this  occasion. 
In  Cattell  v.  Ireson  (14),  Lord  Campbell,  C.J.,  says — "  It  is  our 
business,  not  to  estimate  the  degree  of  moral  guilt  involved  in  the  act 
of  the  Appellant,  but  to  see  how  such  act  is  treated  by  the  Legislature.^^ 
In  that  case  the  Appellant,  without  a  game  license,  had  sought  to 
catch  game.  The  statute  under  which  he  was  prosecuted  enacted  that 
he  should, ''  on  conviction  thereof  before  two  justices  of  the  peace, 
forfeit  and  pay  for  every  such  offence  such  sum,''  &c.,  and  in  default 
of  payment  he  was  to  be  imprisoned,  with  or  without  hard  labour. 
Lord  Campbell  further  says — '^  I  do  not  proceed  on  the  ground  that 
sect.  23  uses  the  word  ^  offence,'  but  on  the  ground  that  it  treats  the 
act  as  an  offence.''  In  the  same  case,  Orompton,  J.,  says  the  pro- 
ceeding is  of  a  criminal  nature,  and  continues :— ^^  The  first  circum- 
stance which  I  remark  is  that  the  act  is  punishable  by  a  fine  according 
to  the  magnitude  of  the  offence;  and  if  the  fine  is  not  paid,  the 
punishment  falls  upon  the  person  to  an  extent,  I  presume,  equivalent 
to  a  fine."  Then,  in  Parker  v.  Oreen  (16),  a  later  case,  Mr.  Justice 
Wightman  laid  stress  upon  the  use  of  the  words  "offence"  and 
"  punish  the  offender  by  fine,"  for  in  the  authorized  reports  these 
words  are  printed  in  italics.  And  in  the  same  case  Mr.  Justice 
Crompton  treats  it  as  well  established  that,  wherever  the  party 
aggrieved  is  suing  for  a  penalty,  the  proceeding  is  a  civil  one.  "  But 
when  a  proceeding  is  treated  by  a  statute  as  imposing  a  penalty  for  an 
offence  against  the  public,  the  amount  of  which  penalty  is  to  be  meted 
by  the  justices  according  to  the  magnitude  of  the  offence,  there  can 
be  no  doubt  that  the  proceeding  is  a  criminal  one."  Then,  after 
alluding  to  the  power  to  imprison,  if  the  fine  is  not  paid,  he  adds, 
"  and  I  will  go  farther,  and  say  that  the  consequence  would  be  the 
same  if  the  statute  had  only  provided  that  the  act  should  be  punished 
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1881.  by  fine.''  These  eminent  authorities  show  that  the  language  of  the 
"  statute  is  most  material.  In  the  face  of  them  I  cannot  ignore  the  use 
Elliott.  ®^  ^^^  words  '^  penalty/'  "  oflFence/'  and  "  convictions/'  in  section 
157  (6)  which  deals  with  breaches  of  the  by-laws.  They  appear  to 
me  very  important.  It  has  been  argued  that  the  statute  only  gives 
the  Municipality  power  to  '^  abate  "  or  restrain  a  nuisance  of  this  sort. 
Well,  there  are  several  ways  of  "abating."  One  is  to  inflict  a 
penalty — ^and,  in  default  of  its  payment,  imprisonment — on  the 
owner  of  the  premises.  But  if  they  chose  this  mode  of  abating,  are 
the  proceedings  of  a  criminal  nature  ?  I  think  they  are.  And  I 
think  that  what  they  have  done  in  making  this  by-law  is  fairly  within 
the  powers  given  them  by  the  statute. 

Sir  W.  Manning,  J.  During  the  greater  part  of  the  case  my 
view  was  the  same  as  that  now  expressed  by  the  Chief  Justice.  Now, 
however,  I  see  that  the  information  does  not  charge  any  wilful  or 
negligent  conduct  on  the  part  of  the  Defendant  himself  in  his  busi- 
ness, but  is  directed  against  the  trade  itself.  My  doubt  at  first  was 
whether  the  Defendant  might  not,  by  his  own  want  of  care,  have 
made  a  lawful  trade  a  nuisance.  As  it  would  then  have  been  a  per- 
sonal matter  it  would  be  proper  he  should  not  give  evidence  either 
for  or  against  himself.  But  the  information  is  based  on  what  runs 
through  the  whole  enactment,  namely,  the  carrying  on  of  an  offensive 
trade  not  "so  as  to  cause"  but  "thereby  causing"  a  nuisance. 
The  Defendant  is  not  personally  charged  with  a  want  of  care  in  the 
conduct  of  the  business.  The  nature  of  the  information,  involving  a 
question  as  to  the  trade  itself,  however  well  carried  on,  the  subject 
becomes  a  matter  in  rem.  Then,  is  this  trade  itself  a  nuisance?  It 
may  be  proper  it  should  be  abated  or  removed,  in  the  face  of  advancing 
population.  But  can  it  be  said  to  be  a  crime  in  itself  7  and  can 
an  information  in  such  a  case  be  styled  a  criminal  proceeding  ?  I 
think  not.  It  is  said  that  the  words  "offence,"  "convict,"  and 
"  penalty,"  are  used  in  the  statute  and  the  by-laws.  I  grant  that  the 
use  of  these  expressions  may  give  reason  for  holding  the  proceeding  a 
criminal  one ;  but  they  are  not  conclusive.  And  I  may  remark  here 
that,  though  in  some  ways  a  by-law  has  the  same  force  as  a  statute^ 
yet  I  cannot  attach  the  same  weight  to  the  use  of  a  particular  expres- 
sion in  a  Municipal  by-law,  that  I  might  to  its  use  in  an  Act  of  the 
Imperial  Parliament.  Here  it  is  the  by-law,  not  the  Act,  that  speaks 
of  carrying  on  this  particular  trade  as  an  "  offence."  We  are  not  to 
\o6k  at  this  word  or  that  word  alone,  but  at  the  substance  of  the 
whole  Act.     The  cases  that  have  been  cited  in  the  argument  appear 
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to  me  to  be  different  from  the  present.  In  each  of  them  there  was  188I. 
an  element  of  criminality^  something  contra  Inmos  mores,  in  the  con-  ~ 
duct  of  the  Defendant.  One  was  for  harbouring  prostitutes ;  a  second  eluoi-t. 
for  smuggling ;  a  third  for  poaching.  Here  the  Defendant's  trade 
was  lawful  and  useful^  and  annoyed  nobody  until  an  expand- 
ing population  wished  to  build  in  its  neighbourhood.  Unless 
the  Legislature  very  expressly  says  so^  I  cannot  infer  that  to-day  a 
thing  may  be  rights  and  to-morrow  a  by-law  may  make  it  a  crime.  I 
cannot  assent  to  the  argument  that  this  by-law  is  made  under  the 
power  of  ''suppressing  nuisances/'  given  by  s.  158.  The  word 
"  nuisances  "  in  that  section  means  things  ejusdem  generis  with  the 
words  following  it,  ''  houses  of  ill-fame,  gaming  houses.^'  It  does 
not  here  include  trades  or  manufactures  which  are  separately  pro- 
vided for  under  the  clause  ''  restraining  noisome  and  offensive  trades/' 
I  think  section  153  should  be  read  in  connection  with  section  132. 
That  earlier  section  contemplates  that  the  Municipality  may  them- 
selves remove  and  abate  such  nuisances,  or  may  compel  the  owners 
or  managers  to  do  so.  And  the  Legislature,  therefore,  had  in  view 
the  trade  itself,  not  the  trader.  Then,  steps  are  provided  by  s.  163, 
and  for  what  ?  For  "  restraining  offensive  trades."  The  proceeding 
is  taken  to  establish  a  civil  right  of  the  public,  and  cannot  be  con- 
sidered a  criminal  proceeding.  The  penalty  is  imposed  not  to  punish 
the  trader,  but  as  a  process  to  restrain  the  trade.  I  am  not  unin- 
fluenced by  the  consideration  that  the  modem  policy  of  legislation  is 
to  enlarge  the  opportunities  of  interested  persons  to  give  evidence  on 
thehr  own  behalf,  and  I  think  our  decisions  should  not  run  against 
this. 

WiNDETEB,  J.  I  concur  with  the  Chief  Justice  in  thinking  the 
magistrates  were  right  in  refusing  to  admit  the  Defendant  as  a 
witness.  I  think  the  proceedings  were  of  a  criminal  character.  The 
information  discloses  a  Common  Law  offence.  The  sections  cited  are 
in  aid  of  the  Common  Law.  They  empower  the  magistrates  to  deal 
summarily  with  offences  which  formerly  could  only  have  been  tried 
by  the  jury.  An  attempt  was  made  to  show  that  the  proceedings 
were  of  a  Civil  nature  by  reference  to  the  wording  of  section  153  (4), 
which  gives  power  to  the  municipaUties  to  make  by-laws  for 
''  suppressing  nuisances,  houses  of  ill -fame,  and  gaming-houses,"  and 
later  on,  in  the  same  section,  for  '<  Restraining  noisome  and 
offensive  trades.'^  It  was  said  that,  for  the  purposes  of  this  section, 
and  of  the  by-laws  made  under  it,  the  word  ^*  nuisances  "  must  be 
confined  to  such  things  as  bawdy-houses  and  gambling  dens.     I  do 
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1881.       not  think  the  word  should  be  so  confined.     The  power  given  to 


Ex  PABTB  r'^**'^*^^  such  a  trade  does  not  make  it  the  less  a  "  nuisance  "  within 
Elliott,  the  powers  given  to  "  suppress  nuisances ''  in  the  first  part  of  the 
section.  Section  132  defines  what  are  "  nuisances  "  for  the  purposes 
of  the  Act.  They  are  such  things  or  trades  as  are  ''  injurious  to 
health."  And  the  powers  are  given  to  enable  the  municipality  to 
prevent  the  air  of  its  district  from  becoming  habituaUy  polluted^  even 
though  people  are  not  actually  resident  there  at  the  time.  The 
existence  of  such  a  nuisance  deteriorates  the  value  of  the  surrounding 
property.  People  would  not  build  tbere.  The  information  charges 
'^  a  nuisance  to  the  inhabitants.^'  That  is  an  apt  description  of  a 
Common  Law  offence.  The  statute  has  but  extended^  for  the  better 
protection  of  the  public,  the  definition  of  a  nuisance.  The  Defendant's 
conduct  is  an  offence  against  the  public ;  a  fine  is  imposed  by  the 
statute,  and  if  it  is  not  paid  the  Defendant  will  be  imprisoned.  In 
Parker  v.  Oreen  (16),  Crompton,  J.,  lays  it  down  that  this  is  sufficient 
to  constitute  it  a  criminal  proceeding. 


June  8, 9, 10.     The  rule  was  then  argued  on  the  third  and  fourth  grounds,  t.^., 

on  the  sufficiency  of  the  evidence. 

Darley^  Q.G.,  and  Pilcher,  in  support  of  the  rule,  on  the  grounds 
of  insufficient  evidence.  Although  the  fine  inflicted  by  the  justices 
is  not  a  large  one,  the  interests  involved  by  their  decision  are  very 
considerable,  as  the  effect  of  refusing  this  rule  would  be  to  compel  the 
Defendant  to  close  his  estabhshment.  It  was  never  intended  by  the 
Legislature  to  put  such  enormous  powers  into  the  hands  of  magis- 
trates. The  Court  has  just  decided  that  these  are  criminal  proceed- 
ings ;  we  are  deprived  of  our  right  of  trial  by  jury,  and  we  have  no 
appeal  to  Quarter  Sessions.  If  there  is  a  doubt,  the  Court  ought  to 
lean  in  favour  of  the  Defendant  and  against  the  conviction.  The 
Court  on  this  motion  must  consider  the  evidence  (14  Vic,  No.  43, 
s.  12),  and  will  grant  the  prohibition  if  we  can  satisfy  your  Honors, 
from  the  evidence,  that  the  magistrates  were  wrong ;  but  we  have 
not  to  show,  as  on  a  motion  for  a  new  trial,  that  the  conviction  was 
demonstrably  wrong.  In  Ex  parte  Ward  (21),  Sir  A,  Stephen,  CJ., 
says  that  the  duty  of  the  Court  is  to  examine  the  whole  of  the  evi- 
dence before  the  justices ;  and  after  drawing  attention  to  the  differ- 
ence between  the  considerations  applicable  to  a  motion  for  a  statutory 
prohibition,  and  to  a  motion  for  a  new  trial,  he  goes  on  to  say  that 
'^  in  cases  of  statutory  prohibition  the  Court  sits  in  effect  as  a  tribunal 

(21)  Wilk.,  Aust.  Mag.»  4th  ed.,  801. 
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of  appea]^  with  the  double  province  assigned  to  it  of  deciding  on  the  1881. 
facts  as  well  as  the  law/'  The  evidence  shows  that  no  smell  could 
have  resulted  from  the  operation  of  boiling-down.  The  retorts  on  Elliotf. 
digesters  are  filled  with  the  carcases  of  fresh,  healthy,  and  fat 
animals,  stripped  of  all  offal,  and  dressed  as  for  a  butcher^s  shop ; 
the  digesters  are  then  closed,  and  made  perfectly  air-tight;  the 
steam  generated  in  the  process  of  boiling-down  is  conducted  by  tubes 
to  the  furnace,  and  is  burned ;  the  solid  residuum^  after  the  fat  is 
skimmed  off,  is  removed  each  day  from  the  works;  the  soup  is 
diluted  with  salt  water  and  skimmed,  and  then  flows  into  the  creek. 
The  fact  is  that  the  Plaintiff's  witnesses  have  been  mistaken  as  to  the 
source  of  the  smell.  Of  all  the  witnesses  called  for  the  Plaintiff 
only  one  had  been  on  our  premises.  The  smell  comes  from  the 
creek,  which  has  become  impregnated  by  offensive  matter  coming 
from  the  Government  abattoirs  and  from  boiling-down  establishments 
which  have  been  carried  on  for  years  in  the  neighbourhood,  and  used 
to  drain  into  the  creek,  and  is  totally  unconnected  with  our  works. 
On  the  11th  and  12th  February,  when  several  of  the  Plaintiff's  wit- 
nesses complained  of  a  smell,  it  appears  that  some  heaps  of  bones 
were  removed  from  Tester's — an  abandoned  boiling-down  establish- 
ment adjoining  the  Defendant's  premises — and  that,  no  doubt,  was 
the  cause  of  the  smell  on  these  days.  Again,  what  we  are  charged 
with  is  not  the  carrying  on  of  our  trade  in  an  offensive  manner,  but 
with  carrying  on  an  offensive  trade ;  and  there  is  no  evidence  that  our 
trade  in  itself  is  offensive.  On  that  point  the  magistrates  were 
clearly  wrong. 

Salomons,  Q-C,  for  the  Respondent,  the  Inspector  of  Nuisances. 
The  principles  on  which  the  Court  proceeds  in  reviewing  the  decision 
of  magistrates  on  a  motion  for  prohibition  are  stated  in  Ex  parte 
Godfrey  (1).  In  the  North  Oerman  Lloifd's  Company  v.  Elder 
(22),  which  was  an  appeal  from  the  High  Court  of  Admiralty  to  the 
Privy  Council,  Lord  Chelmsford  says  (at  page  249),  "  in  order  to 
advise  the  reversal  of  a  judgment,  we  must  not  merely  doubt  whether 
it  is  right,  but  be  satisfied  that  it  is  wrong.''  In  St.  Helens 
Chemical  Company  v.  The  Corporation  of  St,  Helens  (23),  the 
Company  was  held  liable  for  a  nuisance  caused  by  the  Union  in  a 
sewer  of  two  acids,  each  in  itself  harmless,  and  discharged  from  the 
works  of  the  company  by  two  separate  drains.  There  the  sewer  was 
not  on  the  premises  of  the  company.  [Sib  James  Martin,  C.J., 
referred  to  Brown  v.  Bussell  (24).]     The  fact  that  the  magistrates 

(22)  14  Moore  P.C,  241.  (24)  L.R.,  3  aB.,  251;    37  L.J.M. 

(23)  L.R.,  1  Ex.  D.,  196.  C,  65. 
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1881.       had  a  view  of  the  premises  will  weigh  with  the  Court  in  determiniDg 
"  whether  it  will  interfere  with  their  finding.    The  difference  of  opinion 

Elliott,  among  the  magistrates  is  of  no  importance^  because  the  reason  was 
that  some  thought  that  the  state  of  the  premises  after  the  5th  M arch^ 
the  date  laid  in  the  information^  ought  to  be  considered.  Supposing 
that  no  smell  comes  from  the  Defendant's  works,  still  there  is  clear 
evidence  that  the  soup  discharged  into  the  creek  has  a  very  offensive 
smelL  Though  it  may  be  innocuous  when  coming  from  the  digesters, 
yet  if  it  decomposes  and  stinks  after  being  discharged  into  the  creek 
the  Defendant  is  liable.  We  have  not  to  prove  that  the  nuisance  is 
continuous ;  if  it  exists  on  any  one  day  the  Defendant  is  liable.  What 
may  be  no  nuisance  at  one  time  may  become  a  nuisance  by  people 
coming  to  live  in  the  vicinity.  It  depends  on  what  are  the  surrounding 
circumstances,  Sturges  v.  Bridgman  (25).  And  it  was  held  in  the 
Maston  Local  Board  of  Health  v.  The  Matton  Fanners'  Manv/re 
and  Trading  Company,  Limited  (26),  that  injury  to  the  health  of 
persons  already  ill  was  "  injury  to  health  "  within  the  Public  Health 
Act  of  1875 ;  and  by  Stephen,  J.,  "  that  any  nuisance  by  effluvia 
from  an  offensive  trade,  although  not  a  nuisance  to  health,  was  a 
nuisance  within  the  enactment."  By  section  182  of  the  Municipali- 
ties Act  (3)  "  any  boiling-down  establishment  ....  in  such  a 
state  as  to  be  a  nuisance  or  injurious  to  health  "  is  declared  to  be  a 
nuisance  within  the  meaning  of  the  Act.  This  defines  what  is  a 
nuisance  within  the  meaning  of  section  153,  which  gives  power  to 
make  by-laws  for  suppressing  nuisances.  As  to  the  evidence,  it  was 
proved  that  on  the  5th  March,  and  on  previous  days,  there  was  an 
offensive  smell  proceeding  from  the  direction  of  the  defendant's 
premises,  and  that  a  sediment  smelling  offensively  was  lying  in  the 
creek.  The  Complainant's  case  was  proved  by  witnesses  residing  in 
the  neighbourhood,  while  most  of  the  Defendant's  witnesses  were 
persons  residing  in  Sydney. 

Barley,  Q.C ,  in  reply.  Supposing  that  the  soup  from  our  works 
is  deposited  by  the  tide  on  the  shores  of  the  creek,  and  that  it  then 
decomposes  and  stinks,  we  are  not  charged  with  a  nuisance ;  we  are 
charged  with  carrying  on  an  offensive  trade.  To  render  us  liable,  the 
information  ou^ht  to  have  been  laid  under  the  28th  by-law,  which 
runs  as  follows : — "  Any  owner  or  occupier  of  any  house,  premises, 
or  place  .  .  and  any  proprietor  of  such  establishment  who  shall 
suffer  soup  or  other  offensive  liquid  to  run  through  any  drain  •  . 
to  any  creek     .     .     shall  forfeit  and  pay  a     .     .     (penalty)." 

(26)  11  Ch.  Div.  862 ;  48  L.J.  Ch.  D.  786.        (26)  49  L.J.  M.C.  90. 
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Sm    James    Martin^  C.J.    We  have  now  to   pronounce  our       1881. 

decision  upon  the  remaining  points  in  this  case.     In  reviewing  the  ~~ 

decision  of  the  magistrates^  we  have  been  asked  to  lean  towards  the  Eluott. 
side  of  the  Appellant^  because  the  powers  given  to  the  justices  are  so 
great.  The  importance  of  the  issue  at  stake  has  been  urged  upon 
us ;  but  we  think  that  it  is  even  more  important  to  the  community 
than  to  the  Appellant.  His  income  is^  of  course^  a  matter  of  moment 
to  him ;  but  the  health  of  the  community  is  of  still  greater  moment 
to  the  public.  We  know^  unfortunately^  of  too  many  instances  where 
the  health  and  comfort  of  the  community  have  been  invaded  by  indi- 
viduals in  their  haste  to  get  rich.  It  behoves  all  tribunals  of  justice 
to  consider  the  general  interests  of  the  public  as  jealously  as  the 
private  rights  of  the  individual.  Here  the  Applicant  has  been  fined 
£25  for  carrying  on  a  trade  so  as  to  be  ofiensive  to  the  community. 
A  great  mass  of  evidence  has  been  read  to  us — ^^the  depositions^  I 
think^  of  nineteen  witnesses  on  one  side  and  twenty  on  the  other.  It 
was  no  doubt  difficulty  from  the  nature  of  the  evidence^  for  the  magis- 
trates to  arrive  at  a  decision  upon  it.  We  need  not  inquire  whether^ 
if  we  had  heard  it  in  the  first  instance^  we  should  have  arrived  at  the 
same  conclusion.  We  can  only  consider  whether  the  justices  had 
sufficient  evidence  before  them  to  justify  them  in  fining  the  Defen- 
dant should  they^  for  some  reason  or  other^  not  have  been  influenced 
by  the  evidence  called  in  his  defence.  On  more  than  one  occasion 
this  Court  has  decided  that^  when  it  is  asked  to  review  the  judgment 
of  magistrates  on  a  question  of  fact^  it  must  apply  the  same  consi- 
derations that  would  influence  it  on  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence.  Sir 
Alfred  Stephen,  C.J.,  in  Ex  parte  Oodfrey  (1),  says : — ^'  We  are 
of  opinion  that  when  the  evidence  before  the  justices  is  conflicting^ 
or  slight^  this  Court  will  not  defeat  the  conviction.  We  think  that  a 
conclusion  by  justices  on  questions  of  fact  is  to  be  looked  at  in  the 
same  light  as  a  verdict  of  a  jury ;  and^  unless  we  see  clearly  and 
unmistakeably  that  they  are  in  error^  we  shall  not  interfere^  even 
though  we  may  think  that  the  preponderance  of  testimony  is  against 
that  conclusion.''  The  same  principle  has  been  applied  by  the  Privy 
Council  on  an  appeal  from  a  decision  of  this  Court  in  its  Admiralty 
Jurisdiction^  and  also  in  an  Equity  Appeal^  and  frequently  by  this 
Court  in  refusing  new  trials  at  Common  Law.  Appeal  is  one  thing; 
re-hearing  is  another.  In  an  appeal  the  onus  lies  on  the  Appellant; 
if  it  did  not  we  should  always  have  appeals,  and,  in  effect,  the 
decisions  would  be  given  by  this  Court,  and  not  by  the  tribunal 
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1881.       pointed  out  by  the  Legislature.     We  must  see  clearly  that  the  Court 
~  below  was  wrong  before  we  interfere  with  its  decision. 

Ex  PARTE  ° 

Elliott.  Now  these  by-laws  were  made  by  the  Municipality  under  the  Act  81 
Vic,  No.  12.  Section  184  (82)  provides  that  the  common  law  remedies 
against  common  law  nuisances  shall  remain  unaffected.  But  sect.  182 
(8)  defines  and  applies  to  a  larger  class  of  nuisances,  and  to  suppress 
these  sect.  158  (4)  gives  the  Municipality  power  to  pass  by-laws. 
Under  these  by-laws  this  proceeding  was  taken,  and  this  charge  made. 
And  the  mode  in  which  the  charge  was  laid  in  the  information  is 
this — '^  That  the  Defendant  did  carry  on  an  offensive  trade  in  his 
establishment.'^  It  is  said  that  the  trade  which  the  Defendant  carried 
on  was  not  in  itself  an  offensive  one ;  but  I  think  what  is  meant  is 
the  carrying  on  of  a  trade  in  an  offensive  way.  The  charge  in  sub- 
stance is  that  this  trade  was  carried  on  so  as  to  be  a  nuisance  to  the 
district.  I  must  say  that  the  evidence,  though  voluminous  on  behalf 
of  the  prosecution,  is  of  an  extremely  loose  character.  Some  people 
"  follow  the  smell,"  as  ^hey  say,  and  trace  it  to  the  Defendant's 
premises.  There  is  evidence  of  more  than  one  person  going  round 
the  establishment  and  localising  the  smell.  All  these  statements  are, 
to  a  certain  extent,  wanting  in  precision.  Coupled  with  this,  there 
is  evidence  of  people  who  say  that  the  establishment  itself  was  per- 
fectly clean  and  free  from  smell.  Nevertheless,  there  is  evidence 
that  a  smell  came  from  the  premises.  The  locality  is  dirty,  in  the 
neighbourhood  of  boiling-down  establishments  and  the  abattoirs, 
and  close  to  a  creek  bordered  by  a  mangrove  swamp  which  collects 
the  foul  matter  swept  up  by  the  tide.  All  this  being  before  the 
magistrates  they  came  to  the  conclusion  that  they  were  bound  to 
convict  the  Defendant.  I  am  not  called  upon  to  say  how  I  should 
decide  if  I  were  in  the  place  of  the  magistrates ;  but  I  cannot  say  that 
they  were  so  wrong  that  I  feel  called  upon  to  reverse  their  finding. 

There  is  another  matter,  and  that  is  the  retorts  or  digesters.  The 
carcases  are  placed  in  these  retorts  and  the  tallow  is  melted  out  by 
steam  forced  in  at  a  pressure  of  851bs ;  but  there  is  what  is  called 
the  soup,  which  escapes  at  the  rate  of  50  gallons  a  day  and  runs  into 
the  creek.  There  is  evidence  that  this  soup  was  examined  close  to 
the  retorts,  and  that  it  had  an  offensive  smell.     On  the  other  hand, 

(32)  8.  134.  Nothing  in  the  preced-  hereafter  existing,  which  may  be  abated, 

ing  sections  shaU  bd  construed  to  pre-  or  made  the  subject  of  presentment  or 

vent  or  affect  prosecutions  by  informa-  prosecution   at   the   common  law,   or 

tion,  or  indictment,  or  any  other  pro-  under  any  existing   Act.    2  01.  Stat, 

ceeding,  m  respect  of  nuisances  now  or  1618. 
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some  witnesses  say  that  it  did  not  smell.     Supposing  that  no  smell       1881. 

arises  fipom  the  discharging  of  the  retorts,  still  if  the  soup  is  offensive, "~~ 

or  becomes  offensive  after  running  into  the  creek,  the  Defendant  is    Eluott. 

just  as  much  liable.     Now,  there  is  evidence  of  this ;  the  evidence 

may  be  stronger  the  other  vray,  but  there  is  evidence  that  this  soup 

did  smell,  and  for  that  reason   I  think  that  we  cannot  reverse  this 

decision.     It  by  no  means  follows  that  this  will  have  the  effect  of 

closing  up  this  establishment.     It  may  be,  as  is  said,  that  the  process 

can  be  carried  on  without  any  offensive  smell  resulting ;  means  may 

be  taken  to  deodorise  the  soup,  or  to  carry  it  away.     As  the  matter 

now  stands,  I  think  we  must  discharge  the  rule. 

SiK  W.  Manning,  J.     After    considerable    hesitation  I  have 
arrived  at  the  same  result  as  the  Chief   Justice.     The  interests 
of  individuals  must  give  way  to  considerations  affecting  the  public 
health ;  and  although  the  Court  ought  not  to  yield  to  a  mere  distaste 
for  disagreeable  smells,  and  force  manufacturers  to  move  from  place  to 
place    as  poptdation   advances,   still  we  must    protect    the    public 
health,  and  compel  the  observance  of  proper  sanitary  regulations. 
Upon  the  question  of  how  far  this  court  is  justified  in  reviewing  the 
decisions  of  magistrates  I  am  disposed  to  say  with  Mr.  Darley  that 
we  ought  to  regard  the  nature  of  the  tribunal.     There  are  a  variety 
of  ways  by  which  noisome  trades  may  be  suppressed,  and  the  prose- 
cutor may  choose  his  own  tribunal.     Again,  I  think  that  the  nature 
of  the  matter  to  be  adjudicated  upon  is  a  large  one  over  which  to 
confer  jurisdiction  on  magistrates  sitting  by  themselves,  without  an 
experienced  judge  presiding  over  their  deliberations.    Again,  of  the 
Magistrates  who  sat  on  the  case  two  were  for  a  conviction  and  one 
for  an  acquittal,  two  magistrates  against  one.     In  decisions  by  juries 
we  take  into  consideration  the  fact  of  a  want  of  unanimity,  and  I 
think  that  we  ought  to  do  so  in  this  case.     I  support  the  decision  of 
the  magistrates  upon  the  ground  that  it  must  be  taken  to  be  proved 
that  this  soup  was  poured  habitually  day  by  day  into  the  creek.     On 
the  other  part  of  the  charge  I  should  think  the  evidence  for  the 
Defendant  was  so  overwhelming  that,  if  it  stood  alone,  I  could  not 
support  the  conviction.     There   is,  however,  besides,  this  habitual 
pouring  of  the  soup  into  the  creek.     I  think  that  what  is  habitual  in 
carrying  on  a  particular  business  is  part  of  that  business.    It  remains 
for  us  to  say  whether  this  soup  has  caused  the  nuisance.     It  is  said 
that  it  is  diluted  with  salt  water,  and  that  it  is  not  likely  to  cause  any 
offensive  smell.    Still,  this  is  a  matter  which  can  best  be  decided  by 
the  sense  of  smell,  and  there  is  the  evidence  of  several  witnesses  that 
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1881.       they  found  an  offensive  smell  proceeding  from  this  soup.    There  is, 

~  however,  evidence  that  other  disagreeable  smells  exist  in  the  neighbour- 

Ex  PARTS     ,         1       ,'         ,1  .  ,  ,      ,  11       .  i. 

Elliott,  hood;  but  the  question  as  to  what  caused  these  smells  is  one  of 
judgment  and  opinion  to  be  decided  by  the  magistrates.  I  cannot 
say  that  I  am  satisfied  that  Mr.  Elliott  has  not  been  visited  with  the 
sins  of  other  persons ;  and  I  am  much  disposed  to  think  that  if 
these  works  were  stopped  to-morrow  the  same  nuisance  would  con- 
tinue. According  to  the  view  I  have  taken  the  magistrates  were  right 
in  saying  that  the  nuisance  is  one  that  further  care  by  the  Defendant 
would  correct ;  and  it  follows  that  these  proceedings  need  not  cause 
the  closing  of  the  Defendant's  works.  I  am  of  opinion  that  the  rule 
should  be  discharged. 

WiNDBYER,  J.  I  agree.  There  was  conflicting  evidence,  but  it  is 
sufficient  for  us  to  say  that  there  was  evidence  on  which  the  justices 
could  come  to  their  conclusion. 

Rule  discharged. 

Attorney  for  the  Applicant — 8.  0,  Brown. 

Attorneys  for  the  Respondent — Oannon  8f  McLaughlin. 
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JAQUES  V.  DOYLE. 

1881. 
Cmvqfonee^PaixeU-'-Commenemg  Point^FrofUage^-ConfluHng  Dueriptions.     "~I       TT" 

B.  owned  land  fronting  V.  street  and  stretching  north  £rom  0.  street  to  S.  's  land. 

B.  oonTeyed  to  S.,  who  already  owned  land  adjoining  and  north  of  R.'s  land, 
snd  fronting  V.  street,  land  by  the  following  description :~"  Ck)mmencing  at  a 
point  in  v.  street  distant  norUierly  200  feet  from  the  intersection  of  V.  and  0. 
streets,  thence  on  the  east  by  V.  street  40  feet  to  land  of  B.'s,  thence  on  the  north 
bythesonthem  boundary  of  S.'s  land,"  &c.  Six  months  previous  to  this  con- 
veyance, on  the  re-alignment  of  0.  street,  the  point  of  intersection  had  been  moved 
north,  so  that,  instead  of  R.  's  having  240  feet  frontage,  he  had  only  226.  Assuming 
that  "  the  intersection  **  meant  the  original  intersection,  the  boundaries  of  the  land 
taken  possession  of  by  S.  would  be  described  accurately. 

Hdi^  that  the  eked  must  be  construed  more  strongly  against  R,  the  grantor, 
and  that  the  dominant  intention  of  the  conveyance  was  a  grant  of  40  feet  frontage 
to  S.,  and  that  such  intention  must  control  any  doubt  raised  by  the  use  of  the 
words  *'  commencing  at  a  point  .  .  .  200  feet  from  the  intersection  of  0.  and 
V.  streets." 

*Ejecthbnt.  Land  {a  h  c  d  e)  described  in  the  writ  as 
''Allotments  Nos.  1^  2,  3^  4^  and  part  of  No.  5^  of  the  subdivision  of 
Norwood^  commencing  at  the  junction  of  the  west  side  of  V]ictoria- 
ttreet  with  the  north  side  of  Oxford-street^  and  bounded  thence  on 
the  south  by  Oxford-street  for  100  feet ;  on  the  south-west  by  a  line 
(6  c)  bearing  northerly  74  feet ;  on  the  west  by  a  line  (c  d)  bearing 
north  131  feet ;  on  the  north  by  a  line  {d  e)  bearing  east  120  feet^ 
and  on  the  west  by  Yictorisrstreet  bearing  south  171  feet  to  the  point 
of  commencement. 

Doyle  appeared  and  defended  for  a  part  described  as  a  piece 
''commencing  at  the  south-east  comer  of  Mrs,  Smldmore's  land  (/), 
and  bounded  on  the  east  by  Victoria-street  by  a  line  {f  g)  bearing 
Bouth  23  feet  to  other  land  of  Rofe ;  thence  by  a  line  {g  h)  bearing 
west  120  feet^  and  on  the  west  by  a  line  {Ji  i)  bearing  north  2o  feet  to 
Smidmore's  land^  and  on  the  north  by  a  line  {if)  bearing  east  along 
the  boundary  of  Smidmore's  land  120  feet  to  the  point  of  commence- 
ment. Also^  all  that  piece  {g  hlh)  commencing  at  the  south-east 
eomer  {g)  of  the  land  lastly  hereinbefore  described^  and  bounded  on 

*  The  outlines  of  the  map,  and  the  n,  sb,  are  added  since  by  the  reporter,  in 

figures  thereon  here  printed,  are  taken  the  hope  of  its  assisting  the  reader,  and 

from  the  plan  used  on  the  sale  from  they  are  placed   and   referred   to   in 

Thompson  to  Rofe,  and  on  the  aigu-  accordance  with  the   decision  of  the 

meat  of  the  rule.    The  letters  a»  6,  .  .  Court 
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the  east  by  Victoria-street  by  a  line  {g  h)  bearing  south  6  feet  to       1881. 
other  land  of  the  said  Rofe ;  thence  on  the  south  by  a  line  (ft  Z)      j 
bearing  west  120  feet^  and  on  the  west  by  a  line  {I  h)  bearing  north         v. 
6  feet  to  the  land  lastly  hereinbefore  described^  and  on  the  north  by  a 
Ime  {hg)  bearing  east  120  feet  to  the  point  of  commencement. 

It  will  be  thus  seen  that  the  land  in  dispute  is  a  part  of  Lot  5 
(ehl  d),  which  had  a  frontage  of  14  feet  to  Victoria-street. 
^  By  a  conveyance  dated  June^  1876^  the  whole  of  the  land  {x  b  c  m 

n)  was  conveyed  by  one  Thompson  to  Bofe  by  the  description  of  all 
that  piece  of  land  comprising  lots  1^2^  3^  4^  5^  and  6^  as  shown  on 
the  plan  produced  at  the  sale^  commencing  at  a  point  {x)  in  Victoria- 
street  where  the  north  side  of  Oxford-street  intersects  with  the  west 
side  of  Victoria-street^  and  bounded  on  the  south  by  a  line  {x  b) 
bearing  westerly  100  feet  ....  and  on  the  east  by  Victoria- 
street  being  a  line  (m  x),  bearing  south  240 « to  the  point  of  com- 
mencement. This  description  gave  Rofe  a  frontage  of  240  feet  to 
Victoria-street. 

At  the  date  of  this  conveyance  to  Bofe^  the  intersection  of  Victoria- 
street  and  Oxford-street  was  at  the  point  marked  {of)  on  the  plan^  but 
in  September^   1876^  the    Municipality  altered  the  alignment   of 
[  Oxford-street^  so  that  the  point  of  intersection  was  moved  14  feet  to 

the  North  to  its  present  position  (a).    This  alteration  left  Bofe  with 
I  a  frontage  of  only  226  feet  to  Victoria-street. 

On  March  8th,  1877,  Rofe  conveyed  to  Mrs.  Smidmore  a  portion 
(fimn)  of  this  land  by  the  following  description : — "  All  that  piece 
of  land,  cornrnvendng  at  a  point  in  Victoria-street,  distant  northerly 
200  feet  from  the  intersection  of  the  north  side  of  Oxford-street, 
with  the  west  side  of  Victoria-street ;  thence  on  the  east  by  Victoria^ 
itreet  40  feet  to  land  of  Mrs.  Smidmore;  thence  on  the  north  by  the 
southern  boundary  {n  m)  the  said  Smidmore's  land  120  feet ;  thence 
!^  on  the  west  by  a  line  (m  i)  bearing  south  40  feet  to  other  land  of  the 

said  Bofe ;  thence  on  the  south  by  a  line  {if)  bearing  east  120  feet 
to  the  point  of  commencement.  This  conveyance  contained  no  refer- 
ence to  any  sale,  plan,  or  to  any  numbered  allotments.  The  "  land  of 
Mrs.  Smidmore  '*  were  lots  7,  8,  9,  10,  which  she  had  previously  pur- 
chased from  other  persons.  According  to  the  decision  of  the  Court, 
hereinafter  given,  this  left  Rofe  with  only  a  frontage  of  186  feet  to 
Victoria-street.  Mrs.  Smidmore  erected  a  fence  along  the  line  (if), 
I  In  1878  and  1879  successively  Rofe  conveyed  to  the  Defendant  por- 

tions ifghi)  and  {ghlh)  successively  by  the  descriptions  given  above 
in  his  notice  of  defence.    Having  thus  parted  with  29  feet  more  of  his 
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1881.       frontage  to  Victoria-street  Rofe  was  left^  according  to  the  decision, 
~Z  with  only  157  feet  of  frontage. 

v^  In  1880^  Rofe  sold  to  the  Plaintiff  the  rest  of  the  land  by  the 

same  description  as  is  given  in  the  writ  above.  He  consequently  pro- 
fessed to  convey  171  frontage.  Finding  that  171  feet  from  (a) 
brought  him  to  a  point  (e)  within  the  Defendant's  boundary  the 
Plaintiff  brought  this  action. 

The  action  was  tried  before  Windeybr,  J.,  and  a  jury  of  four,  at 
the  Sydney  sittings,  in  November,  1880,  when  His  Honor  directed  a 
verdict  to  be  entered  for  the  Defendant. 

A  rule  nisi  to  set  aside  this  verdict,  and  to  enter  a  verdict  for  the 
Plaintiff  was  granted  in  December,  1880,  upon  the  ground,  inter  alia, 
that  the  judge  erroneously  ruled  that  the  commencing  point  in  the 
conveyance  of  8th  March,  1877,  from  Rofe  to  Smidmore,  was  a  point 
200  feet  from  the  intersection  of  Victoria-street,  with  Oxford-street  in 
its  original  position,  and  not  in  its  position  as  altered  by  re-align- 
ment. 

Oordan  and  Donovan  now  moved,  on  behalf  of  the  Plaintiff,  to 
make  the  rule  absolute.  The  dominant  idea  of  the  conveyance  to 
Smidmore  was  that  the  land  sold  to  her  was  to  commence  200  feet 
from  the  intersection  of  the  two  streets,  as  Rofe  wished  to  retain  that 
amount  of  frontage.  The  re-alignment  took  place  some  five  or  six 
months  before  this  conveyance,  so  that  there  can  be  no  doubt  that 
the  "  intersection ''  means  the  new  and  not  the  original  intersection. 
In  that  case  Mrs.  Smidmore's  present  boundary  {if)  is  14  feet 
further  south  than  it  ought  to  be,  and  in  fact  she  is  occupying  14  feet 
of  the  Defendant's  frontage.  He  has  only  to  move  his  northern  fence 
to  its  proper  position  and  then  he  wiU  have  his  29  feet,  leaving  us 
our  171.  If  Mrs.  Smidmore  had  contracted  for  40  feet  frontage,  and 
did  not  get  it,  she  might  have  gone  to  equity  for  a  rectification  or 
rescission ;  but  as  the  matter  stands  we  must  look  at  the  deed  alone. 
The  commencing  point  is  the  key  note  to  the  whole,  and  here  it  is  the 
"  intersect  ion.''  If  the  dominant  idea  had  been  to  give  her  40  feet 
frontage  the  commencing  point  would  naturally  have  been  taken  from 
the  south-east  corner  of  her  land.  Doyle  takes  by  a  subsequent  con- 
veyance from  Rofe,  and  by  the  description  '*  commencing  tft  the 
south-east  comer  of  Mrs.  Smidmore's  land.''  That  comer  Rofe  had 
fixed  as  200  feet  from  the  intersection,  by  his  conveyance  of  8th 
March,  1877,  and  Doyle  claiming  under  him  is  estopped  from  dis- 
puting it. 
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Da/rley,  Q.C.^  and  Sahnums,  Q.C.^  for  the  Defendant  were  not       1881. 
called  on. 

Sib  J.  Martin^  C.J.  In  this  case  Mrs.  Smidmore  was  the  owner  ^^ 
of  the  land  at  the  corner  of  Chester  Place  and  Victoria-street.  This  I>oylb. 
she  had  enclosed^  built  on^  and  planted;  and^  in  fact^  it  was  as 
clear]y  ascertained  as  if  some  special  boundary  marks  had  been  fixed. 
Rofe  then  becomes  the  purchaser  from  Thompson  of  the  piece  of  land 
{xb  c  mn)  adjoining  and  south  of  Mrs.  Smidmore's  land.  Rofe  then 
had  240  feet  frontage  to  Victoria-street,  which,  on  the  plan  used  on 
the  sale  to  him,  was  divided  into  six  lots  of  40  feet  each.  When  Bofe 
bought,  the  point  of  intersection  of  Victoria  and  Oxford  streets  was 
distant  S40  feet  from  Mrs.  Smidmore's  land ;  but  afterwards  a  re- 
alignment of  Oxford-street  took  place,  which  threw  the  point  of  inter- 
section fnrther  north,  and  deprived  him  of  14  feet  of  his  frontage. 
That  being  so,  Rofe  sold  to  Mrs.  Smidmore  a  piece  of  land  next  her's, 
by  the  following  description.  [His  Honor  here  read  the  description 
in  the  conveyance  of  March  8th,  1877.]  This  describes  the  land  as 
"  commencing  at  a  point  in  Victoria-street  distant  northerly  200  feet 
from  the  intersection  "  of  Victoria  and  Oxford  streets.  This  descrip- 
tion, considered  alone,  would  give  her,  not  40  feet,  but  26  feet 
frontage  to  Victoria-street.  The  description,  however,  proceeds — 
'^  thence  on  the  east  by  Victoria-street  40  feet  to  land  of  Mrs.  Smid- 
more*B;  thence,^'  &c.  By  this,  therefore,  he  sells  40  feet  frontage  to 
her.  One  of  these  two  descriptions  must  be  wrong.  If  he  began  to 
measure  from  the  then  intersection  of  the  streets  (a)  he  could  not  give 
her  40  feet ;  but  if  you  take  the  boundary  (m  n)  she  already  pos- 
sessed as  a  line  to  measure  from,  then  he  can  give  her  the  first 
boundary  in  his  conveyance  denoted  by  the  words  *^  thence  on  the  east 
by  Victoria-street  40  feet  to  land  of  Mrs.  Smidmore's.''  Now,  it  is  a 
well-known  principle  in  the  construing  of  deeds  ^'  That  a  grant  ought 
to  be  construed  according  to  the  intention  of  the  parties,  and  that 
where  any  doubt  arises  the  deed  ought  to  be  construed  more  strongly 
88  against  the  grantor."  In  all  contracts,  conveyances,  or  others,  you 
mnst  ascertain  the  intention  of  the  parties,  and  carry  it  out.  It  is 
dear  here  that  Rofe  intended  to  convey  to  Mrs.  Smidmore  40  feet  of 
frontage  adjoining  her  land.  It  seems  to  me  that  the  parties  intended 
to  measure  along  Victoria-street  from  the  original,  and  not  the  newly 
fixed  comer  of  the  street.  It  is  only  by  measuring  in  that  way  that 
we  carry  ont  their  expressed  intention  fully.  Doyle  then  buys  29 
feet ;  that  leaves  Rofe  possessed  of  only  157  feet.  Rofe  then  sells  to 
Jaques  171  feet,  which  would  be  the  right  measurement  if  the  point 


118  CASES    AT    LAW.  [N.  S.  W.  B. 

1881.       of  intersection  had  not  been  moved.     After  all^  he  could  only  convey 
J  what  he  had,  and  it  does  not  matter  whether  he  calls  it  157  or  171 

V.  feet.     I  think  the  verdict  was  quite  right,  and  that  this  rule  must  be 

^™-      discharged. 

Sir  W.  Manning,  J.  The  matter  is  so  plain  that  it  seems 
scarcely  necessary  to  refer  to  the  principle  quoted  by  the  Chief 
Justice.  The  dominant  feature  in  the  conveyance  by  fiofe  to  Mrs. 
Smidmore  is  that  she  is  to  take  40  feet  of  frontage.  That  is  quite 
clear  from  the  other  boundaries  in  the  description  which  would  not  be 
accurate  at  all  if  the  Plaintiff's  construction  were  adopted. 
WiNDBYBB,  J.     I  concur. 

Bule  discharged. 

Attorney  for  Plaintiff — Way. 

Attorneys  for  Defendant — M^Oarthy,  Robertson,  §r  Fisher 


1881. 


BANK  OP  NEW  SOUTH  WALBS  v.  TAYLOR. 


June  16.      Surtiff — OoUaUral  Seeuriiy^PaymeiU  by  RtaUBoHwu—Mwigage— Power  to  teU  on 

credU. 

Defendant  became  surety  to  a  cash  credit  bond  to  secore  the  floating  balance  of 
A.  at  the  Plaintiff  Bank.  The  liability  was  limited  to  £2500.  A.  on  the  same  day 
gaTe  the  Bank  a  mortgage  (to  which  Defendant  was  not  a  party)  oyer  his  sheep,  as 
collateral  security  to  the  bond.  The  power  of  sale  enabled  the  Bank  to  sell  for 
credit,  and  not  to  be  liable  for  any  loss.  A,  with  the  consent  and  aid  of  the  Bank« 
sold  some  of  the  sheep  for  a  promissoiy  note  for  £810,  which  was  discounted  by 
Bank  for  A.  The  note  being  dishonoured,  A.  became  indebted  to  the  Bank,  who 
thereupon  sued  Defendant  as  surety.  Equitable  plea :  That  Bank  had  realised 
security  and  been  paid. 

HM,  that,  even  assuming  that  the  surety  was  entitled  to  the  benefit  of  any 
moneys  realised  under  the  mortgage,  yet  that  the  Bank's  sale  being  authorised  by 
the  power,  they  were  not  precluded  from  charging  the  dishonoured  note  against  the 
debtor  and  his  surety. 

SemhU^  if  the  Bank  had  sold  improperly  or  recklessly,  the  Defendant  might 
haye  had  his  remedy  in  Equity. 

But  hM  a/so,  that  he  could  not  have  set  it  up  under  the  plea  on  record. 

The  mortgage  appointed  the  Bank  Manager  the  debtor's  attorney  for  superin- 
tending the  station,  and  all  expenses  were  to  be  charged  to  current  account. 

Hektf  that  Bank  could  set  off  the  wool  shorn  from  the  mortgaged  sheep  during 
the  currency  of  the  account  against  the  expenses  of  station. 
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Action  on  surety  bond.     The  declaration  stated  that^  by  a  cash       i^Bl. 


credit  bond  dated  the  5lh  day  of  September^  1878,  one  6.  H.  Taylor,  bankN.S.W 
and  the  defendant,  H.  B.  Taylor,  became  surety  for  one  A.  N.  Taylor  ^• 
to  the  Plaintiff  Bank  to  secure  a  sum  not  exceeding  £2,500.  The 
condition  of  the  bond  was  that,  if  either  of  the  sureties  or  the 
principal  debtor  should  pay  to  the  Bank  all  moneys  which  the 
debtor  should  borrow  of  the  Bank,  or  which  the  Bank  should  advance 
to  him,  by  discounting  bills  or  otherwise,  and  any  sums  in  which  he 
might  in  any  manner  whatsoever  become  indebted  to  the  Bank, 
and  should  indemnify  the  Bank  against  all  losses  which  the  Bank 
might  sustain  by  discounting  any  bills  or  notes  for  the  accommodation 
of  the  principal  debtor,  the  bond  should  be  void.  Averment,  that 
moneys  w«:«  owing  to  the  Bank,  and  that  the  Defendant  had  not  paid 
when  demanded. 

Flea  on  equitable  grounds : — ^That,  at  the  time  of  the  making  of 
the  bond,  a  mortgage  over  certain  sheep,  and  also  a  lien  upon  the 
wool  of  the  said  sheep,  were  given  to  the  Bank  by  the  said  A.  N. 
Taylor  (the  principal  debtor)  by  way  of  collateral  security  for  the 
payment  of  the  amount  secured  by  the  said  bond,  and  that  the  Bank, 
under  the  powers  given  to  them  in  the  said  mortgage,  sold  the  sheep 
and  wool,  and  realized  a  greater  sum  than  that  for  which  the  defendant 
is  liable  to  the  Bank.     Issue. 

The  mortgage  referred  to  in  the  plea  was  also  dated  the  5th  day  of 
September,  1878,  and  was  made  between  the  principal  debtor  and  the 
Bank.  It  recited  the  bond,  and  professed  to  be  given  as  a  collateral 
aeeurity  thereto.  By  this  mortgage  the  sheep  and  station  effects  of 
the  debtor  were  transferred  to  the  Bank,  to  secure  the  current  account. 
A  power  of  attorney  was  therein  given  to  the  Bank  Manager  to  act 
as  he  thought  fit  in  the  management  or  disposal  of  the  property 
comprised  in  the  mortgage,  and  any  expenses  incurred  by  the  Bank 
in  such  management  might  be  charged  to  the  debtor's  account.  It 
was  also  covenanted  that  all  wool  grown  on  the  station  should  be 
deUvered  to  the  Bank.  It  also  contained  the  following  power  of 
sale : — ''  Provided  always,  that  if  default  shall  be  made  by  the  said 
mortgagor  in  payment  on  demand,  as  provided  by  the  said  bond,  of 
any  sum  of  money  secured  by  the  said  bond  and  collaterally  by  these 
presents,  contrary  to  the  tenor  thereof;  or  in  case  of  the  breach  of 
any  of  the  covenants  on  the  part  of  the  said  mortgagor  herein  con- 
tained ;  or  in  case  any  circumstances  shall  arise,  which  in  the  opinion 
of  the  Board  of  Directors  of  the  said  Bank  shall  render  it  necessary 
or  expedient  for  the  safety  or  security  of  the  said  Bank  so  to  do, 
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1881.  although  no  such  default  shall  have  been  made ;  it  shall  be  lawful  for 
r  g^  the  said  Bank^  or  its  agents^  thereupon^  or  at  any  time  thereafter,  so 

V,  long  as  any  monies  shall  remain  secured  by  the  said  bond  or  by  these 

Taylor,  presents,  notwithstanding  any  previous  default  or  other  matter  or 
thing,  and  without  the  necessity  of  any  consent  on  the  part  of  the 
said  mortgagor,  to  enter  upon  and  take  possession  of  the  said 
mortgage  property,  upon  the  said  lands  or  any  part  thereof,  and 
thereupon,  or  at  any  time  thereafter,  and,  whether  in  or  out  of 
possession  or  receipt  as  aforesaid,  to  sell  and  dispose  of  the  said 
mortgage  property,  either  together  or  in  parcels,  either  by  public 
auction  or  private  contract;  and  with  liberty  to  buy  in  the  same,  or 
any  part  or  parts  thereof,  at  any  auction ;  and  to  rescind  or  vary  any 
contract  made  for  the  sale ;  and  to  resell  at  discretion  without  being 
liable  for  any  loss  occasioned  thereby  :  and  at  such  time  or  times,  for 
such  price  or  prices,  with  such  credit  to  the .  purchaser  or  purchasers 
thereof ;  and  with  liberty  to  impose  such  terms  of  payment,  and  with 
or  without  special  or  other  conditions ;  and  with  power  to  allow  the 
purchase  money,  or  any  part  thereof,  to  remain  secured  by  mortgage 
of  the  said  premises,  or  on  any  security,  or  in  such  manner  as  to  the 
said  Bank  shall  seem  reasonable/' 

The  debtor  becoming  involved  in  difficulties,  the  Bank  sold 
from  time  to  time  the  property  secured  by  the  mortgage.  Amongst 
other  transactions,  the  debtor,  with  the  consent  of  the  Bank,  sold 
2500  of  the  mortgaged  sheep  to  one  Suttor  for  his  promissory  note 
for  £810  at  six  months.  This  note  was  discounted  by  the  Bank, 
and  the  proceeds  were  placed  to  the  debtor's  credit.  Subsequently 
Suttor  became  insolvent,  and  the  note  was  dishonoured.  The 
Bank  thereupon  charged  the  note  to  the  debtor's  debit.  Afterwards 
the  accounts  were  closed,  when  it  appeared  that,  if  the  Bank  was  not 
allowed,  as  against  the  surety,  to  charge  the  account  with  the  £810 
of  the  dishonoured,  the  balance  would  be  slightly  in  the  surety's 
favour';  but  that,  if  the  Bank  could  so  charge  it,  then  the  surety 
was  liable  to  an  amount  which,  with  subsequent  interest,  came  to 
£947  13s.  3d.  The  action  was  tried  before  Mr.  Justice  Windeyer 
and  a  jury  of  four,  at  Sydney,  on  23rd  November,  1880,  when  His 
Honor  directed  a  verdict  for  the  Plaintiff  for  £947  13s.  3d. 

There  was  another  item  of  £1058,  to  which  allusion  is  made  in  the 
judgments.  It  was  the  price  of  wool  shorn  from  the  mortgaged 
sheep  during  the  currency  of  the  account.  It  was  practically  admitted 
during  the  argument  that  this  item  was  properly  charged  by  the  Bank 
against  the  moneys  supplied  to  work  the  debtor's  station. 
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A  rule  nisi  for  a  new  trial  was  obtained  by  PiUher  in  the  November       1<^1. 
term  on  the  following^   amongst  other^  grounds: — (1)    That   the!       -k^BW 
amounts  realised  by  the  sale  of  collateral  securities  exceeded  the         v. 
amount  of  the  Defendant's  liability;  (2)  that  the  Bank,  by  dealing     Tatlob. 
with  the  collateral  securities,  or  allowing  the  debtor  to  do  so,  dis- 
charged the  Defendant  from  his  liability  under  the  bond  to  the  extent 
of  the  securities  so  dealt  with. 

Pitcher  (0.  B.  Stephen  with  him),  on  behalf  of  the  Defendant, 
moTcd  to  make  the  rule  absolute.  The  Defendant  was  a  surety  to  the 
extent  of  d£2500.  The  Bank  took  the  mortgage  over  the  station  and 
sheep  as  collateral  security  to  the  bond.  The  debtor,  A.  N.  Taylor, 
sold  the  sheep  to  Suttor  for  the  promissory  note  of  d£810.  As  regards 
my  client,  this  was  a  sale  by  the  Bank ;  for  the  debtor  could  not  sell 
without  their  consent,  as  they  had  a  registered  lien  over  the  sheep. 
In  fact,  they  approved  of  the  sale,  and  discounted  the  bill,  placing  the 
proceeds  to  the  debtor's  credit.  Supposing  the  bill  had  not  been 
dishonoured,  there  would  have  been  no  balance  against  the  debtor, 
and  the  Bank  would  have  had  no  action  against  the  surety.  Having 
parted  with  the  collateral  security — the  shetp — for  a  worthless  note,  we 
are  discharged  pro  tanto.  Here,  though  the  guarantee  is  a. continuing 
one,  the  liability  is  limited  to  £2500 ;  but,  though  it  is  a  continuing 
one,  the  surety  is  entitled  to  have  the  collateral  security  kept  intact. 
In  Expwrte  Biishforth  (1)  the  surety  had  with  two  debtors  entered 
into  a  joint  and  several  bond  for  JK10,000  to  bankers,  conditioned  for 
the  payment  at  any  time  of  the  balance  that  might  then  be  due  to 
the  bankers.  The  debtors  became  bankrupt,  owing  the  bankers 
iE20,000.  Lord  Eldon  held  the  bankers  were  their  own  insurers  for 
any  moneys  they  advanced  beyond  the  amount  secured  by  the  bond, 
and  ordered  them  to  pay  to  the  surety  the  dividends  they  had  received 
on  that  amount.  This  case  was  followed  in  Paley  v.  Field  (2), 
showing  that  the  creditor  cannot,  by  making  advances  to  the  debtor 
beyond  the  limit,  deprive  the  surety  of  his  rights.  If  a  surety 
guarantees  a  limited  portion  of  a  floating  debt,  he  has  in  respect  of 
that  portion  all  the  rights  of  the  creditor — Ellis  v.  Emmanuel  (3), 
Hobsan  v.  Bass  (4) — and  that  whether  the  surety  knew  of  the 
.collateral  security  or  not,  and  though  it  was  received  after  the  date  of 
the  contract  of  surety,  Pledge  v.  Buss  (5)  over-ruling  on  this  point 

(1)  10  Ves.  409.  (4)  L.  R.  6.  Oh.  Ap.  792. 

(2)  12  Yes.  435.  (6)  Johns,  663, 667 ;  6  Jar.  N.S.  696. 

(3)  1  Ex.  Div.  157. 
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1881.       NewUm  v.  Charlton  (6),  and  see  Campbell  v.  Bothwell  (7),  Ihmean 


BankN.S.W.  ^'  ^orth  and  South  Wales  Bank  (8),  in  which  last  case  the  House  of 
V.  Lords  distinctly  lay  it  down  that  ''  the  surety's  right  in  this  respect 
in  no  way  depends  on  contract^  but  is  the  result  of  the  equity  of 
indemnification  attendant  on  suretyship/'  If  the  creditor  destroys 
the  security  he  loses  his  remedy  against  the  surety — Pea/rl  v.  Deacon 
(9),  WtUfy,  Jay  (10),  Campbell  v.  Rothwell  (7),  Bees  v.  Berrington 
(11).  Here  the  Bank  gave  away,  practically,  the  sheep,  our 
security,  and  we  are  discharged  pro  tanto.  [Sia  W.  Manning,  J. 
If  the  Bank  was,  as  you  say,  a  trustee  for  the  Defendant  of  these 
sheep,  it  would  only  be  liable  for  ^^  wilful  default/'  Their  sale  may 
have  been  reasonable,  though  unfortunate.]  The  jury  should  have 
been  asked  whether  that  was  so.  [Sir  W.  Manning,  J.  How  could 
they  be  on  this  issue  7  You  plead  "  payment,"  and  have  not  sug- 
gested in  the  pleadings  or  in  your  rule  that  the  Bank  threw  away  the 
security.]  The  Court  can  amend,  Morris  v.  Taylor  (12).  Besides, 
our  plea  is  an  equitable  one,  and  states  that  the  Bank  had  '^ realised" 
the  security. 

Dwrley,  Q.C.,  and  Salomons,  Q.C.  (C  J.  Marvnmg  with  them)  for 
the  Bank. .  The  Defendant's  argument  comes  to  this,  that  the  Bank, 
having  taken  the  mortgage,  must  never  part  with  it  whilst  the  bond 
is  uncancelled.  If  the  Defendant  had  come  in  when  these  sales  were 
made  he  might  have  cancelled  his  bond  ;  but  he  allowed  the  account 
to  run  on,  and  further  advances  to  be  made ;  and  for  these  further 
advances  his  bond  is  a  continuing  guarantee,  and  we  are  entitled  to 
sue  on  it.  If  the  Bank  sold  the  sheep  improperly,  or  improvidently, 
that  may  be  the  subject  of  a  special  action,  but  could  not  be  tried  on 
this  plea.  It  would  raise  many  questions  as  to  Sutter's  position  and 
credit,  the  custom  on  such  sales,  and  the  like.  The  plea  says  ''  pay- 
ment," and  you  cannot  possibly  call  a  promissory  note  payment. 

Pilcher  in  reply.  As  between  us  and  the  Bank  this  was  strictly 
''payment,"  for  they  chose  to  take  a  note  where  they  might  have  got 
cash  from  another  purchaser^  Srmth  v.  Ferrand  (13).  [Sib  J. 
Martin,  C.J.  In  that  case  cash  was  actually  offered.  They  may 
not  have  been  able  to  get  it  here.]     Then  they  should  have  kept  the 

(6)  10  Hare  646.  (10)  L.  K.  7  Q.  B.  766. 

(7)  47  L.  J.  C.  L.  144  (11)  2  L.  C.  Eq.  1002,  4th  Bd. 

(8)  L.  R.  6  Ap.  Cas.  1.  (12)  Syd.     Morning    Her.,    March, 

(9)  24  Beav.  186  ;  affirmed  on  appeal  1857. 

1  De  G.  &  Jo.  461 ;  26  L.  J.  Ch.  761 ;  (IS)  9  Dow.  &  Ry.  808 ;  7  B  &  C.  19. 

S  Jar.  N.8.  1187. 
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security.     [Sir  J.  Martin^  C.J.     Mr.  Justice  Windeyer  has  just       1881. 
called  my  attention  to  the  fact  that  the  power  of  sale  in  the  mortgage  ~ 
authorises  the  Bank  to  sell  for  credit^  and  not  to  be  liable  for  any         v, 
loss.]     We  are  not  bound  by  that.  Taylor. 

Sir  J.  Martin^  C.J.  This  was  an  action  on  a  cash  credit 
bond  to  which  the  Defendant  was  one  of  the  sureties.  The  sureties' 
liability  under  the  bond  was  limited  to  £2500.  The  declaration  laid 
is^  that  advances  were  made  by  the  Bank  to  the  principal  debtor^ 
the  Defendant's  brother^  to  an  amount  exceeding  that  sum ;  that 
default  had  been  made  in  respect  of  those  advances ;  and  that  the 
Defendant^  as  surety^  was  consequently  indebted  to  the  Bank  in  a 
sum  which  the  jury  have  found  to  be  £947  13s.  3d.  An  equitable 
plea  was  filed  to  the  effect  that  the  Bank  had  realised  a  collateral 
security^  and  paid  themselves  out  of  the  proceeds.  At  the  trial  it 
was  proved  that  the  Bank  had  received  the  sum  of  £1058  as  proceeds 
of  the  sale  of  wool  of  the  sheep  mortgaged  to  the  Bank  at  the  time 
of  making  the  bond.  It  is  admitted^  however^  that  that  sum  is  pro- 
perly set  off  by  the  Bank  against  the  current  expenses  of  the  station. 
Some  other  of  the  mortgaged  sheep  were  sold  for  a  promissory  note  for 
iE997.  That  note,  however,  was  endorsed  by  the  Defendant  and  dis- 
counted by  the  Bank,  and  it  is  not  disputed  that  the  bank  are  entitled 
to  charge  this  against  the  Defendant.  The  real  point  in  contest  has 
been  a  sale  by  the  Bank  and  the  principal  debtor  together  of  certain 
of  the  mortgaged  sheep  to  a  Mn  Suttor,  for  which  Mr.  Suttor  gave 
his  promissory  note  at  six  months  for  £810.  This  note  was  dis- 
counted at  the  Bank  and  the  proceeds  were  placed  to  the  debtor's 
credit  until  it  was  dishonored,  when  the  amount  was  charged  against 
bim.  The  Defendant  has  contended  that  the  receipt  of  this  note 
by  the  bank  was  a  payment  under  the  collateral  security  of  the 
mortgage.  It  is  conceded  that  if  it  was  not  a  payment  the  verdict 
was  right.  We  have  had  a  long  argument,  but  no  reference  was 
made  to  the  mortgage  until  one  of  the  Court  drew  attention  to  the 
power  of  sale.  [His  Honor  here  read  the  power  of  sale.]  Now,  the  plea 
itself  states  that  the  sale  was  made  under  this  mortgage.  It  is  only 
the  existence  of  this  mortgage  that  enables  the  Defendant  to  set  up 
bis  plea  at  all.  Of  course,  he  can  only  fall  back  on  it  in  accordance 
with  its  terms.  In  the  face  of  this  power  to  sell  for  credit  the 
Defendant  cannot  say  that  the  Bank  must  sell  for  cash.  If  he 
invokes  the  aid  of  the  deed  he  is  bound  by  every  part  of  it.  Well, 
they  sold  on  credit.  To  a  certain  extent  they  thereby  realised  the 
collateral  security,   and  the  money  was  placed  to  the  credit  of  the 
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1881.       debtor  until  the  note  was  dishonored.    There  was  no  realisation,  in 

~      j^^  ^*"*^  thongh  there  would  have  been  if  Suttor  had.     I  do  not  mean 

p/  '    'to  say  that  gross  misconduct  or  fraud  in  a  sale  by  the  Bank  might 

Tatlob.     not  giyg  ^|jg  Defendant  a  remedy  in  equity,  but  nothing  of  the  kind 

is  stated  in  the  plea,  or  was  suggested  at  the  trial.     The  rule  must  be 

discharged. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion ;  though,  until 
the  power  of  sale  was  read,  I  thought  the  rule  ought  to  be  made 
absolute ;  but  that  cut  away  the  basis  of  my  difficulty.  My  difficulty 
was  that  the  Bank,  a  quasi  trustee  for  the  Defendant,  had  sold  on 
credit.  This  case,  however,  does  not  depend  ou  ordinary  principles 
of  trust,  but  on  the  terms  of  this  particular  mortgage.  The  Defendant 
may  even  yet  have  a  remedy  in  equity  if  he  can  prove  fraud  or  negli- 
gence against  the  Bank.  Equity  watches  jealously  the  exercise  by 
mortgagees  of  their  great  powers.  There  is  no  proof  of  such  an  ex- 
treme case  here,  and  we  are  only  a  Court  of  Equity  to  the  extent  of 
the  plea  on  record.  The  £1058  is  not  corpus.  It  is  the  mere  annual 
produce  of  the  sheep  produce  of  the  sheep  mortgaged,  and  is  pro- 
perly set  against  the  current  expenses  of  the  station. 

WiNDEYEB,  J.  I  concur.  My  mind  fluctuated  considerably 
during  the  argument,  till  I  observed  and  drew  the  attention  of  the 
Court  to  the  power  of  sale  which  appears  to  me  decisive. 

Rule  discharged  vnth  costs. 

Attorneys  for  Plaintiff — Allen  and  Allen. 
Attorney  for  Defendant — Beale. 
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BANK  OF  NEW  SOITTH  WALES  v.  PALMER.  ISSL 


Seal  Property  Ad,  26    VicU,   No,    9,    «.    68,   59— i/e««   hy  mortgagor   irfter      "^"^  ^^* 
morigagt — Proqf  qf  DffavU — Demand  qf  rent  by  mortgagee, 

A.  possessing  a  house  registered  under  R.  P.  Act  mortgaged  the  same  to  the 
Plaintiff,  and  afterwards  gave  a  lease  to  the  Defendant.  Rent  payable  quarterly 
on  Ist  October,  &c.  On  2nd  September,  A.  assigned  his  estate  to  trustees  for 
creditors.  On  14th  September,  the  Plaintiff  and  one  of  the  trustees  went 
together  to  the  Defendant,  and  told  him  to  pay  rent  to  the  Plaintiff. 

HM,  that  under  these  circumstances,  the  Plaintiff  need  not,  in  an  action  for 
use  and  occupation,  give  formal  proof  of  default  on  the  part  of  A. 

Qwere,  Whether  the  tenant  can  set-up  **  no  default "  as  a  defence  ? 

SembU,  That  ss.  58  and  59  must  be  read  together  as  one  clause. 

Action  for  use  and  occupation  for  four  quarters  rent. 

Pleas:  (1)  Payment  of  £84  10s  into  Court  for  the  last  two 
quarters'  rent.  (2)  Never  indebted  as  to  first  two  quarters.  (3) 
Payment  as  to  first  two  quarters. 

One  Byrne  was  the  registered  owner  of  a  certain  hotel  at  Coo- 
namble,  under  the  Real  Property  Act.  On  the  28th  September, 
1877,  he  gave  a  memorandum  of  mortgage,  duly  registered,  on  the 
same  to  the  Bank  of  N.8.W.  to  secure  a  current  account.  On  the 
8th  October,  1878,  he  granted  a  lease  of  the  premises  to  the 
Defendant  Palmer  as  tenant  for  the  term  of  five  years  from  the  19th 
October,  1878,  at  a  rent  of  £169,  payable  quarterly  on  the  first  days 
of  October,  January,  April  and  July,  "  first  payment  to  be  made  on 
the  1st  day  of  January  next  ensuing.''  The  Bank  was  no  party  to  this 
lease.  On  the  2nd  September,  1879,  Byrne  assigned  his  estate  to 
trustees  for  his  creditors,  under  5  Vic.  No.  9,  ss.  88 — 87.  Byrne 
got  into  pecuniary  difficulties,  and  the  Bank  refused  to  advance  him 
more  money,  some  time  before  July,  1879. 

The  Bank  Manager  saw  the  Defendant  on  the  14th  of  July,  1879, 
and  cautioned  him  to  pay  no  fuither  rent  to  Byrne,  as  the  Bank 
claimed  the  same  as  mortgagees.  After  the  assignment,  he  went 
again  with  one  of  the  trustees,  and  told  Palmer  that  all  rentals  were 
to  be  paid  into  the  Bank  and  credited  to  the  assigned  estate. 
Palmer  subsequently  refused  to  pay  any  rent  to  the  Bank,  and  after 
the  Ist  July,  1880,  the  Bank  sued  for  a  year's  rental,  £\6Q.  The 
above  was  the  evidence  given  by  the  Plaintiff  at  the  trial  on 
November  23rd,  1880. 
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1881.  Mr.  Justice  Windeyer  was  asked  to  nonsuit  on  the  ground  that  it 

had  not  been  proved  that  there  was  any  default  made  under  the 
mortgage  which  would  entitle  the  Bank  as  mortgagee  to  claim  the 
Falmeb.  j.gjj^g  ^^jg^  ^jjg  Ug^l  Property  Act,  ss.  58,  59  (1).  The  Judge, 
however,  refused  to  nonsuit.  And  the  Defendant  then  entered  into 
a  defence  that  the  iSrst  two  quarters'  rent  sued  for  had  been  paid  in 
advance  to  Byrne  and  that  no  demand  had  been  made  by  the  Bank 
upon  Byrne.  The  jury,  however,  disbelieving  this  story  of  payment, 
returned  a  verdict  for  the  Plaintiff. 

In  December,  1880,  Want,  for  the  Defendant,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the  following  amongst 
other  grounds  : — ^That  there  was  no  evidence  of  default  on  the  part 
of  Byrne,  and  that  without  such  default  the  Plaintiffs  were  not  entitled 
to  enter  under  their  mortgage,  or  to  succeed  in  this  action. 

Want  (0.  B.  Stephen  with  him)  moved  to  make  the  rule  absolute. 
If  the  Bank  were  ordinary  legal  mortgagees  it  is  clear  they  could  not 
maintain  this  action.  A  tenant  of  the  mortgagor  under  a  demise 
subsequent  to  the  mortgage  is  a  stranger  to  the  mortgagee,  who  can 
eject  him,  but  who  cannot  distrain  upon  him,  or  sue  him  for  use  and 
occupation,  for  these  latter  remedies  depend  on  the  relation  of  land- 
lord and  tenant  existing  between  the  parties,  Rogers  v.  Eumpherys 
(2).  A  mortgagee  cannot,  by  merely  giving  such  a  tenant  notice  to 
pay  rent  to  him,  create  that  relation,  Evans  v.  Ellioit  (3)  over- 
ruling the  contrary  dictum  in  Pope  v.  Biggsi  (4).     There  must  be 

(1)  The  mortgagee  .  .  .  upon  default  regard  to  receipt  and  recovery  of  and 
in  payment  .  .  .  may  enter  into  giving  discharges  for  such  rents  and 
possession  of  the  mortgaged  ....  piofits  shall  be  suspended  and  trans- 
land  by  receiving  the  rents  and  profits  f erred  to  the  said  mortgagee  .  .  . 
thereof,  or  may  distrain  upon  the  oc-  until  such  notice  be  withdrawn  .  .  . 
cupier  .  .  .  under  the  power  to  or  the  m(>rtgage  .  .  satisfied  and  a 
distrain  hereinafter  contained  for  the  discharge  thereof  duly  registered ;  and 
rent  then  due,  or  may  bring  an  action  in  every  such  case  the  receipt  in  writing 
of  ejectment  to  recover  the  said  land  of  the  mortgagee  .  shall  be  a 
.  .  .  •  in  the  same  manner  in  which  sufficient  discharge  for  any  rents  .  . 
he  might  have  made  such  entry  or  and  no  person  paying  the  same  shall  be 
distress,  or  brought  such  action  if  the  bound  to  inquire  concerning  any  default 
principal  sum  .  .  .  were  secured  or  other  circumstances  affecting  the 
to  him  by  a  conveyance  of  the  legal  right  of  the  person  giving  such  notice 
estate  .  .  .  Sec.  69.  Whenever  a  beyond  the  fact  of  his  being  duly  re- 
mortgagee  .  .  .  shall  give  notice  gistered  as  mortgagee  .  .  •  2  Ol. 
of  his  demanding  to  enter  into  receipt  Stat.  1957. 
of  the  rents  and  profits  ...  to  the  (2)  4  A.  &  E.  299,  313. 
tenant  ...  all  the  powers  and  (3)  9  A.  &  £.  342. 
remedies  of  the  mortgagor    ...    in  (4)  9  B.  &  C.  246. 
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some  attornment  or  acquiescence  on  the  part  of  the  tenant.     A  sub-       1881. 
sequent  attornment^  such  as  our  payment  into  Court  of  the  last  twoZ       -_-__ 
quarters'  rent  claimed,  only  creates  a  new  tenancy,  and  does  not  set         t;. 
up  the  mortgagee's  title  as  landlord  by  relation  back,   Evans   v.    ^^'*"** 
Elliott  (3),  Mo88  y.  Oallimore  (5).     The  Plaintiffs  must,  therefore, 
rely  on  the  Real  Properly   Act.     Under  that  they  have  not  the  legal 
estate.     Sec.  56  says : — ''  Mortgage  and  encumbrance  under  this  Act 
shall  have  effect  as  security,  but  shall  not  operate  as  a  transfer  of  the 
land  thereby  charged/'     They  cannot  enter  when  they  Uke,  as  if  they 
had  the  legal  estate.     They  have  only  the  powers  given  them  by  ss* 
68,  69  (1) ;  and  these  powers  only  arise  upon  default  being  made. 
The   two    sections  must  be  read   together.     Sec.  58   says — "The 
mortgagee     .     .  upon  default     .     .     .     may  enter  into  posses- 

sion ...  by  receiving  the  rents  .  .  -  . ;"  and  Sec.  59  opens 
with  the  words — "  Whenever  a  mortgagee  .  .  .  shaU  give  notice 
of  his  demanding  to  enter  into  receipt  of  the  rents  .  .  ."  This 
peculiar  wording,  and  the  objects  of  the  two  sections,  shows  that  the 
Legislature  intended  them  to  be  read  as  one  section.  The  money 
secured  by  the  mortgage  was  payable  "on  demand."  The  Bank 
proved  no  demand,  and  Byrne  swore  there  was  none.  Therefore 
there  was  no  default,  and  the  Bank's  powers  to  demand  the  rent  of  us 
never  came  into  existence. 

Barley y  Q.C.,  and  Salomons^  Q.C.  (0.  J.  Manning  with  them), 
for  the  Bank.  There  was  ample  evidence  that  demand  had  been 
made  by  the  Bank,  or  been  waived,  and  that  default  had  been  made. 
On  2nd  September  Byrne  admitted  he  could  not  pay  his  debts  by 
assigning  to  the  trustees,  who  then  became  the  mortgagors  and  land- 
lords of  the  Defendant.  Then,  on  the  14th  of  September,  the  Bank 
Manager  and  one  of  the  trustees,  representing  the  mortgagees  and 
mortgagors,  go  together  to  Palmer,  and  bid  him  pay  the  rent  to  the 
Bank.  [Sib  W.  Manning,  J.  It  seems  to  me  sections  58  and  59 
(1)  are  for  the  protection  of  the  mortgagor.  If  he  chooses  to  waive 
the  notice  or  demand,  how  can  his  tenant  set  it  up  ?]  It  is  only  the 
mortgagor's  interests  that  are  considered  on  th6  question  of  default. 
The  tenant  is  separately  protected  in  paying  the  rent  by  the  words 
''no  person  paying  the  same  shall  be  bound  to  inquire  concerning 
any  default "  at  the  end  of  s.  59.  Pope  v.  Biggs  (4)  has  not  been 
over-ruled.  [Sib  J.  Mabtin,  C  J.  Pope  v.  Biggs  is  good  law 
enough ;  but  you  do  not  want  it  if  you  are  within  these  sections.] 

(6)  1  Sm.  L.G.  Tth  Bd.  629,  689. 
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1881.       The  jury  said    they    did    not    believe  the  story  of   Byrne    and 

Bank  NSW.  ^^™®'  *^*^*  *^®  ^"^  ^^  quarters  sued  for  had  been  paid  in  advance, 

V.         and  therefore  we  may  (though  we  deny  it  is  necessary  or  relevant) 

^^''"^     consider  that  they  disbelieved  Byroe's  statement  that  no  demand  for 

the  mortgage  money  had  been  made  on  him  by  the  Bank.     As  a 

matter  of  fact,  we  are  suing  for  and  at  the  request  of  the  trustees. 

Want  in  reply. 

Sib  James  Martin,  CJ.  In  this  case,  one  Byrne  was  the  owner 
of  property  under  the  Real  Property  Act.  This  property  he  mort- 
gaged to  the  Bank.  After  the  mortgage  he  leased  one  of  the  houses 
to  the  Defendant  Palmer.  Byrne,  getting  into  pecuniary  difficulties, 
assigned  all  his  estate  to  trustees  for  the  benefit  of  his  creditors. 
After  this  assignment  the  Bank,  under  section  59  of  the  Act,  gave 
notice  to  the  Defendant  to  pay  to  the  Bank  the  rent  then  accruing 
due.  The  demand  seems  to  have  been  repeated,  and  on  one  occasion 
one  of  the  trustees  accompanied  the  manager  of  the  Bank  when  he 
demanded  rent  of  the  Defendant.  It  is  admitted,  in  fact,  that  the 
Bank  are  suing  with  the  consent  and  on  the  behalf  of  the  trustees, 
who  assent  to  this  action,  and  wish  it  to  succeed.  Therefore,  the 
trustees  must  be  taken  to  admit  that  everything  has  been  rightfully 
done  that  will  enable  the  Bank  to  succeed.  The  trustees,  in  whom 
all  the  rights  of  Byrne,  the  mortgagor,  are  vested,  cannot  dispute 
anything  necessary  to  be  proved  to  support  this  action.  At  Common 
Law  it  is  plaiu  that  the  mortgagee,  in  the  case  of  lease  made  after  the 
mortgage,  cannot  by  a  mere  demand  of  rent  enable  himself  to  bring 
an  action  for  use  and  occupation,  unless  there  has  been  attornment  or 
acquiescence  by  the  tenant.  The  Plaintiffs^  not  being  able  to  show 
attornment  or  acquiescence,  cannot  avail  themselves  of  the  Common 
Law,  and  so  fall  back  upon  the  Real  Property  Act.  I  quite  agree 
with  Mr.  Want  that  sections  58  and  59  must  be  read  together  as  one 
section.  The  question  here  is — Has  there  been  such  default  on  the 
part  of  Byrne,  and  such  notice  of  demand  by  the  Bank  upon  the 
Defendant  as  to  bring  the  Plaintiff's  case  within  these  two  sections? 
Under  the  peculiar  circumstances  of  this  case,  I  think  there  has  been 
what  is  equivalent  to  a  proof  of  such  default  and  notice.  The 
mortgagor's  interest  has  been  assigned  to  the  trustees.  They  are 
the  persons  from  whom  the  mortgage  debt  would  be  demanded  (one 
of  them  went  with  the  manager  to  give  notice  to  pay  the  rent  to  the 
Bank),  and  they  are  themselves  the  real  parties  bringing  this  action. 
We  cannot,  therefore,  say  that  we  are  doing  them  a  wrong  by 
assuming  they  were  in  default.     Looking  at  these  peculiar  drcum* 
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staneeSj  I  think  that  it  was  not  necessary  to  prove  default  on  the       1881'. 
part  of  the  mortgagor^  or  any  other  demand  than  that  of  rent  from  ^^       _ 
the  tenant.    The  role  must  be  discharged.  «.'  ' 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  The  verdict 
decided  that  the  only  payment  set  np  by  the  Defendant  had  never 
been  made.  Therefore,  rent  had  been  paid  to  nobody.  Therefore, 
under  these  circumstances,  either  Byrne,  if  solvent,  could  have  sued 
for  rent,  or,  he  having  assigned  his  estate,  the  trustees  who  stand  in  his 
place.  The  question  resolves  itself  into  this — ^Are  the  right  persons 
bringing  this  action  ?  Has  the  relation,  defined  by  these  sections  of 
the  Act,  been  duly  created  between  the  Bank  and  Palmer  ?  I  think 
it  has.  The  rule  must  therefore  be  discharged.  I  may  add  that  I 
concur  with  the  Chief  Justice  in  thinking  that  ss.  58  and  59  (1) 
must  be  read  together. 

WiNDBTEB,  J.     I  concur. 

Rule  discharged  unth  costs. 

Attorneys  for  the  Flaintiffis — Allen  and  Allen. 
Attorney  for  the  Defendant— (?•  M.  Dunn,    • 


SHEPHERD  V.  St.  BAKBR  amd  Anotbbb. 


1881. 


CotU — PraeUce— Costs  qf  preparing  brief— No  notice  of  trial. 

Special  circumstances  may  entitle  a  Defendant  to  the  costs  of  instnietions  for     ^^'"^  ^* 
brief,  drawing  and  copy,  although  no  notice  of  trial  has  been  giyen.   Per  MAifimro 
and  Wdcdstxii,  J.J.    Ma&tin,  C.J.,  dies. 

Motion  to  set  aside  an  order  made  by  Windbyeb,  J.  in  Chambers, 
directing  a  review  of  taxation  by  the  Prothonotary. 

The  cause  had  been  set  down  on  15th  March  for  trial  at  the 
Goulbum  Circuit  Court  on  9th  April.  No  notice  of  trial  (which, 
according  to  the  practice  of  the  Supreme  Court  would  have  been 
sixteen  clear  days)  was  given.  But  after  the  case  was  set  down  for 
trial,  the  Defendant's  attorney,  Mr.  Coonan,  met  Mr.  Faithfull,  the 
Plaintiff's  attorney ;  and  according  to  the  affidavit  made  by  Mr. 
Coonan  : — '^  Mr.  Faithfull  informed  me  of  the  said  case  having  been 
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1881.        SO  set  down  for  trial  for  the  9th  day  of  Aprils  and  I  immediately 

~  eansed  briefs  to  be  prepared  for  couDsel.  and  also  saw  Mr.  John 

V.         Wantj  and  arranged  with  him  to  go  to  Goulburn  to  appear  on  behalf 

St.  Baker,  ^f  Defendants  at  the  said  April  sittings  of  the  Court.     I  have  a 

distinct  recollection  of  informing  Mr.  Faithfull  of  this  fact,  having 

met  him  in  King  Street,  just  as  I  was  coming  out  of  Mr.  Want's 

office,  Mr.  Faithfidl  at  the  same  time  enquiring  of  me  if  1  knew  what 

other  counsel   were  going  to   Goulburn.''     The   Plaintiff  gave   no 

notice  of  trial,  but  discontinued  the  action. 

On  taxation  of  the  Defendants'  costs,  the  Prothonotary  struck  out 
the  items  for  instructions  for  brief,  drawing  and  copy,  on  the  ground 
that  the  action  had  been  discontinued  without  notice  of  trial  having 
been  given. 

The  Defendants  appealed  to  the  Judge  in  Chambers,  who  held 
that  the  Prothonotary  had  proceeded  on  a  wrong  principle  in  dis- 
allowing the  costs,  and  directed  him  to  review  his  taxation. 

Against  this  order,  the  Plaintiff  appealed  to  the  Full  Court. 

C.  B.  Stephen  for  the  Appellant.  No  notice  of  trial  haviog  been 
given  by  us,  the  Defendants  are  not  entitled  to  their  costs.  They  were 
not  obliged  to  incur  any  expense  until  they  receive  notice ;  for,  if 
we  proceeded  to  trial  without  giving  notice,  they  might  have  the 
judgment  set  aside.  The  rule  is  stated  in  2  Chitty's  Archbold  (1) 
and  in  the  cases  of  Doe  d.  Postlethwaite  v.  Neale  (2), 
Cooper  V.  Boles  (3),  and  Freeman  v.  Springham  (4).  [Windbyeb, 
J.  In  those  cases  no  communications  took  place  between  the 
attorneys  as  here.]  The  statement  made  by  Mr.  Faithfull  was  only 
to  the  effect  that  the  case  was  set  down  for  trial,  and  he  shortly 
afterwards  spoke  as  to  what  counsel  were  going  on  that  circuit.  By 
the  English  practice,  setting  down  cases  and  giving  notice  for  trial 
are  done  simultaneously.  In  this  colony  cases  are  set '  down  early 
for  trial,  in  order  to  get  a  good  place  on  the  list.  The  practice  here 
is  well  known.  If  this  ruling  is  confirmed,  the  Prothonotary,  in 
taxing  costs,  will  have  to  judge  between  affidavits  setting  out  loose 
and  indefinite  conversations  between  attorneys.  The  strict  role 
ought  to  be  followed. 

E.  Barton,  for  the  Respondents,  was  not  called  upon. 

Sib  J.  Martin,  C. J.  I  think  the  application  ought  to  be  granted. 
By  onr  rules  of  Court  the  setting  down  of  a  case  for  trial  is  provided 

(1)  p.  1485  (mh  Ed.).  (3)  6  H.  A  N.  188 ;  29  L.  J.  Ex.  141. 

(2)  2  M.  <fc  W.  733 ;  6  Dowling,  166.  (4)  32  L.  J.  G.  P.  249. 
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for  separately  from  the  giving  of  a  notice  of  trial.  Here  there  was       1881. 
no  notice  of  trial  given^  but  a  conversation  took  place  between  the 
attorneys  for  the  parties,  which  perhaps  led   Mr.  Coonan  to  think 
that  the  Plaintiff  would  go  to  trial ;  but  no  notice  of  trial  in  fact  was  ^'^-  B^^*»- 
given.      Under    these    circumstances,    I    do    not   think  that  the 
Defendants  are  entitled  to  these  costs. 

Sir  W.  Manning,  J.  I  differ  fi^m  His  Honor  the  Chief  Justice.  I 
think  that  this  order  should  be  upheld.  A  man  should  not  be 
allowed  to  run  the  opposite  side  into  expense.  If  a  solicitor  meets 
another  solicitor,  and  tells  him  that  he  has  set  the  case  down,  surely 
then  the  mind  of  that  person  is  sufficiently  informed  that  the  case  is 
going  on.  We  must  bear  in  mind  that  the  Yass  Circuit  immediately 
precedes  Goulburn  Circuit.  Counsel  must  have  an  opportunity  of 
looking  up  cases  before  leaving  Sydney,  and  attorneys  should  not  be 
jammed  into  a  corner.  The  more  respectable  a  solicitor,  the  more 
kis  word  ia  accepted. 

WiNDEYEB,  J.  I  am  of  the  same  opinion  as  His  Honor  Sir 
William  Manning.  I  do  not  deny  that  the  law  is  as  Mr.  Stephen 
has  pointed  out ;  but,  from  what  took  place  between  the  attorneys, 
it  appears  that  they  thought  the  case  was  coming  on  for  trial.  I 
thmk  there  was  no  undue  haste  used  in  preparing  for  trial. 

Bule  dischwrged  with  costs. 

Attorneys  for  Appellant — Iceton  amd  Faithfull. 
Attorneys  for  Respondents — Coonan  and  Ryan. 
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1881.  AIREY  V.  M<MAHON. 

/W1M  24.  Dittrict  Court  Appeal— HuU  nu^PraeHee-U  Vict.,  Ko.  30,  «.  I. 

A  rale  niti  by  way  of  appeal  from  a  dedrion  in  a  District  Ck>iirt  ib  bad,  unlen 
granted  on  affidavit*  or  on  a  copy  of  the  Jadge'e  notes. 

This  was  an  appeal  from  a  District  Court.  A  rule  nisi  had  been 
obtained  under  44  Vict.,  No.  80  (1). 

Foster  for  the  Respondent.  We  take  the  preliminary  objection 
that  the  rule  nisi  was  not  obtained  on  affidavit  as  required  by  the 
Aot.  There  were  no  affidavits  filed  until  after  the  return  day  for 
the  rule.  The  Court  cannot  turn  this  motion  into  a  rule  nid,  for, 
by  section  1,  the  rule  must  be  obtained  within  eight  days  after  the 
judgment  in  the  District  Court,  and  twenty  days  have  now  elapsed* 
Chren  v.  Tute  (2),  cited  in  2  Ohitty's  Archbold,  1579,  12th  Ed. 

Bruce  Smith  for  Appellant.  An  affidavit  has  since  been  filed* 
When  the  rule  was  granted  it  was  represented  that  an  application 
had  been  made  for  a  copy  of  the  Judge's  notes,  and  that  it  had  not 
been  granted.    The  rule  was  practically  made  on  the  Judge's  notes. 

Sib  J.  Martin,  C.J.  The  rule  nisi  ought  to  have  been  applied 
for  on  affidavit,  or  on  a  copy  of  the  Judge's  notes. 

Sib  W.  Manning  and  Windbybb,  JJ.,  concurred. 

Rule  discharged. 

Attorney  for  the  Appellant — A.  ff.  M'OuIloch. 
Attorney  for  the  Respondent — 8.  C.  Brown. 

(1)  44  Vict.,  No.  30,  8.  1 :— "In  any  Judge,  at  the  request  of  either  party, 
cause    ...    in    any  District  Conrt      shall  make  a  note  of  any  qnestion  of 

it  shall  be   lawful  for  any  law  raised    .    .     .    and  of  the  facts 

person  a^ggrieved  by  the  ruling,  order,  in  evidence  in  relation  thereto  and  of 

direction,  or  decision  of  the  Judge  at  his  decision  thereon  and  of  his  final 

any  time  within  8  days  .    .    to  decision  of  the  cause    .    .    .    And  he 

appeal     ...      by  motion    to  the  shall    .    .     .    furnish  a  copy  of  sach 

Supreme  Court    .     .     .    such  motion  note     .     .     .     which  copy  shall  be 

to  be  ea;  parte  in  the  first  instance  used  and  received  on  such  motion  and 

,    .    .    And  at  the  trial    .    •    .    the  at  the  hearing  of  such  appeaL     .    .    .** 

(2)  7  M.  A  W.  142. 


CASE  S 


ARGUED   AND   DETERMINED   IN   THE 


SUPREME  COURT  OF  NEW  SOUTH  WALES 


IN    ITS    COMMON    LAW    JURISDICTION, 


DURING    THE    THIRD     TERM,    1881. 


HOFFNUNG  v,  SIMPSON  and  PINKSaX)NE. 
Partners— Promisaory  Notes— Auctioneer — New  Trial — Small  Amount  q/  Verdict, 

The  Defendftnts  were  partners  in  the  firm  of  '*S.  &  P.*'  as  anctioneers.  S. 
pnrchawd  some  stationery  from  the  Plaintiff,  and  gave  him  a  promissory  note  for 
£22  signed  S.  &  P.  In  an  action  against  both  a  verdict  was  entered  for  P.  ;  S. 
having  suffered  judgment  by  default. 

Hdd  that  one  member  of  a  firm  of  auctioneers  had  no  implied  authority  to  sign 
notes  binding  the  firm. 

Semble  the  court  will  hesitate  to  grant  a  new  trial  on  the  ground  that  verdict 
IB  against  evidence  where  the  sum  in  dispute  is  small. 

This  was  an  action  on  a  promisBory  note  for  £22^  signed  by 
Simpson  in  the  name  of  ''Simpson  and  Pinkstone/'  Simpson 
suffered  judgment  by  default,  but  Pinkstone  pleaded  that  he  did  not 
make  the  note. 

The  Defendants  occupied  the  same  business  building  at  Coota- 
mandra.  On  the  window  on  one  side  of  the  door  were  the  following 
words: — ''Simpson  and  Pinkstone,  auctioneers,  accountants,  land 
and  newspaper  agents.^'  There  were  no  goods  in  this  window  which 
lighted  an  office  used  by  Simpson  as  auctioneer,  &c.  There  was  no 
eridence  as  to  the  terms  of  this  partnership  or  the  course  of  its  deal- 
ing. On  the  other  side  of  the  door  was  a  window  filled  with 
stationery  and  fancy  goods,  and  lighting  a  shop  kept  by  the  firm  of 
Brown  and  Pinkstone.     Simpson's  office  door  opened  into  this  shop. 

N.8.W.R.,  Voh.  JI.  Uw.  A 
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1881.  The  counter  was  on  the  left  hand  of  the  front  door,  and  with  the 
wall  of  Simpson's  office  on  the  right  hand,  formed  a  passage  leading 
^^  to  a  printing  office  at  the  back,  belonging  to  Brown  and  Pinkstone^ 

S1MF8ON.  where  the  Cootamundra  Herald  was  printed.  Over  the  front  of  the 
building,  high  up,  were  the  words  "  Cootamundra  Herald  and  General 
Printing  Depot/'  The  name  of  "  Brown  and  Pinkstone  "  was  on  no 
part  of  the  building. 

The  Plaintiff's  traveller  entered  the  shop  and  asked  Pinkstone  to 
buy  stationery.  Pinkstone  said  Simpson  attended  to  that  part  of  the 
business.  Subsequently  Simpson,  who  had  been  out,  called  at  the 
traveller's  hotel  and  purchased  stationery,  giving  for  it  the  note 
sued  on. 

At  the  trial  Simpson  and  Pinkstone  swore  that  £9  of  the  goods 
were  supplied  for  Simpson's  private  use,  and  £13  for  ''Brown  and 
Pinkstone;"  that  Simpson  was  a  mere  clerk  of  "Brown  and  Pink- 
stone," and  had  no  authority  to  sign  notes  ;  and  that  Pinkstone  had 
never  given  him  authority  to  sign  notes  on  behalf  of  "  Simpson  and 
Pinkstone." 

The  action  was  tried  before  Sir  W.  Manning,  J.,  and  a  jury  of 
four,  in  Sydney,  on  August  4,  1881.  The  jury  by  a  majority 
returned  a  verdict  for  the  Defendant  Pinkstone. 

Salomons,  Q.C,,  moved,  on  behalf  of  the  Plaintiff,  for  a  rule  nisi 
for  anew  trial  on  the  grounds — (1)  that  the  verdict  was  against 
evidence,  (2)  that  His  Honour  misdirected  the  jury  in  telling  them 
that  an  auctioneer  is  not  presumed  by  law  to  have  authority  to  aign 
a  note  in  the  name  of  his  firm  so '  as  to  bind  his  partners.  I  submit 
the  ruling  was  wrong  but  I  cannot  cite  an  authority.  At  any  rate 
Pinkstone  is  estopped  by  his  conduct  to  our  traveller. 

Sir  J.  Martin,  C.J.  [His  Honor  stated  the  facts,  and  continued]  : 
One  question  at  the  trial  was — to  what  kind  of  firm  were  these 
goods  sold  ?  If  these  goods  were  sold  to  a  firm  of  auctioneers, 
etc.,  it  was  contended  that  one  partner  could  not  sign  a  bill  or 
note  for  the  other.  The  Judge  told  the  jury  that  auctioneers 
could  only  so  bind  their  partners  by  some  custom  proved,  or  by 
express  authority  given,  or  by  authority  to  be  implied  from 
the  course  of  dealing  of  the  firto.  It  is  now  submitted  by  the 
Plaintiff's  counsel  that  that  ruling  was  wrong.  It  is  broadly  con- 
tended that,  without  proof  of  usage  or  authority,  it  must  be  presumed 
that  one  such  partner  can  bind  another.  No  case  was  cited  in  which 
it  had  been  so  held.     The  general  principles  upon  this  point  are 
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accurately  laid  down  in  Boscoe's  Nisi  Prms  (1)  as  follows : — "  The       I88I. 
implied  power  of  one  partner  to  bind  the  others  by  his  acceptance^ 


&c.,  of  bills  does  not  extend  to  partnerships  other  than  for  trading         v.  > 

purposes,  such  as  attorneys  or  brokers.  So,  there  is  no  implied  S'^'^o^* 
authority  in  a  director  of  a  joint  stock  company,  not  being  a  trading 
partnership,  to  accept  bills  on  the  part  of  the  directors  of  the  com- 
pany. Nor  is  there  any  implied  authority  to  directors  of  a  mining 
company  to  bind  the  shareholders  by  making  notes  or  accepting  bills. 
But,  if  it  be  shown  to  be  necessary  from  the  very  nature  of  the  com- 
pany, or  usual  in  similar  companies,  to  draw  and  accept  bills,  it  would 
be  reasonable  that  the  directors  should  have  such  powers,  and  the  law 
would  imply  it/'  That  is,  where  it  is  an  ordinary  trading  partnership  the 
law  will  imply  the  power. 

Now,  is  a  firm  of  auctioneers  an  ordinary  trading  partnership  ? 
I  think  not.  In  Ex  parte  Moore  (2)  the  question  arose  whether 
an  auctioneer  was  a  "  trader  '^  within  the  meaning  of  the  Bank- 
ruptcy Laws.  He  petitioned  to  annul  a  fiat  on  the  ground  that 
he  was  not  a  trader.  The  Court  of  Review  did  not  hold  him  to 
be  a  trader  because  he  was  an  auctioneer,  but  because  he  bought  and 
sold.  The  case  does  not  help  us  much,  but  shows  that,  up  to  that 
time,  there  was  no  decision  on  the  point.  The  judgments  are  as 
foUows : — The  Ohief  Judge  :  "  The  a£Sdavits  prove  not  an  occasional 
but  a  continued  practice  of  buying  and  selling,  as  well  by  bidding  at 
auction  as  otherwise.  The  bankrupt  indeed  deposes  that  he  was  not 
in  the  habit  of  buying  to  sell  again,  and  that  any  purchases  he  made 
were  incidental  to  his  business  of  auctioneer,  or  for  his  private  use ; 
I  but  the  Court  is  not  bound  to  adopt  his  interpretation  of  his  own 

I  acts.''    Sir  John  Cross  :  "  I  do  not  decide  the  abstract  point  that 

all  auctioneers  are  traders;  but  this  auctioneer  is  a  trader."     Sir 
I  Oeo.  Rose :  "  It  would  require  more  than  I  have  yet  heard  to  con- 

I  vince  me  that  an  auctioneer  is  not  a  trader.     Auctioneers  have  been 

I  held  to  be  'agents'  under  the  decisions  touching  the  Statute  of 

Frauds.  This  bankrupt  does  not  pretend  ignorance  of  his  description 
from  November  to  January,  and  he  signs  a  paper,  by  which  he  took 
back  some  furniture  from  his  assignees,  in  which  he  is  described  as  a 
iumiture  broker."  Notwithstanding  the  doubts  of  Sir  G.  Rose, 
thus  expressed,  I  think  that  auctioneers  are  not  "  traders."  They 
cannot  sign  notes  for  each  other,  unless  they  have  been  given 
authority  so  to  do,  by  their  partnership  agreement,  or  by  their 
manner  of  conducting  their  business.     But  here  there  was  no  proof 

(1)  ISib  Bd.,  867.  (2)  3  Mont.  &  Ayrt.  ISO, 
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1881.        of  any  partnership  deed.     Simply  the  fact  that  they  were  partners 


Simpson. 


as  auctioneers.  No  proof  being  given  of  this  power^  His  Honor 
17.  was  right  in  directing  the  jury  not  to  presume  it.     On  that  ground, 

therefore^  the  application  for  a  new  trial  must  fail. 

Then  it  is  said  that  Pinkstone  either  was,  or  held  himself  out  to 
the  Plaintiffs  to  be,  a  partner  with  Simpson  in  the  stationery  business, 
and  that  the  goods  in  question  were  sold,  invoiced,  and  sent  to  the 
firm  of  Simpson  and  Pinkstone  with  his  consent  or  connivance.  If 
that  was  the  case  the  first  point  would  be  immaterial.  There  is  no 
doubt  that,  if  they  were  a  firm  actually  buying  and  selling — ^really 
"  trading  ^' — then  one  partner  would  have  power  to  sign  for  the  firm. 
The  question  is,  whether  the  case  is  too  clear  for  us  to  let  the  verdict 
of  the  jury  stand.  I  do  not  think  it  is.  Moreover,  we  cannot  shut 
our  eyes  to  the  fact  that  the  amount  in  dispute  is  only  i622.  We 
should  be  more  cautious  in  granting  a  new  trial,  on  the  ground  that 
the  verdict  is  against  evidence,  when  the  amount  is  small. 

Sir  W.  Manning,  J.  I  am  of  the  some  opinion.  The  businesses 
enumerated  on  the  window  created  no  implied  legal  right  in  one 
partner  to  sign  a  note  for  the  other.  Such  a  right  might  be  acquired 
by  express  agreement  or  by  a  course  of  dealing.  Or  if  they  held 
themselves  out  to  the  world  as  partners  in  a  trading  business,  or  as 
having  given  authority  in  their  own  business  to  each  other,  that 
would  be  the  same.  Here  there  was  no  proof  they  had  acted  as 
auctioneers,  still  less  that  they  had  ever  given  bills  or  notes  as 
auctioneers.  Then  was  there  anything  in  the  course  of  their  dealing 
that  would  lead  the  Plaintiffs  to  hold  them  as  partners.  Words  such 
as  ''he  manages  that  part  of  the  business,"  might  refer  to  a  clerk  as 
well  as  to  a  partner.  No  course  of  dealing  was  shown  in  my  opinion. 
[His  Honour  here  dealt  with  the  evidence.]  A  single  isolated  act, 
explainable  on  other  grounds,  does  not  compel  a  jury  to  find  a  course 
of  dealing. 

I  should  have  been  reluctant  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  because  the  amount  in  dispute 
was  so  trifling.  The  rule  as  to  not  granting  new  trials  on  questions 
of  fact  where  the  verdict  is  under  £20  was  laid  down  by  this  Court 
when  money  had  greater  value  than  it  has  at  present.  Twenty  pounds 
then  was  the  equivalent  of  a  much  larger  sum  now,  and  I  think  we 
might  well  consider  whether  it  is  not  advisable  to  raise  the  limit. 

WiNDEYEE,  J.     I  concur. 

Rule  refused. 
Attorney  for  Plaintiff — Levy. 
Attorney  for  Defendant— JSr^nnan. 
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RYAN  V.  LLOYD.  1881. 


Married  Woman's  Property  Act,  1879,  42  Vict.  No.  11,  ss.  2,  3,  6,  6,  ll—Savhigs  AwjiUft 
Bank  Deposit — Shares  in  Builditig  Society—Name  of  Account, 

Mn.  C,  a  widow,  opened  m  acooont  at  the  SavingB  Bank,  and  held  Bhares  in 
a  Building  Society.  After  her  marriage  to  R.  she  did  not  change  the  name  of  her 
account  or  of  the  sharea.  She  increased  the  account  out  of  her  own  earnings,  and 
out  of  the  sale  of  the  shares.  Her  husband  became  insolvent,  and,  under  a 
consent,  his  Official  Assignee  obtained  and  held  the  money  subject  to  the  result 
of  an  action  for  its  recoTery  to  be  brought  against  him  by  Mrs.  R. 

Held  that  the  onus  of  proof  that  the  money  was,  in  fact>  the  husband's,  lay 
upon  the  Official  Assignee. 

Held  that  under  the  consent  the  O.A.  could  not  raise  the  point  that  the  account 
and  shares  should  have  been  in  the  name  of  Mrs.  R. 

Held  semble  that,  in  any  case,  it  was  immaterial  in  what  name  such  account  or 
shares  stood. 

Held  also  that  the  statements  of  the  husband  were  not  admissable  as  against 
the  wife. 

Declaration.  Mary  Ryan  sued  L.  T.  Lloyd^  Official  Assignee  of 
lliehael  Ryan,  for  money  received  by  the  Defendant  for  the  use  of 
the  Plaintiff.  Claim  £250.  Pleas  (I)  Three  Shillings  paid  into 
Conrt ;  (2)  Never  indebted  as  to  the  rest.     Issue. 

This  was  an  action  in  the  nature  of  a  feigned  issue.  The  Plaintiff 
was  the  wife  of  the  insolvent  Ryan.  In  1874^  being  then  a  widow, 
she  opened  an  accoimt  at  the  Post  Office  Savings  Bank,  in  her  then 
name  of  Mary  Clancy.  In  July,  1879,  she  married  Ryan.  Shortly 
before  this  second  marriage  she  drew  out  all  the  money  except  three 
shillings.  She  stated  that  at  this  time  she  had  £150  secreted  in  the 
house,  and  also  other  investments.  Out  of  the  monies  she  drew  out 
of  the  bank  she  gave  £100  to  Ryan,  with  which  he  bought  an  hotel 
in  Oxfbrd-str^t.  In  October  he  sold  this  hotel  and  deserted  her. 
She  said,  he  had  given  her  no  money.  In  November  she  bought  the 
Shamrock  Hotel  for  £250.  Of  this  she  had  £220  secreted,  and  took 
£30  from  an  investment  in  a  building  society.  From  July  to  the 
1st  of  December  her  bank  balance  had  remained  at  three  shillings. 
Between  December  1st  and  28th  January,  1880,  she  accumulated  a 
balance  of  £84.  In  January  her  husband  returned  and  took  posses- 
sion of  the  hotel.  Between  the  28th  of  January  and  June  her 
balance  was  increased  from  £84  to  £219,  or  by  £186,  the  monies 
paid  in  being  £179,  and  withdrawn  £4^*.     She  swore  that  none  of 
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1881.        this  came  from  her  husband  or  the  hotel,  bat  that  part  came  firom 

~  her  concealed  hoard,  part  from  her  earnings  as  a  washerwoman,  part 

V.  from  the  wages  of  her  children,  and  part  also  from  shares  in  the  St. 

^^^-      Joseph^s  Building  Society,  which  she  had  purchased  when  a  widow,  and 

which,  after  her  second  marriage,  stood  in  her  maiden  name  of  Mary 

McKeogh,     In  June,  1880,  the  license  of  the  hotel  was  not  renewed, 

and  Ryan  was,  on  some  charge,  sent  to  gaol  for  three  months.    Since 

then   she  had  supported  him.     On  16th  December,  1880,  Ryan's 

estate  was  sequestrated,  and  the  Defendant,  his  Official  Assignee, 

demanded  the  money  lying  in  the  Savings  Bank  to  the  credit  of 

Mary  Clancy.      It  was  ultimately  arranged  that  Lloyd  should  be 

allowed  to  take  the  money,  and   that  Mrs.  Ryan  should  sue  him 

for  it.     This  was  evidenced  by  the  following  consent  in  writing : — 

'' 5th  February,  1881. 
"  I,  Mary  Clancy,  otherwise  Ryan,  do  hereby  consent  that  the 
"  money  now  in  the  Post  Office  Savings  Bank  be  drawn  out  by  Mr. 
"  Lloyd,  Official  Assignee  in  the  estate  of  Michael  Ryan,  insolvent. 

her 
"  Mary      x      Clancy." 
mark 
This  consent  was  presented  by  Lloyd  to  the  bank,  and  upon  that 
the  money  was  handed  to  him. 

The  trial  was  held  on  August  4,  1881,  before  Windeyer,  J.,  at 
Sydney.  In  answer  to  the  evidence  above  stated,  the  Defendant 
offered  statements  made  by  Ryan  to  the  effect  that  his  wife  had  taken 
the  money  from  his  business.  These  statements  were  rejected.  The 
jury  returned  a  verdict  for  JE165. 

Pikher  now  moved,  for  the  defendant,  for  a  rule  nisi  for  a  new 
trial,  on  the  grounds — 

(1)  That  the  verdict  was  against  evidence. 

(2)  That  the  Judge  was  wrong  in  directing  the  jury  that  the  onus 
of  proving  that  the  monies  deposited  in  the  Post  Office  Savings 
Bank  were  not  the  Plaintiff's  separate  property  is  on  the  Defendant. 

(3)  That  the  Judge  was  wrong  in  refusing  to  admit  as  evidence 
statements  made  by  Michael  Ryan,  the  Plaintiff's  husband,  with 
regard  to  the  monies  deposited  in  the  Post  Office  Savings  Bank  in 
the  name  of  Mary  Clancy. 

(4)  That  the  monies  or  shares  standing  to  the  credit  of  a  married 
woman  in  a  Savings  Bank  Building  Society  or  other  financial  institu- 
tion are  not  her  separate  property  under  the  provisions  of  the  Married 
Woman's  Property  Act,  except  such  married  woman  has  applied  to 
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the  Committee  of  Management^  Board  of  Directors^  Trustees^  or  other 
governing  body  of  such  Savings  Bank,  or  Building  Society,  or  other  " 
financial  institution,  that  such  shares  or  monies  be  entered  in  the 
books  of  the  said  Savings  Bank,  Building  Society,  or  other  financial 
institution,  in  the  name  of  such  married  woman  entitled  to  her 
separate  use. 

The  Act  (1)  came  into  force  on  the  20th  March,  1879;  she  married 
Ryan  on  the  12th  of  July.  She  nevertheless  continued  her  account 
at  the  bank  in  the  name  of  Clancy.  At  common  law  all  her 
personalty  belongs  to  her  husband ; .  if  she  wants  the  protection  of 
the  statute  she  must  bring  herself  within  the  letter  of  it.  She  ought  to 
have  changed  the  name  of  the  account  and  of  the  shares  in  the  Build- 
ing Society  to  Ryan.  Sections  3  and  5  (1)  show  this  was  necessary. 
[WiNDETEB,  J.  1  his  point  was  not  taken  at  the  trial.]  The  onus 
of  proof  should  be  on  the  wife.  She  has  the  best  means  of  knowing 
the  facts.  She  strives  by  the  Act  to  defeat  the  common  law  rights  of 
her  husband's  creditors,  and  therefore  ought  to  shew  she  is  within  it. 
To  hold  otherwise  would  be  to  open  the  door  to  any  amount  of  fraud. 


1881. 


(1)  The  mAterial  portions  of  the  sec- 
tioDB  of  the  Act  42  Vict.,  No.  11,  cited 
in  the  argument^  are  as  follows  : — S.  2. 
The  wages  and  earnings  of  a  married 
woman,  acquired  or  gained  by  her  after 
the  passing  of  this  Act  in  any  employ- 
ment in  which  she  is  engaged,  or  which 
Bhe  carries  on  separately  from  her  hus- 
bsud,  or  after  desertion  by  him  .  . 
and  all  investments  of  such  wages  .  . 
■hall  be  deemed  and  taken  to  be  the 
property  held  and  settled  to  her  sepa- 
rate nse  .  .  .  B.  3.  Any  deposit 
hereafter  made  in  any  Savings  Bank  in 
the  name  of  a  married  woman,  or  in  the 
name  of  a  woman  who  may  marry  after 
deposit^  shall  be  deemed  to  be  the  sepa- 
rate property  of  such  woman,  and  the 
Mme  shall  be  accounted  for  and  paid  to 
her  as  if  she  were  an  unmarried  woman. 
8.  5.  A  married  woman,  or  woman 
about  to  be  married,  may  apply  in 
writing  to  the  Conmiittee  of  Manage- 
ment (of  certain  societies)  .  .  .  That 
Miy  ahare  .  .  to  the  holding  of  which 
■iure  or  benefit  no  liability  is  attached, 
ud  to  which  the  woman  so  applying  is 
^titled,  may  be  entered  in  the  books 


of  the  society  in  the  name,  or  intended 
name,  of  the  woman,  as  a  married 
woman  entitled  to  her  separate  use .  .  . 
and,  thereupon,  such  share  shall  be 
deemed  to  be  the  separate  property  of 
such  woman.  S.  6.  Nothing  herein- 
before contained  shall,  as  against  cre- 
ditors of  the  husband,  give  validity  to 
any  deposit  or  investment  of  monies  of 
the  husband,  made  in  fraud  of  such 
creditors,  or  when  he  was  in  fact  insol- 
vent ;  and  any  monies  so  deposited,  or 
invested,  may  be  followed,  as  if  this  Act 
had  not  passed.  S.  11.  A  married 
woman  may  maintain  an  action  in  her 
own  name  for  the  recovery  of  any 
wages,  earnings,  money  and  property  by 
this  Act  declared  to  be,  or  claimed  there- 
under as,  her  separate  property  .  .  . 
and  she  shall  have  in  her  own  name  the 
same  remedies  .  .  for  the  protection 
and  security  of  such  .  .  property  .  . 
as  if  such  property  belonged  to  her  as 
an  unmarried  woman;  and  in  any  in- 
dictment or  other  proceeding  it  shall  be 
sufficient  to  allege  such  .  .  property 
to  be  her  property  ;  2  01  Stat.  1410. 


RtAU 
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140  CASES    AT    LAW.  [N.  8.  W.  E. 

1881.        Man  and  wife  would  conspire  together  to  call  the  husband's  receipts 

~~~  the  wife's  earnings^  and  then  claim  the  protection  of  section  2  (1). 

V,  [WiNDKYBE,  J.     Section  6  (1)  must  be  read  with  it.     I  told  the  jury 

^^'^^^      that  if  they  found  any  sums  had  been  deposited  in  fraud  of  the 

creditors  they  might  diminish  their  verdict  by  the  amount  of  those 

sums.     The  jury  gave  a  verdict  for  £160,  evidently  deducting  some 

money  put  in  after  Ryan  came  back.]     (Counsel  then  dealt  with  the 

evidence.)     Her  story  is  improbable  to  the  last  degree ;  a  woman  who 

keeps  a  banking  account  is  not  likely  to  hoard  money  in  the  house. 

The  statements  of  the  husband  ought  to  have  been  admitted. 

Sib  J.  Mabtin,  C.J.  This  was  an  action  brought  under 
section  11  of  the  Married  Woman's  Property  Act,  1879  (1),  to 
recover  money  deposited  by  the  Plaintiff  since  her  marriage  in  the 
Post  Office  Savings  Bank.  This  action  is  brought  by  her  against  the 
Official  Assignee  of  her  husband.  By  a  consent,  to  which  I  shall 
presently  refer,  the  Official  Assignee  was  allowed  to  take  the  money 
out  of  the  Bank,  and  the  Plaintiff's  right  to  it  is  to  be  determined  by 
this  action.  The  same  principles  apply,  as  if  the  action  had  been 
brought  under  the  Act.  A  verdict  passed  for  a  portion  of  the 
amount  claimed,  the  jury  apparently  deducting  some  of  the  daim 
as  being  the  property  of  the  husband,  which  had  passed  to  his 
Official  Assignee. 

Before  her  marriage  to  Ryan  the  Plaintiff  was  a  widow,  and  by 
her  then  name  of  Mrs.  Clancy  opened  the  account  at  the  Bank,  and 
continued  it  in  the  same  name  for  some  months  after  she  had  become 
Mrs.  Ryan.  After  her  marriage  with  Ryan,  she  paid  in  moneys 
until  the  balance  amounted  to  £215.  It  is  now  contended  that  as 
this  money  was  not  deposited  in  her  married  name  of  Ryan,  it  was 
therefore  not  protected  by  the  Act.  It  appears  that  this  point  was 
not  specifically  taken  at  the  trial,  nor  in  the  memorandum  before  us. 
Irrespective  of  this,  the  Court  has  before  it  the  written  consent,  on 
which  the  money  was  taken  out  of  the  Bank.  [His  Honor  here 
read  the  consent.]  Here  is  an  express  admission  that  the  money  is 
standing  in  her  name,  describing  her  in  two  ways.  It  was  not 
open  to  the  Defendant  to  take  the  point  after  this.  Independently 
of  that  I  think  there  is  nothing  in  the  point.  There  is  no  question 
of  securing  or  giving  notice  to  creditors.  No  creditor  could  go  to 
the  Bank  and  ask  what  amount  stood  to  the  credit  of  this  or  that 
name.  It  is  not  like  a  registry,  where  you  can  go  and  search  for 
names  or  dealings.  It  is  of  no  matter  in  what  name  the  acooimt 
stands.     The  point  is — Is  she  married  ?  and  is  it  her  money  ? 
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Llotd. 


^         VOL.  n.  xun  vicr.  141 

\  Then  it  is  said  that  the  money  was  the  husband's.    That  question       1881. 

(went  to  the  jury,  and  they  found  the  greater  part  of  it  was  hers.     I       r^^ 
see  no  reason  to  interfere  with  their  decision.  v. 

I  think  his  Honor  right  in  rejecting  the  statements  of  the  husband. 
Sec.  11  (1)  gives  her  the  right  to  sue  in  her  own  name  alone,  and 
she  cannot  be  affected  by  any  statement  made  by  her  husband 
in  her  absence. 

It  is  clear  too  that  the  onus  lies  on  the  person  impeaching  her  title. 
Section  3  says  such  money  "  is  to  be  deemed ''  her  separate  pro- 
perty. 

Sib  W.  Manning,  J.     I   have   some  doubt^  on  the  question, 
whether  the  money  would  have  lost  protection  through  being  in  the 
[  name  of  Clancy;   but  I  have  no  doubt  that  the  Official  Assignee 

•  cannot  raise   that  question  after  obtaining  that  consent.     I  think 

;  the  onus   lay   upon  the  Official    Assignee  to  prove  the  deposits 

were  made  in  fraud  of  the  creditors.      Section  6  (I)  says  that  credi- 
tors may  follow  funds  of  the  husband  placed  in  the  wife's  name  to 
defraud  them ;  but  they  who  allege  fraud  must  prove  it. 
■  WiNBETEK,  J.     I  concur.     There  is  nothing  in  the  point  that  the 

I  account  was  kept  in  the  name  of  Clancy.    It  would  do  away  with 

\  the  Act  altogether^  if  an  inaccuracy  in  the  name  was  to  defeat  it. 

;  Rule  refused. 

Sib  W.  Manning,  J.  I  wish  to  add  that  I  do  not  dissent  from 
the  view  taken  by  their  Honors;  but  I  had  some  doubts,  and 
was  relieved  to  find  that,  owing  to  the  consent,  the  point  could  not 
be  raised. 

t 

Attorney  for  Plaintiff — jDunw-. 
Attorney  for  Defendant— jPrealttZ. 
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1881.  MUNICIPAL  C0I3NCIL  OF  SYDNEY  v.  M'BEATH. 


Augwt  26, 30.  Contracts  toith  Corporations— Not  under  seal-^Executed— Appointment  of  Architect— 

I'leading. 

Declaration.  That  the  Plamtiffs  (a  municipal  corporation  directed  by  statute  to 
build  a  town  hall)  agreed  to  employ  M.,  the  Defendant,  as  City  Architect,  to  pre- 
pare plans  for  and  supervise  the  erection  of  certain  works,  and  to  pay  him  a  com- 
mission on  the  cost ;  that  M.  entered  the  employment  and  prepared  plans  for  the 
Town  Hall ;  that  A.  and  B.  contracted  with  the  Plaintifib  to  build  the  same  with 
good  workmanship  and  materials ;  and  that  A.  and  B.  should  be  paid  by  instal- 
ments upon  production  of  M.*b  certificate  20  per  cent,  when  one  quarter  of  the 
whole  should  be  executed,  &;c.,  and,  further,  25  per  cent,  when  the  whole  should 
haye  been  completed,  and  the  remaining  15  per  cent  after  two  weeks  from  the 
completion  ;  that  the  Plaintiffs  accordingly  employed  A.  and  B.  on  the  said  works, 
and  on  extra  works  ;  and  cUl  conditions  were  fvlJiUed,  ail  things  happened,  and  ail 
times  elapsed  necessary  to  entitle  the  Plaintiffs  to  maintain  this  aciJionfor  the  breaches 
hereinafter  cUieged;  yet  M.  unskilfully  negligently,  and  improperly  drew  the  plans, 
took  measurements,  supervised  the  erection,  and  granted  certificates  for  the 
instalments  of  the  contract  money  and  for  the  final  balance,  and  for  work  which 
had  not  been  done  ;  and  by  reason  of  the  premises  the  Plaintiffs  lost  the  moneys 
paid  to  A.  and  B.,  and  the  moneys  paid  to  the  Defendant  for  commission  thereon, 
M.  pleaded  his  appointment  was  not  under  seal.    Demurrer. 

Heldf  that  the  appointment  ought  to  be  under  seal ;  but 

Held  also,  that  the  declaration  sufficiently  alleged  the  commission  had  been  paid 
toM. 

And  further  held,  that  as  the  agreement  had  been  executed,  and  was  within  the 
scope  of  the  Corporation's  authority,  the  Plaintifib  could  sue  M.  for  negligence. 
FUhvMngers^  Company  v.  Robertson  (a),  Clarke  v.  Crickfield  Union  (b),  and  Royal 
Australian  Steam  Navigation  Company  v.  Marzetti  (c)  followed. 

Demubbeb.  Declaration.  That  it  was  agreed  between  the 
Plaintiffs  and  Defendant  that  he  efhould  enter  employment  of  the 
Plaintiffs  in  the  capacity  of  City  Architect  upon  the  terms  that  the 
Defendant  should  design  and  prepare  plans  and  specifications  for 
such  works  as  the  Plaintiffs  should  require,  and  should  prepare  contracts 
and  conditions  for  the  erection  of  the  said  works^  and  should  supervise 
the  erection  and  construction  thereof^  and  should  use  due  and  proper 
care^  skill,  and  dUigence  in  and  about  the  said  employment,  and  the 
protecting  the  interests  of  the  Plaintiffs  therein ;  and  that  the  Plaintiffs 
should  pay  to  the  Defendant,  as  his  remuneration,  for  his  services  and 
in  the  said  employment,  a  commission  of  £5  per  cent,  upon  the  cost 
of  all  such  works ;  and  the  Defendant  accepted  the  said  terms,  and 

raj  5  M.  &  G.  131.  (r)  11  Exch.  228. 

(bj  21  L.  J.  Q.  B.  349. 
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entered  upon  the  said  employment ;  and  afterwards  the  Defendant^  in  1881. 
accordance  with  instrnctions  duly  given  to  him  hy  the  PlaintifFs  in  ~_" 
that  hehalf,  prepared  certain  plans  and  specifications  for  certain  works,  Ck)UNciL  or 
to  be  done  at  the  Town  Hall,  Sydney,  and  prepared  a  contract  and  Sydney 
conditions  for  the  erection  and  construction  thereof ;  and  Hezekiah  M'Bbath. 
Evers  and  John  Kennedy  entered  into  the  said  contract,  and  hecame 
centractors  with  the  Plaintiiffis  to  erect  by  contract  the  said  works  for 
the  Plaintifis,  and  to  supply  materials  for  the  same ;  and  by  the  said 
contract  it  was  agreed,  amongst  other  things,  as  the  Defendant  well 
knew,  that  the  whole  of  the  said  works  should  be  done  in  the  best 
manner  of  their  several  descriptions,  and  of  sound  and  approved 
materials,  and  that  the  Plaintiffs  should  pay  to  the  said  H.  Evers 
and  J.  Kennedy  in  respect  of  the  said  contract  the  sum  of  £7900,  by 
payments  to  be  made  in  manner  following,  t.6.,  20  per  cent,  of  the 
said  sum,  when  a  quarter  of  the  value  of  the  whole  of  the  said  works 
should  have  been  executed,  upon  producing  a  certificate  under  the 
hand  of  the  Defendant,  20  per  cent,  further,  &c.,  &c.,  and  further  25 
per  cent,  when  the  whole  of  the  works  should  have  been  completed 
upon  production  of  a  certificate  as  aforesaid,  and  the  remaining  15 
per  cent,  to  be  paid  to  the  said  contractors  after  the  expiration  of  two 
weeks  from  the  completion  of  the  said  works  upon  producing  a  like 
certificate,  under  the  hand  of  the  Defendant,  that  the  whole  of  the 
said  works  had  been  satisfactorily  completed;  and  the  Plaintiffs 
accordingly  employed  the  said  contractors  to  perform  the  said  works, 
and  also  certain  other  works  which  were  alleged  by  the  Defendant  to 
be  required  in  respect  thereof,  as  additional  and  extra  works  in 
connection  therewith,  upon  the  said  terms ;  and  all  conditions  were 
AdfiUed,  all  things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  Plaintiff's  to  maintain  this  action  for  the  breaches  herein- 
after aUeged ;  yet  the  Defendant  did  not  use  due  and  proper  care, 
skill,  and  diligence  in  and  about  the  said  employment,  or  in  protecting 
the  interests  of  the  Plaintiffs  therein,  but  on  the  contrary  thereof  the 
Defendant  unskilfully,  carelessly,  and  negligently  prepared  and 
designed  the  said  plans  and  specifications,  and  contract,  and  condi- 
tions, and  omitted  levels,  sections,  and  other  material  matter  there- 
from, and  omitted  to  ascertain  the  necessary  depths  for  the  founda- 
tions of  the  said  works,  and  also  carelessly,  negligently,  and  unskilfully 
supervised  the  erection  and  construction  of  the  said  works,  and 
allowed  the  use  of  bad  and  inferior  workmanship  and  used  unsound 
materiab,  and  miscalculated  and  omitted  to  calculate  the  value  of  the 
work  done  from  tiuie  to  time,  and  omitted  to  make  measurements  for 
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1881.       the  purposes  of  snch  calculations^  and  improperly  gave  certificates 
~  under  his  hand  to  the  said  contractors  for  instahnents  of  the  said 

CowciL  or  contract  money,  and  for  the  final  balance,  and  for  a  great  quantity  of 
Stdnkt  ^qj.|^  which  had  been  done  with  bad,  unsound,  and  inferior  materials 
M<Bbath.  and  workmanship,  and  not  in  accordance  with  the  said  contract,  and 
for  divers  other  works  and  materials  which  had  not  been  performed 
or  supplied  at  all,  &c.,  and  negligently  and  improperly  allowed  and  certi- 
fied for  certain  works  as  extras  which  were  included  in  the  original 
contract ;  and  the  Plaintiffs  say,  that  by  reason  of  the  premises,  and 
the  said  conduct  of  the  Defendant,  the  Plaintiffs  have  lost  all  benefit 
of  the  said  contract  with  the  said  H.  Evers  and  J.  Kennedy,  and  the 
whole  of  the  said  work  and  materials  have  thereby  become  worthless 
to  the  Plaintiffs,  and  the  Plaintiffs  have  lost  the  moneys  paid  by  them 
to  the  said  H.  Evers  and  J.  Kennedy  for  the  said  works  and  extra 
works,  cmd  the  moneys  paid  to  the  Defendant  for  conmUesion  thereon, 
and  have  incurred  loss  and  expense  in  having  the  said  works  examined 
and  reported  upon,  and  for  fees  and  wages  paid  in  respect  thereof, 
and  will  be  put  to  great  expense  and  loss  in  pulling  down  the  said 
defective  work  and  materials,  and  in  rebuilding  and  replacing  the 
same,  and  have  been  otherwise  greatly  injured. 

The  Defendant's  fifth  plea  said  that  the  Plaintiflb,  at  the  time 
of  the  making  of  the  said  contract,  were  a  Corporation  having  a 
corporate  seal,  and  the  said  agreement  was  not  under  the  seal  of  the 
said  Corporation.  To  this  the  Plaintiffs  demurred  on  the  gq>und  that 
the  causes  of  action  were  for  misconduct  in  the  course  of  Defendant's 
employment,  and  for  breach  of  an  executed  contract.  Joinder  in 
demurrer. 

Da/rley,  Q.C.  (C.  B.  Stephen  with  him)  for  the  Plaintiffs.  Ihe 
plea  admits  there  was  a  contract,  that  it  was  an  executed  contract, 
that  the  Defendant  had  received  the  moneys  payable  to  him  under  it, 
and  that  he  was  guilty  ef  misconduct.  [He  was  stopped  by  the 
Court.] 

Salomons^  Q.C.  {Pileher  and  C.  J,  Manning  with  him)  for  the 
Defendants.  This  is  not  a  trading  Corporation.  It  is  a  Municipal 
Corporation  building  a  town  hall,  not  for  profit,  but  in  obedience  to 
an  Act.  Such  a  Corporation  can  only  contract  under  seal  Eaton  v. 
Barker  (1),  Hunt  v.  Wimbledon  Local  Board  (2),  in  both  of  which 
cases  the  contract  had  been  executed  before  the  Plaintiff  sued.  It 
makes  no  difference  whether  the  Corporation  is  Plaintiff  or  Defendant, 

(1)  L.  R.  6  Q.  K  D.  201  (2)L.  E.  3C.  P.  D.206;  4C.  P.  D.49. 
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Mayor  of  Ludlmo  v.  CharUon  {8),  which  is  the  leading  case  on  the       1881. 

subject.    Baron  Rolfe  in  delivering  the  considered  judgment  of  the  ~ 

Court  Exchequer  says^  "  The  rule  of  law     .     .   is  that  a  Corporation  Cowcil  of 

can  only  bind  itself  by  deed.     The  exceptions  pointed  out  rather  con-     Sydney 

firm  than  impeach  the  rule.     A  Corporation^  it  is  said^  which  has  a   M'Ssath. 

head^  may  give  a  personal  command  and  do  small  acts^  as  it  may 

retain  a  servant.     These  are  all  small  matters,  so  constantly  recurring, 

or  so  little  admitting  of  delay,  that,  to  require  in  every  such  case  the 

previous  affixing  of  the  seal,  would  be  greatly  to  obstruct  the  everyday 

ordinary  convenience  of  the  body  corporate  without  any  adequate 

object.''    The  appointment  of  a  City  Architect  certainly  does  not 

come  within  that  class  of  exceptions ;  nor  have  they  power  to  appoint 

lum  under  s.  51  of  the  Sydney  Corporation  Act  (4.)     The  necessity 

for  the  seal  is  justified  by  Baron  Rolfe  on  p.  828.     "  The  seal  is  the 

only  authentic  evidence  of  what  the  Corporation  has  done  or  agreed 

to  do.     The  resolution  of  a  meeting,  however  numerously  attended  is, 

after  all,  not  the  act  of  the  whole  body.    Every  member  knows  he  is 

bound  by  what  is  done  under  the  corporate  seal  and  by  nothing  else." 

[WiNDBTER,  J.     Sanders  v.  8t.  NeoVs  Union  (5)  appears  against 

you.]     That  case  conflicts  with  the  other  authorities.     In  Haigh  v. 

North  Jirierley  Union  (6)  the  judges  were  divided.    [SiE  J.  Martin, 

C.J.    Clarke  v.  Orickfield  Union  (7)  seems  the  principal  case  against 

you.    That  decision  was  followed  in  Nicholson  v.  Bradford  Union 

(8)  where  all  the  cases  were  reviewed.     Where  the  goods  have  been 

delivered  to  and  accepted  by  the  Corporation,  they  cannot  refuse  to 

pay  because  the  contract  was  not   under   seal.     Windeteb,   J., 

referred  to  East  London  Waterworks  Company  v.  Bailey  (9).]     No 

doubt  the  authorities  are  conflicting.     Mr.  Justice  Lindley  in  his 

work  on  Partnership  (10)  says,    ''A  distmction  was  at  one  time 

supposed  to  exist  between  executed  and  executory  contracts ;  but  it 

has  over  and  over  again  been  held  at  law  that  a  Corporation  is  no 

more  bound  by  a  contract  not  under  its  seal  of  which  it  has  had  the 

benefit,  than  it  is  by  a  similar  contract  which  has  not  been  acted  upon 

by  either  party.''    We  could  have  raised  this  defence  under  the  plea 

of  non-assumpsit.  Copper  Miners  Company  v.  Fox  (11),  in  which 

case  the  contract  had  been  partly  executed.     [Mr.  Barley  referred  to 

(3)  6  M.  &  W.  815.  (7)  21  L.  J.  Q.  B.  349. 

(4)  43  Vict.,  No.  3,  8.  1.    2  01.  Stat.  (8)  L.  R.  1  Q.B.  620. 
2264.                                                                  (9)  4  Bing.  283. 

(6)  8  Q.  B.  810.  (10)  3d.  Ed.,  Vol.  L,  p.  367. 

(6)  E.  B.  ft  E.  880 ;  28  L.  J.  Q.  B.  (11)  16  Q.  B.  229. 

62;5Jiir.  N.S.  511. 
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1881.        Fishmonger's  Oompany  v.  Robertson  (12),  followed  in  South   of 
~  Ireland  Colliery  Oompcmy  v.  Waddell  (18).]    [Wikdbybr,  J.  In  Atis- 

Council  of  tralian  Royal  Mail  Steam  Navigation  Co.,  v.  Marzetti  (14),  where 
Stdnby  ijJjq  Company  sued  for  damages  in  respect  of  all  beer  which  had  been 
M'Bkath.  received  and  paid  for  by  them^  but  which  was  found  to  be  sour.  Piatt, 
B.y  says^  "  It  is  preposterous  to  say  that^  although  the  money  of  the 
Corporation  has  been  accepted  by  the  Defendants  on  their  promise 
to  do  a  certain  act,  they  are  not  bound  to  do  that  act.  Martin,  B, 
The  case  of  Fishmonger's  Oompany  v.  Robertson  (12),  is  precisely 
in  point,  and,  if  it  were  not,  good  sense  would  lead  us  to  the  same 
conclusion.  It  cannot  be  supposed  that,  when  a  Corporation  has 
done  everything  they  were  bound  to  do,  and  the  other  party  has 
obtained  the  money,  the  latter  are  at  liberty  to  break  their  contract."] 
Those  are  cases  of  trading  Corporations,  and  in  respect  of  contracts 
within  the  scope  of  their  usual  business.  Such  is  not  the  case  here. 
This  is  a  Municipal  Corporation,  and  the  appointment  of  a  City 
Architect  is  not  a  trivial  or  frequently  recurring  matter.  The  role  is 
the  same  in  Equity,  Crampton  y.  Vema  Railway  Compamy  (15). 
The  difference  between  an  executed  and  an  executory  contract  is  not 
now  considered ;  or,  if  considered,  is  confined  to  the  case  of  trading 
Corporations.  In  Arnold  v.  Mayor  of  Foole  (16),  the  Plaintiff  had 
acted  as  solicitor  for  the  Corporation,  of  which  he  was  Town-derk 
under  orders  from  the  Mayor  and  other  members  of  the  Council,  but 
not  under  a  retainer  under  seal  -,  and  in  opposing  a  bill  in  Parliament 
had  disbursed  large  sums.  It  was  held  he  could  not  recover. 
Tindal,  G.  /.,  in  delivering  the  considered  judgment  of  the  Court, 
refers  to  Mayor  of  Ludlow  v.  Charlton  (3),  and  says,  '*  There  it  was 
held  that  a  Municipal  Corporation  was  not  bound  by  a  contract  to 
pay  money,  although  the  consideration  had  been  executed,  such  con- 
tract not  being  made  under  their  common  seal.  That  case  appears 
to  us  to  be  a  direct  authority  in  favour  of  the  present  Defendant ; 
for  the  appointment  of  an  attorney  to  conduct  important  suits  affect- 
ing the  rights  and  property  of  the  Corporation,  cannot  be  considered 
a  trifling  matter,  &c."  To  the  same  effect  is  Mayor  of  Kidder-- 
minster  v.  Hardwick  (17).  [Sib  J.  Martin,  C.J.  In  that  case  the 
contract  had  not  been  executed.]  A  '' medical  officer''  must  be 
appointed  under  seal  Dyte  v.  Guardians  of  St.  Pancras  (18) ;  and 
so  must  even  a  clerk  to  the  master  of  a  workhouse,  Austin  v.  Bethnal 

(12)  6  M.  &  G.  131.  (16)  4  M.  &  G.  861,  895. 

(13)  L.  R.   3  C.  P.  463.  (17)  L.  R.  9,  Ex.  13. 

(14)  11  Bxch.  228.  (18)  27  L.  T.  N.  8.  842. 

(15)  L.B.  7  Gh.  Ap.  662. 
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Un%07h  (19).     [Parley.    Those  were  actions  for  wroDgful  dismissal.]       1881. 
The  Plaintiffs  themselves  allege  the  contract  was  not  executed,  for  "Tt 
they  say  he  did  not  supervise  the  works.     There  is  no  statement  in  council  of 
the  declaration  that  my  client  has  been  paid  ;  only  a  general  allega-      Sydney 
tion  that  all  conditions  precedent  have  been  performed.   The  payment    M^Beath. 
of  the  commission  is  only   mentioned   in  the  claim  for  damages ; 
dami^es  cannot  be  pleaded  to,  so  that  we  could  not  deny  the  payment 
of  the  commission. 

The  Court  intimated  that  if  the  Plaintiffs  did  not  apply  to  amend 
the  declaration  so  as  to  clearly  allege  that  the  Defendant  had  been 
paid  all  his  commission,  Mr.  Darley  would  be  called  upon  to  reply. 

Barley  in  reply.  If  necessary  the  Court  can  amend  now.  Boast  v. 
firth  (20) ;  there,  during  the  argument  on  demurrer,  the  plea  was 
twice  amended.  [Salomons.  The  first  amendment  was  by  consent, 
the  second  was  immaterial.]  But  the  declaration  does  not  require 
amendment.  It  shews  he  entered  upon  the  work  and  did  it,  he 
"  accepted  the  terms  and  entered  upon  the  employment  and  after- 
wards prepared  certain  plans,^'  &c.  He  could  have  sued  for  what 
work  he  had  done,  Haigh  v.  North  Brierley  Union  (6),  therefore  the 
Corporation  can  sue  for  his  having  negligently  done  it  Brice  on  Ultra 
Vires,  p.  567.  [Salomons.  Brice  is  not  an  authority.  My  doing 
my  part  of  tke  contract  is  nothing ;  I  must  have  been  paid  for  it, 
80  as  to  have  no  need  to  sue.]  We  state  that  we  are  in  a  position  to 
bring  the  action,  we  point  out  in  the  claim  for  damages  that  we  have 
lost  the  commission  paid  to  the  Defendant  on  the  whole  of  the  con- 
tract monies.  It  is  for  the  plea  to  allege  the  money  had  hot  been 
paid,  Stephen  on  Pleading,  p.  270.  The  contract  being  executed  no 
seal  is  required  to  entitle  us  to  sue.  Hunt  v.  Wimbledon  Local 
Board  (2)  was  decided  entirely  upon  a  special  section  in  a  Local  Act. 
But  the  appointment  of  City  Architect  need  not  be  under  seal.  The 
52nd  section  of  the  former  Sydney  Corporation  Act  (21)  is  in  almost 
the  same  words  as  43  Vic,  No.  3,  s.  51  (4),  "  The  Council  shall 
appoint  a  Town  Clerk  .  .  .  and  such  other  officers  and  ser- 
vants as  may  be  necessary.'^  The  City  Architect  is  one  of  the 
''  other  officers.''  He  was  appointed  to  carry  out  one  of  the  purposes 
for  which  the  Corporation  existed,  for  the  erection  of  a  Town  Hall 
is  ordered  by  32  Vic,  No.  4,  s.  4  (22).  For  such  appointment  the 
seal  is  not  required,  Brice  p.  72,  Bateman  v.  Mayor  of  Ashton 
Wider  I/yne  (23),  Wells  v.  Mayor  of  Kingston  upon  Hull  (24). 

(19)  Ii.  R.  9  C.  P.  91.  (22)  2  01.  Stat  2239. 

(20)  L.  R.-4,  C.  P.  1.  (23)  3  H.  &  N.  323 ;  27  L.J.  Ex.  45a 

(21)  20  Viot.,  No.  36.  (24)  L.  B.  10  0.  P.  402. 


148  CASES    AT    LAW.  [N.  S.  W.  B. 

1881.  Sib  J.  Mabtin,  C.  J.    There  is  often  considerable  difficulty  in  a 

question  of  this  kind  arising  from  the  multitude  of  the  authorities 
CoiTNciL  OF  respecting  the  powers  of  Corporations  to  make  contracts  otherwise 
Sydnst     than  under  their  corporate  seal.    Efforts  have,  from  time  to  time,  been 
M'BxATH.    made  by  the  Courts  to  get  free  from  the  trammels  of  the  old  common 
law  rule  that  a  Corporation  can  only  bind  itself  by  its  common  seal. 
Bit  by  bit  the  Courts  have  struggled  in  the  furtherance  of  justice  and 
to  facilitate  busmess  transactions,  to  emancipate  themselves  from  it« 
The  distinction  was  first  made  between  general  and  trading  Corpora- 
tions.    It  was  properly  said  that  the  latter  were  but  a  number  of 
traders  associated  together  for  specific  purposes.     The  object  of  their 
association  was  to  carry  on  business,  and  it  would  be  highly  incon- 
venient if  the  seal  had  to  be  employed  on  every  occasion.     So  that  for 
matters  of  routme,  for  negotiating  or  signing  bills,  and  for  other 
matters  constantly  recurring  and   evidently    contemplated  in  the 
objects  of  the  company's  formation,  it  has  been  held,  in  the  majority 
of  the  numerous  cases,  that  it  is  unnecessary  that  the  seal  should  be 
used.    But  for  Corporations,  that  are  not  trading  Corporations,  the 
rule  has  not  been  broken  m  upon.     Of  this  latter  class  we  have 
scarcely  any  but   Municipal   Corporations  in  this  colony,  but  in 
England  there  are  many  other  classes  of  non-trading  Corporations. 
Such  bodies,  it  would  appear,  can  only  appoint  minor  officials,  or  give 
orders  in  their  most  necessary  or  daily  needs,  without  using  the  seaL 
The  second  cause  of  our  difficulty  is  that  the  cases  are  not  consistent. 
There  is  a  whole  class  of  cases  in  the  Exchequer  deciding  one  way, 
and  another  class  in  the  Common  Pleas  and  Queen^s  Bench  (especially 
the  latter)  deciding  the  other ;    nor  is  there  any  resolution  in  the 
Exchequer  Chamber,  or  House  of  Lords,  which  tells  us  which  class 
to  follow.     Notwithstanding  this  conflict  of  authority,  we  can  yet  see 
that  there  are  very  few  instances  in  which  Corporations  can  make 
appointments  or  contracts  except  under  seal.     Here  an  architect  is  an 
official  of  some  importance.      No  case  has  been  cited  wh^re  such  an 
appointment   has    been  made  by  parol,  and  on  this  ground  the 
demurrer  would  be  over-ruled. 

But  then  it  is  said,  granting  that  the  contract  must  be  under  seal, 
yet,  as  it  has  been  fully  executed,  the  Defendant  cannot  set  up  the 
want  of  a  seal.  The  declaration  states  that  the  Defendant  entered  the 
Plaintiffs'  employment ;  that  he  prepared  plans  for  and  supervised  the 
performance  of  the  contract  with  the  builders ;  that  work  was  done 
by  these  builders ;  and  that  from  time  to  time  he  sent  in  certificates, 
and  ultimately  a  final  certificate  for  the  works  contracted  for,  and 
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other  works  as  extras.     It  also  alleges  that—"  All  conditions  were       1881. 
fblfilled^  all  things  happened^  and  all  times   elapsed  necessary  to  "71 
entitle  the  Plaintiffs'  to  maintain  this  action  for  the  breaches  herein-  Council  of 
after  alleged.*'     The   claim  for  damages  includes   the  loss  of  the     Sydnby 
moneys  paid  to  the  contractors  "  and  the  moneys  paid  to  the  Defendant    M'Bbath. 
for  commission  thereon/'     It  is  not  expressly  stated  that  all  the  com- 
mission fees  had  been  paid.     At  one  time  I  thought  it  would  be 
necessary  to  give  the  Plaintiffs  leave  to  amend  so  as  to  show  that  all 
the  commission  had  been  paid.     On  further  consideration  I  think  it 
sufficiently  appears — putting  the  clause  "all  conditions  were  per- 
formed/'  fee,  and  the  claim  for  damages  together. 

Id  that  case  there  is  no  necessity  for  the  Defendant  to  sue  for  his 
fees.  He  could  not  say,  "  I  cannot  sue  you  on  this  contract," 
because  the  answer  would  be — "  There  is  nothing  for  you  to  sue  for, 
as  yoa  have  been  paid  in  full."  That  that  is  sufficient  is  beyond  all 
doubt.  In  Clarke  v.  Cuchfield  Union  (7)  Wightman,  J.,  reviewed 
all  the  cases,  and  laid  down  a  proposition,  which  has  been  acquiesced 
in  by  every  Judge  since.  No  doubt  Lord  Campbell  takes  exception 
to  some  portions  of  the  judgment ;  but  the  decision  itself  has  not 
been  questioned.  The  passage  is, ''  Wherever  the  purposes  for  which 
a  Corporation  is  created  render  it  necessary  that  work  should  be 
done,  or  goods  supplied,  to  carry  such  purposes  into  effect,  as  in  the 
case  of  the  guardians  of  a  Poor  Law  Union ;  and  orders  are  given  at 
a  board,  regularly  constituted,  and  having  general  authority  to  make 
contracts  for  works  or  goods  necessary  for  the  purposes  for  which  the 
Corporation  is  created ;  and  the  work  is  done,  or  goods  supplied,  and 
accepted  by  the  Corporation,  and  the  whole  consideration  for  pay- 
ment executed,  the  Corporation  cannot  keep  the  goods,  or  the  benefit, 
and  refuse  to  pay,  on  the  ground  that,  though  the  members  of  the 
Corporation,  who  ordered  the  goods  or  work,  were  competent  to  make 
a  contract,  and  bind  the  rest,  the  formality  of  a  deed,  or  of  affixing  a 
seal,  were  wanting ;  and  then  say  no  action  lies,  we  are  not  competent 
to  make  a  parol  contract,  and  we  avail  ourselves  of  our  own 
disability."  Again,  in  Fishmonger^  Company  v.  Robertson  (12)  on 
p.  198,  Tvndaly  C.  J.,  says : — ^'  The  question,  therefore,  becomes  this, 
whether  in  the  case  of  a  contract  executed  before  action  brought, 
where  it  appears  that  the  Defendants  have  received  the  whole  benefit 
of  the  consideration  for  which  they  bargained,  it  is  an  answer  to  an 
action  of  assumpsit  by  the  Corporation  that  the  Corporation  itself 
was  not  originally  bound  by  such  contract,  the  same  not  having  been 
made  under  their  common  seal.     Upon  the  general  ground  of  reason 

N.8.W.R.    Vol.  U.,  Law.  B 
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1881.  and  common  sense  no  such  answer  can  be  set  up.  The  Defendants 
having  had  the  benefit  of  the  performance  by  the  Corporation  of  the 
Council  of  several  stipulations  into  which  they  entered^  have  received  the  consi- 
Sydney  deration  for  their  own  promise ;  such  promise  by  them  is,  therefore, 
M*BxATH.  not  nudum  paetum ;  they  never  can  want  to  sne  the  Corporation 
upon  the  contract  in  order  to  enforce  the  performance  of  those  stipu- 
lations which  have  already  been  voluntarily  performed ;  and  therefore 
no  sound  reason  can  be  suggested  why  they  should  justify  their  re- 
fusal to  perform  the  stipulations  made  by  them,  on  the  ground  of 
inability  to  sue  the  Corporation,  which  suit  they  can  never  want  to 
sustain/'  In  The  Australian  Boyal  Mail  S.  N.  Co.  v.  Marzetti 
(14)  Piatt  B  says — "  The  declaration  states,  that,  in  consideration  the 
Corporation  would  pay  a  sum  of  money,  the  Defendants  undertook  to 
do  a  certain  act.  The  Corporation  paid  the  money,  and  nothing  more 
remains  to  be  done  by  them.  It  is  preposterous  to  say  that,  although 
the  money  of  the  Corporation  has  been  accepted  by  the  Defendants 
on  their  promise  to  do  a  certain  act,  they  are  not  bound  to  do  that 
act.''  There  are  other  cases  like  that,  and  nothing  contrary  to  it 
has  been  quoted.  As  therefore  the  contract  has  been  executed, 
and  was  within  the  scope  of  the  Corporation's  authority,  the  demurrer 
must  be  upheld. 

Sir  W.  Mannino,  J.  I  am  of  the  same  opinion.  There  can  be 
no  doubt  that  the  appointment  must  be  under  the  corporate  seal, 
when  we  consider  the  importance  and  dignity  of  the  office.  Minor 
appointments  are  taken  out  of  the  general  rule,  but  nothing  sanctions 
the  proposition  that  the  appointment  of  an  architect  is  such  an  one. 
The  declaration  itself  speaks  of  him  as  the  ''  City"  Architect,  which 
infers  that  it  is  a  permanent,  not  a  temporary  office.  The  nature  of 
his  position  is  quasi  judicial,  he  acts  as  arbitrator  between  the  Corpo- 
ration and  the  builders,  and  the  payments  of  large  sums  of  money  de- 
pend on  his  certificates. 

But  when  the  contract  is  executed,  the  question  of  seal  or  no  seal, 
is  no  longer  important.  Upon  this  declaration  I  think  it  is  suffi- 
ciently set  out  that  all  the  Defendant's  fees  had  been  paid,  though  I 
should  have  preferred  a  more  express  allegation.  Taking  the  sen- 
tence ''  All  conditions,"  &c.,  and  the  claim  for  dami^es  together,  I 
think,  upon  the  whole,  we  may  take  it  that  the  contract  had  been  exe- 
cuted in  respect  of  the  payments.  It  does  not  lie  in  the  mouth  of  the 
Defendant  to  say  it  is  unexecuted  because  he  had  done  his  part 
badly.  It  is  unnecessary  to  go  into  the  question,  but  I  am  not  pre- 
pared to  say  that  it  was  necessary  for  the  Corporation,  in  thiscascj  to 
pay  the  Architect  before  they  could  bring  their  action. 
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WiNBETBB,  J.     I  concur.     With  regard  to  Mr.  Darley^s  argu-       1881. 
mcnt  that  the  Council  had  power  to  appoint  the  Architect  as  one  of 
"  the  other  officers**  I  can  find  nothing  in  either  statute  [(4)  and  (21)]  council  of 
to  a£fect  the  common  law  rule  as  to  the  mode  of  their  appointment.      Sydney 
An  appointment  to  an  important  office  like  his  must  therefore  be   M'Beath. 
under  seal.   But  this  contract  having  been  executed,  and  being  within 
the  scope  of  the  Corporation's  authority — a  necessary  ingredient — this 
action  will  lie.     The  Act  referred  to  (22)  requires  the  Corporation  to 
build  a  town  hall. 

Judgment  for  the  Plaintiffs, 


Attorney  for  PlaintiflFs — Merriman. 
Attorney  for  Defendant — W.  Roberts. 


MUNICIPAL  COUNCIL  OF  SYDNEY  v,  EVER8  AND  ICENNEDY.  issi. 

ContrcLCt  with  Corporation — Seal — ArchUecCs  Certificate— PUading.  August  26, 

26,  29. 

Declaration  that  DefendantB  contracted  to  build  a  Town  Hall  of  good  materials 
and  should  be  responsible  for  the  works,  and  should  make  good  at  their  own 
expense  any  damage  or  defect  in  the  works,  until  they  should  have  been  taken 
over  by  the  City  Architect,  in  a  complete  and  finished  state,  and  that  no  certificate 
or  approval  of  any  work  by  any  officer  of  the  Plaintiffs  should  prejudice  the  right 
of  the  Plaintiffs  against  the  contractors  other  than  the  due  fulfilment  of  the  said 
contract ;  and  that  the  Plaintiffs  should  pay  by  instalments  20  p.c,  &c.,  25  p.c. 
when  the  whole  should  have  been  completed,  and  the  remaining  15  p.c.  to  be  paid 
after  the  expiration  of  two  weeks  from  the  completion  of  the  said  works,  and  a 
certificate  under  the  hand  of  the  City  Architect,  that  the  whole  of  the  said  works 
had  been  satisfactorily  completed  ;  that  the  Defendants  performed  certain  works ; 
that  all  conditions  were  fulfilled,  &c. ;  that  the  whole  of  the  said  works  were  not 
done  in  the  beat  manner,  but  a  large  portion  badly ;  by  reason  whereof  the  Plain- 
tifis  lost  the  monies  paid  to  the  Defendants  in  respect  thereof,  and  the  whole  of 
the  works  were  worthless.  Plea  :  That  the  contract  was  not  under  the  corporate 
seal. 

Held,  on  demurrer,  the  contract  must  be  under  the  corporate  seal. 

Held  also  that  the  declaration  did  not  allege  the  contract  monies  had  been 
paid. 

The  Defendants  also  pleaded  that  the  Architect's  approval  had  been  given  and 
was  binding  on  the  Plaintiffs. 

Held  (per  llartin,   C.  J.,  and  Windeyer,   J. — Manning,  J.,  diss.)  that  the 
Architect  was  not  a  final  arbiter,  and  that  the  Plaintiffs  could  sue. 
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1881.  Demtjrree.   Declaration.    That  it  was  agreed  that  the  DefendanU 

~  "  should  perform  certain  works  for  the  PlaintiflFs  in  the  erection  of  part 
CJouNciL  OF  of  the  Town  Hall,  Sydney,  and  should  supply  materials  required  for 
^^"^  the  same,  upon  the  following  condition,  i.e.,  that  the  whole  of  the 
EviBs.  works  should  be  done  in  the  best  manner  of  their  sereral  descriptions, 
and  of  sound  and  approved  materials,  cmd  that  the  Defendants  should 
he  responsible  for  the  works,  and  should  make  good  at  their  oum 
eoEpense  any  damage  or  defect  in  the  said  works,  until  they  should 
have  heeii  taken  over  by  the  Gity  Architect  in  a  complete  and 
finished  state,  and  that  no  certificate  or  approval  of  any  work  by 
any  officer  of  the  Plaintif  should  prejudice  the  right  of  the  Plaintiffs 
against  the  contractors  other  than  the  due  fulfilment  of  the  said 
contract,  and  that  the  Plaintiffs  should  pay  to  the  Defendants  £7700 
in  respect  of  the  said  contract,  in  manner  following : — ^20  per  cent, 
of  the  said  amount  when  one  quarter  of  the  value  of  the 
whole  of  the  works  should  have  been  executed,  upon  producing 
a  certificate  under  the  hand  of  the  City  Architect ;  20  per  cent, 
further  when  one-half  had  been  executed,  and  on  producing 
the  like  certificate;  20  per  cent,  further  when  three-fourths 
had  been  executed;  and  further  26  per  cent,  when  the  whole 
of  the  said  works  should  have  been  completed,  upon  produc- 
tion of  a  certificate  as  aforesaid,  and  the  remaining  15  px.  to  he 
paid  to  the  Defendants  after  the  expiration  of  two  weeks  from  the 
completion  of  the  said  works,  and  a  certifi^cate  under  the  hand 
of  the'  Giiy  Architect  that  the  whole  of  the  said  works  had  been 
satisfactorily  completed;  and  the  Defendants  performed  certain 
works  under  the  said  agreement,  and  certain  alleged  additional  and 
extra  works  in  connection  therewith.  And  all  conditions  were 
fulfilled,  all  things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  Plaintiffs  to  maintain  this  action  for  the  breaches  herein- 
after alleged,  yet  the  Defendants  did  not  perform  and  execute  the  said 
works  so  agreed  to  be  performed  and  executed  as  aforesaid,  and  the 
whole  of  the  said  works  were  not  done  in  the  best  manner  of  their 
several  descriptions,  or  of  sound  and  approved  materials,  but  on  the 
contrary  a  large  portion  of  the  said  works  was  done  in  an  inferior, 
defective,  and  worthless  manner,  and  of  unsound  and  unapproved 
materials,  and  not  in  accordance  with  the  said  Agreement  and 
conditions;  and  by  reason  of  the  premises  the  Plaintiffs  lost 
the  benefit  of  the  said  Agreement,  ar^d  the  mo^iies  paid  by  them, 
to  the  Defendants  in  respect  thereof,  and  the  whole  of  the  said 
works  were  and  became  worthless,  and  of  no  value  to  the  Plaintiffs. 
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And  the  Plaintiffs  will  incur  great  loss  in  pulling  down  and  rebuilding       1881. 
the  said  works;  and  the  Plaintiffs  claim  £20flO0.  ~ 

The  Defendants'  fifth  plea  said  that  the  Plaintiffs,  at  the  time  of  Counoil  or 
making  the  said  contract,  were  a  Corporation  having  a  corporate  seal,     ^""^^ 
and  the  said  agreement  was  not  under  the  corporate  seal  of  the  said      Eyebs. 
Corporation.     To  this  the  Plaintiffs  demurred,  on  the  ground  that 
the  causes  of  action  were  breaches  of  an  executed  contract. 

The  seventh  plea  was  that  under  the  said  agreement  the  said  works 
were  to  be  done  to  the  satisfaction  of  the  Plaintiffs'  Architect,  and 
when  completed  to  be  taken  over  by  him,  and  the  same  were  done  to 
the  satisfaction  of  the  said  Architect,  and  when  completed  were  taken 
over  by  the  said  City  Architect.  To  this  the  Plaintiffs  demurred,  on 
the  ground  that  the  contract  stipulates  that  no  certificate  or  approval 
of  any  officer  should  prejudice  the  Plaintiffs'  right  against  the  con- 
tractors other  than  the  due  fulfilment  of  the  contract.  Joinder  in 
demurrer. 

Barley  Q.C.  fO.  B.  Rtephen  with  him),  for  the  Plaintiffs.  The 
fifth  plea  is  bad,  for  the  declaration  sufficiently  alleges  all  the  monies 
had  been  paid  to  the  Defendants.  It  states  that ''  All  conditions  had 
been  fulfilled,"  &c.,  that  the  Defendant  had  done  the  whole  work 
but  of  bad  material  and  workmanship,  and  that  the  Plaintiffs  ''lost 
the  monies  paid  to  the  Defendants  in  respect  thereof."  It  is  for  the 
Defendant  to  plead  the  monies  were  not  all  paid.  The  contract  being 
therefore  executed,  I  adopt  my  argument  in  Municipal  Council  of 
Sydmey  v.  M^Beaih  (1).  The  seventh  plea  is  also  bad,  for  the  clause 
''no  certificate  or  approval  of  any  work  by  any  officer  of  the  Plaintiffs 
shall  prejudice  the  right  of  the  Plaintiffs  against  the  contractors 
other  than  the  due  fulfilment  of  the  contract"  negatives  any  idea  of 
making  the  Architect  final  judge.  No  certificate  protects  the  con- 
tractor; it  is  merely  a  condition  precedent  to  his  getting  pay- 
ment. 

C.  /.  Man/ning  {F.  Barton  with  him)  for  the  Defendant  Ken- 
nedy. The  fifth  plea  is  good,  for  there  is  nothing  in  the  declaration 
to  show  that  the  contract  monies  have  been  paid ;  it  does  not  even 
allege  we  got  a  final  certificate ;  and  in  that  it  differs  from  Muni- 
cipal Ooundl  of  Sydney  v.  M^Beath  (1).  VTithout  the  certificate 
we  could  not  sue.  The  clause  '^  All  conditions,"  &c.,  means  that 
the  Plaintiffs  have  done  all  on  their  part  necessary  to  entitle  them 
to  bring  this  action ;  but  they  could  have  brought  this  action  for 
negligently  doing  the  work  without  paying  us  a  farthing.     Bullen 

(I)  Ante  p.  142. 
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1881.       y.  Leake,  2nd  ed.^  p.  124.    The  seventh  plea^  too^  is  good.     The 

"~  clause  "no  certificate    .    .    .  by  any  officer    .    .  other  than  the 

Municipal    ,      .  -^,  „  .  ■»,     i.  •.      t     ,      1 1 1  -i  •/• 

Council  of  due  fumlment    is  not  Enghsh.   It  should  be  read  "  no  certificate  .  • 

^^^^^     other  than   the  final   certificate  of    the   due  fulfilment.*'      The 

EvEBs.      Defendants  are  made  responsible  for  the  works  until  they  are  taken 

over;  that  implies  that  after  they  are  taken  over  the  responsibility 

ceases.     The  Architect  is  made  final  arbiter,  Dunaberg  Railway  v. 

Hopkins  (2),  Goodyear  v.  Mayor  of  Weymouth  (3). 

Salomons,  Q.C.,  and  Pilcher  for  the  defendant  Evers. 

Barley  in  reply.  In  the  two  cases  cited  the  contract  expressly 
made  the  Architect  the  final  judge  between  the  employer  and  the 
builder.     There  is  no  such  clause  here. 

The  Court  delivered  judgment  unanimously  in  favour  of  the 
Defendants  on  the  fifth  plea,  and  by  a  majority  in  favour  of  the 
Plaintiff  on  the  seventh  plea.  The  Defendants  obtained  leave  to 
appeal  to  the  Privy  Conncil.  The  following  were  the  considered 
reasons  for  their  judgments  subsequently  written  by  their  Honors. 

Sir  J.  Mabtin,  G.J.  There  are  two  pleas  demurred  to  in  this 
case.  The  first  is  that  the  contract  was  not  made  under  the  corporate 
seal.  For  the  reasons  given  in  the  Muthicipal  Council  of  Sydney  v. 
M^Beath  (1),  I  am  of  opinion  that  such  a  contract  as  this,  in  order 
to  be  binding,  must  be  under  such  seal.  This  being  so,  the  question 
then  arises — ^Does  the  declaration  allege  that  the  contract  has  been 
executed  ?  In  the  case  just  mentioned  the  Court  thought  that  it  was 
so  alleged ;  but  here  I  think  it  is  not  so.  There  are  no  statements  in 
this,  corresponding  to  allegations  in  that  case,  that  certificates,  and 
especially  a  final  certificate,  had  been  given.  In  the  absence  of  such 
allegations,  I  think  that  it  is  not  sufficiently  averred,  that  the  moneys 
which  the  defendants  might  claim  under  the  contract  have  been  paid. 
It  follows  from  this,  that,  in  my  opinion,  the  demurrer  to  this  plea 
must  be  overruled. 

About  the  other  plea  demurred  to,  I  have  felt  considerable  difficulty. 
Some  words  have  apparently  been  omitted  by  accident  during  the 
preparation  of  the  contract.  As  the  passage  stands,  on  which  the 
question  now  under  consideration  turns,  it  is  ungrammatical,  and 
barely  intelligible.  It  was  contended  on  behalf  of  the  Defendants 
that  after  the  words  "  other  than,'^  should  be  inserted  these  words, 
"  a  certificate  by  the  architect,"  and  that  the  sentence  so  read  shows 
that  such  architect  was  intended  to  be  the  final  judge.    The  sentence 

(2)  36  L.  T.  N.  S.  788.  (3)  86  L.  J.  C.  P.  12 ;  1  Ha.  &  Ru.  67. 
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I  in  the  contract  set  out  runs  thus^ — ''  That  no  certificate  or  approval       1881. 

r  of  any  work  by  any  officer  of  the  plaintiffs  should  prejudice  the  right   municipal" 

of  the  plaintiffs  against  the  contractors^, other  than  the  due  fulfilment  Gouiicil  of 
of  the  said  contract/^  After  much  consideration  I  have  come  to  the  ^^ 
conclusion  that  the  view  taken  by  Plaintiffs  is  the  correct  one,  namely  Evias. 
that,  by  this  clause  in  the  agreement,  the  Plaintiffs  intended  to  reserve 
their  right  of  action  for  breach  of  contract  by  the  Defendants,  not- 
withstanding their  having  obtained  the  architect's  final  certificate.  I 
read  the  words  "  other  than  the  due  fulfilment,'^  as  equivalent  to 
''in  any  case  other  than  the  due  fulfilment."  If  the  parties 
intended  to  make  the  architect  the  final  judge,  nothing  was  easier  for 
them  than  to  say  so.  The  contract  begins  with  spying  that  the 
Defendants  were  to  be  responsible  for  works,  and  should  make  good, 
at  their  expense,  any  damage  or  defect  to  or  in  the  said  works  until 
they  should  be  taken  over  by  the  City  Architect  in  a  complete  and 
finished  state.  It  was  contended  that  this  stipulation,  of  itself,  shows 
that  the  architect  was  to  be  the  final  judge.  But  what  immediately 
follows,  in  my  opinion,  shows  that  such  was  not  the  intention  of  the 

,  parties^  for  the  clause  touching  the  reservation  of  the  rights  of  the 

'  Corporation  against  the  contractors  was,  I  think,  inserted  expressly  to 

declare  the  very  opposite.  If  this  is  not  the  true  construction,  then 
I  cannot  see  any  reason  for  inserting  this  clause,  for  there  is  nothing 
in  the  contract  authorizing  the  architect  to  certify  its  ''  due  fulfil- 
ment.^'  As  to  the  final  certificate  that  was  a  necessary  preliminary 
to  the  contractors  receiving  the  balance  of  their  contract  money;  but 
the  clause  requiring  it  does  not  make  the  architect  the  final  judge. 
No  case  has  been  cited  where  it  has  been  so  held.  Nearly  all  the 
eases  where  the  effect  of  an  architect's  certificate  was  in  question  were 
cases  in  which  the  contractor  was  suing  for  his  contract  money,  and 
where  the  certificate  was  held  to  be  a  condition  precedent.  In  both 
the  cases  cited  by  the  Defendants'  counsel,  in  which  the  architect  or 
surveyor  was  held  to  be  the  final  judge,  there  were  special  clauses 
expressly  making  him  such.  Here  if  the  parties  had  intended  to  give 
the  architect  this  power  they  would  not  have  gone  this  roundabout 
way  to  do  it.  We  cannot  suppose  or  infer,  without  express  words  to 
that  effect,  that  they  intended  that  the  architect's  certificate  should 
itop  the  Corporation  from  complaining  of  bad  work,  or  work  other- 
wise contrary  to  the  contract. 

'  In  cases  where  there  is  no  architect,  and  the  employer  takes  over 

and  pays  for  the  work,  and  expresses  his  satisfaction  with  it,  but  sub- 
lequently  finds  it  to  be  bad,  he  will  not  be  barred  from  bringing  his 


V. 
EVBRS. 
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1881.  action.     He  cannot^  in  the  absence  of  express  stipulation,  be  in  a 

Municipal  ^^^^^  position  because  he  has  employed  an  architect.     His  architect's 

CJoimciL  OF  certificate  might  make  it  more  difficult  for  him  to  prove  his  case,  but 

Sydney  qqx^h  ^qI;  t^ke  away  his  right  of  action. 

Sir  W.  Manning^  J.  I  regret  to  be  compelled  to  differ  from  my 
learned  colleagues,  but  my  own  mind  is  so  clear  upon  the  subject, 
and  the  principle  of  decision  is  so  important,  and  of  such  wide 
application,  that  I  must  not  hesitate  to  give  distinct  expression  to  the 
views  which  I  entertain.  In  my  opinion  the  seventh  plea  is  a  com- 
plete answer  to  the  count  to  which  it  is  pleaded ;  and  it  seems  to  me 
that  to  hold  otherwise  must  have  the  effect  of  causing  great  injustice 
to  all  building  contractors,  and  the  like,  by  keeping  them  in  almost 
perpetual  jeopardy,  after  and  notwithstanding  the  completion, 
approval,  and  acceptance  of  their  work.  In  cases  of  this  class  con- 
tractors are  usually  subjected  to  supervision  and  control  by  architects 
or  engineers,  whose  certificates  are  made  conditions  precedent  to  their 
obtaining  payment  of  the  contract  price  or  any  part  of  it ;  and  these 
conditions  are  so  rigidly  enforced,  according  to  established  decisions, 
that  juries  are  not  permitted  to  award  to  contractors  the  amounts 
which  they  might  otherwise  find  to  be  undoubtedly  due,  unless  the 
architect's  or  engineer's  certificate  is  produced.  And  yet,  whilst  they 
are  thus  bound,  it  is  now  said  that  their  contractees  are  not  precluded 
from  questioning  the  due  performance  of  the  contracts  in  the  face  of 
such  certificates  up  to  final  approval.  This  appears  to  me  not  only 
very  one-sided  and  unjust,  but  also  inconsistent  with  the  true  intent 
and  meaning  of  the  contracts,  and  opposed  to  law  and  to  the  course 
of  legal  decisions. 

I  am  not  speaking  of  cases  in  which  the  contractors  have  been 
guilty  of  actual  fraud,  with  or  without  the  connivance  of  the  architect 
or  engineer — as  is  alleged  against  these  Defendants  in  another  count 
of  the  declaration.  In  such  cases  the  action  may  well  lie  for  breaches 
of  contract  which  were  covered  and  concealed  by  the  fraud,  and  which 
have  only  subsequently  been  detected. 

But  the  pleadings  which  we  are  at  present  considering  involve  no 
question  of  that  kind.  In  the  count  to  which  this  seventh  plea  is 
pleaded,  the  Plaintiffs  merely  allege  failures  to  perform  the  contract 
obligations  in  the  same  general  way  as  would  be  appropriate  in  the 
case  of  an  open  contract,  where  no  architect  had  been  interposed  and 
had  acted  for  protection  against  such  breaches,  and  for  decision  and 
acceptance,  as  in  this  case.  Under  this  claim,  these  Plaintiffs  will, 
f  they  are  not  barred,  as  I  think   they  should  be,  be  at  liberty  to 
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question  the  soundness  and  sufSciency  of  every  article  of  material  and       1881. 
>         c?ery  portion   of  the  Defendants'   labour  and  skill  as  fully  and"T7"" 

minutely  as  they  may  think  fit.  They  may  thus  ignore  their  archi-  Council  of 
tect  altogether,  and  may  thereupon  invite  a  jury  to  award  damages  in  sydnby 
respect  of  materials  of  which  he  had  distinctly  approved,  and  in  Bvxrs. 
respect  of  workmanship  which  he  had  pronounced  satisfactory. 
This  is  nothing  less  than  an  appeal  from  their  own  officer,  whom  they 
had  imposed  upon  the  Defendants  as  a  judge,  and  whom  the 
Defendants  had  accepted  as  such,  to  a  jury  composed  of  unprofes- 
sional persons,  and  upon  evidence  which,  may  be  more  liable  to  error 
than  the  supervision  of  the  architect  during  the  progress  of  the  work. 
And  this  appeal  may  be  thus  made  under  circumstances  of  great 
practical  disadvantage  to  the  Defendants ;  by  reason  of  their  having 
been  led  to  deliver  over  their  work,  and  by  reason  also  of  the  difficulties 
which  may  be  occasioned  by  the  intervening  lapse  of  time ;  whereas 
if  the  architect  had  withheld  his  approval,  the  Defendants  would  have 
no  snch  appeal,  or  at  most  none  greater  than  they  would  have  had 
against  an  arbitrator's  award.  And  it  will  be  seen  that  this  one-sided 
appeal  may  be  most  harrassing  to  contractors,  if  it  cannot  be  met  at 
once  by  demurrer,  inasmuch  as  it  would  be  in  the  power  of  their  con- 
tractees,  at  their  sole  will  and  pleasure,  to  compel  them  to  go  to  trial, 
and  to  prepare  for  it  as  fuUy  as  if  the  contract  were  absolutely  open 
to  all  intents  and  purposes. 

Various  authorities  have  been  referred  to  in  the  argument,  and  it 
has  been  urged  that  contracts  of  this  class  do  not  make  the  certificates 
binding  upon  the  contractees  unless  the  architect  had  by  the  terms  of 
the  agreement  been  expressly  or  otherwise  manifestly  constituted  a 
final  judge  between  the  parties.  To  me,  however,  they  do  not  appear 
to  show  that  there  need  be  any  express  or  literally  manifest  provision 
to  that  effect ;  but  to  leave  each  case  to  the  reasonable  inferences  to 
be  drawn  from  the  whole  agreement,  in  connection,  of  course, 
with  the  surrounding  facts  and  circumstances. 

And  in  this  case  I  infer  that  there  is  not  only  a  mutual  agreement 
to  make  the  architect  a  final  judge,  but  something  even  stronger,  if 
that  be  possible ;  for  here  he  is  the  Plaintiffs'  own  permanent  officer, 
whom  they  constitute  their  representative  for  supervision,  control,  and 
decision,  and  even  for  finally  taking  over  the  work  on  their  behalf. 
They  have  imposed  on  the  Defendants  a  master,  in  their  own  interests, 
whilst  the  Defendants  on  their  part  have  accepted  him  as  a  judge,  on 
the  understanding  that  he  represents  the  Plaintiffs,  and  that  his  acts 
will  therefore  be  equivalent  to  those  of  his  principals.     On  examining 
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1^1.       the  coant  in  question^  we  find  that  the  contract  was  for  the  per- 
~  formance  of  certain  works  at  the  Town  Hall,  on  the  terms,  amongst 

Council  of  others,  that  the  whole  of  the  works  should  be  done  in  the  best  manner 
Sydney  ^^^^  ^f  g^m^j  ^nd  "  approved  "  materials ;  and  that  payments  of  the 
EvKBs.  contract  price  should  be  made  as  follows,  that  is  to  say,  in  amounts  of 
20  per  cent,  each  when  the  first,  second,  and  third  quarters  respec- 
tively in  value  of  the  whole  work  should  have  been  completed — ^upon 
producing  a  certificate  (presumably  to  that  effect)  under  the  hands  of 
the  City  Architect ;  25  per  cent,  when  the  whole  should  have  been 
completed — upon  the  production  of  a  like  certificate;  and  then, 
notwithstanding  such  certified  completion  of  the  whole  work,  the 
remaining  15  per  cent,  is  not  to  be  paid  for  two  weeks  after,  and  then 
only  "  upon  a  certificate  under  the  hand  of  the  said  architect  that  the 
whole  of  the  said  works  have  been  completed  satisfactorily.''  The 
two  weeks  thus  reserved  after  the  completion  of  the  whole  work  were 
presumably  stipulated  for  to  enable  the  Plaintiffs'  architect  to  make  a 
final  examination  if  necessary,  and  to  consider  whether  the  completion 
already  certified  had  been  done  ''  satisfactorily  '*  or  otherwise.  In  the 
latter  case,  the  certificate  and  the  15  per  cent,  would  have  been  with- 
held without  appeal ;  but  in  the  former  the  architect  would  report 
accordingly,  and  the  balance  would  be  paid.  Thereupon  the 
Defendants  would  be  bound  to  give  over  their  work  to  the  Plaintiffs 
on  demand ;  and  as  the  Corporation  could  not  come  up  in  a  body  to 
receive  and  "  take  it  over,''  the  City  Architect  is  empowered  by  it 
to  perform  that  act  on  their  behalf.  The  effect  of  all  this  is  that 
the  City  Architect's  duty  was  to  ''  approve "  or  disapprove  of  the 
materials  as  they  were  from  time  to  time  brought  into  use  (for  that 
must  be  the  meaning  of  the  words  "  sound  and  approved  ") ;  and  that, 
as  regards  workmanship,  he  had  the  duty  to  supervise  it  during 
progress,  and  the  power  to  pass  it  or  to  condemn  it,  as  well  as  the 
materials,  by  the  granting  or  refusal  of  certificates ;  and  that  at  the  last 
it  was  his  duty  to  examine  and  consider  whether  or  not  the  whole  had 
been  satisfactorily  done,  and  to  report  and  decide  accordingly  (without 
appeal),  and  to  close  the  whole  matter  by  taking  over  the  work.  The 
provision  as  to  the  taking  over  of  the  works  by  the  City  Architect  is 
to  be  found  only  in  a  somewhat  incidental  form  in  the  earlier  part  of 
the  contract  as  set  forth,  but  the  authority  and  duty  are  plainly 
indicated ;  and  in  connection  with  the  act  of  taking  over  it  is  by  no 
means  unworthy  of  notice  that  the  words  "  in  a  complete  and  finished 
state  "  are  used  in  connection  with  it.  These  words  must  mean  that 
the  City  Architect,  as  the  Corporation's  representative  for  taking  over 
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the  work^  aiid  as  being  the  most  appropriate  person  for  the  purpose^       1881. 

both  by  reason  of  his  professional  and  official  qualifications  and  of  his 
superviaion  of  the  work,  shall  be  satisfied  at  that  time  that  the  work  is  Council  op 
in  a  "  complete  and  finished  state/'  and  therefore  fit  for  acceptance.  Sydney 
This  may  not  at  first  sight  appear  to  carry  the  matter  farther  than  Evsrs. 
the  provision  already  referred  to  for  the  architect's  final  certificate ; 
bnt  it  is  at  least  a  duplication  and  confirmation;  and  as  this 
''taking  over''  is  a  later  stage,  with  a  possible  interval  for  reconsidera- 
tion, and  is  the  step  which  is  ordinarily  understood  to  close  the 
rdations  of  the  contracting  parties,  I  think  the  words  add  strength 
to  the  view  I  have  taken.  A  difficulty  is,  no  doubt,  created  by  the 
clause,  to  which  special  reference  has  been  made  by  the  Chief 
Jostioe.  It  has  been  contended  by  counsel,  and  it  is  thought  by 
His  Honor  and  also  by  Mr.  Justice  Windeyer,  as  I  understand,  that 
the  clause  has  the  effect  of  negativing  the  inference,  if  any,  that 
might  otherwise  have  arisen,  that  the  City  Architect's  final  certi- 
ficate and  taking  over  barred  the  Plaintiffs,  except  in  respect  of 
fraud  I,  however,  do  not  see  it  in  that  light,  but  rather  in  a  con- 
trary one.  The  clause  (assuming  it  to  be  correctly  transcribed  in 
the  declaration)  is  imperfectly  drawn,  but  I  think  the  meaning  can 
be  gathered  with  sufficient  certainty,  and  that  a  very  slight  and 
perfectly  legitimate  transposition  and  adjustment  of  the  language 
will  make  that  meaning  obvious.  In  construing  it,  we  must,  of 
coarse,  make  it  speak  intelligibly  and  with  effect,  if  we  can  reason- 
ably do  so,  rather  than  reject  it  as  insensible ;  and  we  must  also 
read  it  by  the  light  of  the  rest  of  the  agreement,  and  make  it  speak 
in  harmony  rather  than  in  contradiction,  if  we  can  reeoncile  it  with- 
out undue  straining. 

By  these  tests  I  read  the  clause  thus — "No  certificate  or  ap- 
proval of  any  '  officer,'  other  than  of  (or  that  of)  the  fulfilment  of 
the  said  contract  (meaning  the  City  Architect's  final  certificate  and 
approval  of  the  whole  of  the  works  as  having  been  completely 
satis&ctory)  shall  prejudice  the  right  of  the  Plaintiffs  against  the 
contractors." 

The  transposition  of  the  words  "  other  than,  &c.,"  so  as  to  follow 
immediately  after  the  words  ''no  certificate  or  approval  of  any 
officer,"  is  strictly  grammatical ;  and,  in  this  position,  they  are 
plamly  antithetic  (as  it  were)  or  exceptive — that  is  to  say,  they  im- 
port that  the  matter  introduced  by  them  is  in  the  same  line  of  sub- 
ject, but  opposed  to  and  to  be  excepted  out  of  the  generality  of  the 
preeeding  words.    The  general  subject  is  certificates  and  approvals. 
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1881.       and  the  exception  is  (as  the  parties  may  reasonably  be  sappoaed  to 


'  have  intended)  the  certificate  and  approval  by  the  chief  representa^ 

Council  of  tive  officer  of  the  "  fulfilment^'  or  entire  completion  of  the  contract. 

Sydwby     q^  ^jjg  other  hand^  a  construction  which  would  give  to  the  words 

EvBBs.      ''fulfilment  of  the  contract,"  as   here  now,  the  sense  of  exact 

fulfilment  in  point  of  fact,  without  regard  to  any  certificate   or 

approval  under  the  provisions  elsewhere  of  the  written  agreement, 

would  break  the  line  of  subject  very  ungrammatically,  as  it  seems 

to  me.   That  construction  would  also  wholly  nullify  the  later  words 

of  the  clause,  and  leave  the  generality  of  the  earlier  ones  intact ; 

and  this  is,  I  think,  an  inadmissable  rejection  of  words  intended  to 

qualify  them,  and  quite  susceptible  of  being  made  to  speak  inteU 

ligibly.    The  construction  which  I  adopt  is  in  harmony  with  the 

general  tenor  of  the  agreement,  and  especially  with  the  clause  as  to 

certificates,  by  which  it  is  immediately  followed. 

And,  further,  I  think  this  reading  is  also  particularly  demanded 
by  the  connection  of  the  clause  with  that  which  immediately  precedes 
it,  which  is  as  follows : — "  The  contractors  shall  be  responsible  for 
the  works,  and  shall  make  good  at  their  expense  any  damage  or  defect 
to  or  in  the  said  works,  until  they  shall  have  been  taken  over  by  the 
City  Architect  in  a  complete  and  finished  state.''  There  is  a 
parallelism  between  these  clauses  (if  indeed  they  are  two  and  not  one) 
which  tends  to  show  that  each  of  them  pointed  to  that  terminal  act 
of  the  City  Architect,  which  was  appropriate  to  their  respective  pro- 
visions, that  is  to  say,  that  his  taking  over  the  works  as  complete  and 
finished  should  terminate  the  responsibility  of  the  contractors  for 
damages  to,  or  defects  in  the  works,  within  the  well-understood 
meaning  of  that  provision,  and  that  his  final  certificate  of  approval 
should  terminate  that  reservation  of  "  right"  which  was  to  over-ride 
other  certificates  or  approvals  by  corporation  officers.  Indeed  they 
can  hardly  be  said  to  point  to  any  but  the  one  termination,  inasmuch 
as,  in  the  absence  of  any  such  stipulations  as  are  sometimes  intro- 
duced into  railway  contracts  for  a  stated  term  of  continued  responsi- 
bility for  damages  occurring,  or  defects  developed,  during  that  term, 
the  contractors  would  be  expected  to  deliver  up  their  work  imme- 
diately on  receiving  the  final  15  per  cent,  under  the  concluding  certi- 
ficate, and  the  City  Architect  would  be  correspondingly  expected  to 
take  it  over  at  once,  and  thus  close  the  contractors'  responsibility 
under  the  earlier  passage.  My  reading  of  the  clause  in  question 
confirms  what  I  have  before  inferred  irom  the  certificate  clause,  not 
only  because  it  is  a  virtual  repetition,  but  also  because  the  reaerva- 
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tion  of  "right''  against  the  contractors^  notwithstanding  certificates       1881. 
"other  than'*   that  of  the  satisfactory  completion  or  "fulfilment''  "~: 
impUes  that  the  latter  is  to  extinguish  it.     Exceptio  prohat  regulam.  Cotjvcil  of 
I  just  now  implied  a  doubt  whether  the  two  last  mentioned  clauses     Sydnfy 
may  not  be  one  only^  and  my  reason  is  this — ^The  former  provides  for      Evkrb. 
the  responsibility  of  the  contractors  for  damage  or  defects^  until  the 
taking  over  of  the  works  as  complete  and  finished;  and  the  latter 
provides  that  no  certificate  or  approval  of  any  officer  "  other  than^ 
&c./'  shall  prejudice  the  right  (not  rights)  of  the  Corporation  against 
the  contractors;  and  I  am  disposed  to  think  that  the  "right*^  thus 
protected  is  no  other  than  the  same  right  that  was  involved  in  the 
responsibility  for  damages  or  defects  mentioned  in  the  preceding  pas- 
sage ;  and  that  the  second  passage  is  merely  supplementary  to  the 
former  for  the  purpose  of  preventing  any  interim  certificate  or  ap- 
proval by  this  or  that  corporation  officer  from  standing  in  the  way  of 
that  right.     But  be  this  particular  view  correct  or  not,  I  am  satisfied 
that  the  two  passages,  whether  read  separately  or  conjointly,  point 
only  to  interim  matters,  and  in  no  way  prejudice  the  Defendants' 
right  to  plead  the  final  certificate  and  taking  over  in  bar  of  the  claim 
to  which  it  is  pleaded. 

WiNDETEB,  J.  With  reference  to  the  first  plea  demurred  to  in 
this  case,  I  can  add  nothing  to  what  has  been  already  said  by  their 
Honors.  I  agree  with  them  in  thinking,  for  the  reasons  given  by  the 
Court  in  the  Municipal  Council  of  Sydney  v.  M^Beath  (1)  that  a 
contract  such  as  this,  to  be  binding,  must  be  under  seal.  In  the 
absence  of  averments  that  the  monies  which  the  Defendants  might 
claim  under  the  contract  have  been  paid,  I  concur  in  the  opinion  that 
the  demurrer  to  this  plea  must  be  overruled. 

The  second  plea  certainly  presents  greater  difficulty,  and  after 
hearing  Mr.  Justice  Manning's  strong  expression  of  opinion  I  must 
entertain  some  doubt  whether  I  have  arrived  at  a  right  conclusion. 
But,  after  giving  due  weight  to  all  the  reasons  which  have  been  ad- 
vanced on  the  other  side,  I  am  disposed  to  think  that  our  judgment 
ought  to  be  for  the  Plaintiffs. 

As  &r  as  I  can  discover  the  intention  of  the  parties,  as  disclosed  in 
their  agreement,  it  was,  that  the  right  of  the  Plaintiffs  to  have  good 
work  in  the  construction  of  the  buildings  should  be  in  every  way 
secured ;  and  they  have,  it  seems  to  me,  manifested  their  intention  by 
proriding  that  nothing  should  exonerate  the  Defendants'  from  the 
proper  performance  of  their  contract  according  to  its  strict  terms ;  in 
other  words,  that  nothing  that  takes  place  between  the  parties  in  the 
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1881.  way  of  approyal  of  the  work  shall  prejadice  the  right  of  the  Corpora- 
Municipal  *^®^  *®  ^*^^  ^^^  contract  properly  performed.  The  contract  seems  to 
Council  or  me  to  have  been  drawn  with  the  object  of  protecting  the  Corporation 

^f "     against  bad  work  as  completely  as  possible. 

The  former  portion  of  the  clause  to  which  our  attention  has  been 
directed^  viz.^  ''  that  the  Defendants  should  be  responsible  for  the 
works^  and  should  make  good  at  their  expense  any  damage  or  defect 
to  or  in  the  said  works  until  they  should  have  been  taken  over  by  the 
City  Architect  in  a  complete^and  finished  state/'  is  a  provision  to 
protect  the  rights  of  the  Plaintiffs  in  respect  of  imperfections  in  the 
work^  either  from  external  or  internal  causes^  whilst  it  is  in  progress. 
The  subsequent  portion,  '^  that  no  certificate  or  approval  of  any  work 
by  any  officer  of  the  Flaintifis  should  prejudice  the  right  of  the 
Plaintiffs  against  the  contractors^  other  than  the  due  fulfilment  of 
the  said  contract/'  is  a  further  provision  that,  even  when  supposed 
to  be  complete,  no  expression  of  approval,  from  whatever  officer  of  the 
Corporation  it  might  come,  should  prejudice  the  right  of  the  Plain- 
tiffs to  complain  of  bad  work.  To  give  effect  to  the  argument  on 
behalf  of  the  Defendants  that  after  the  words  ''others  than''  should  be 
inserted  the  words  ''  a  certificate  by  the  architect  of  would  be  to 
violate  the  recognised  rules  of  construction  which  are  so  clearly  laid 
down  by  Mr.  Justice  Willss  in  the  case  of  Parkhurst  v.  Smith  (4), 
and  which  it  appears  to  me  are  the  rules  which  should  guide 
our  judgment  in  reading  this  contract.  Regarding  the  contract 
as  one  drawn  with  the  intention  of  securing  for  the  Plaintiffs  its  com- 
plete performance  by  every  precaution  which  could  be  taken,  it  is 
just  as  arguable  that  the  words  left  out  are  "  in  the  event  of"  before 
the  words  "  other  than  the  due  fulfilment  of  the  said  contract."  But 
declining  as  I  must  to  insert  any  words  upon  a  mere  speculation  as 
to  what  are  the  words  omitted,  and  which  the  draftsman  intended  to 
have  written,  the  words  "  other  than  the  due  fulfilment  of  the  con- 
tract" become  unintelligible,  and  must  be  rejected  as  in  any  way  ex- 
planatory of  or  modifying  the  former  portion  of  the  clause.  These 
words  being  thus  struck  out  as  unintelligible,  the  former  portion  of 
the  clause  is  still  complete  in  itself,  and  simply  provides  that  no  cer- 
tificate or  approval  by  any  officer  of  the  Plaintiffs  shall  prejudice  the 
right  of  the  Plaintiffs  against  the  contractors,  and  the  contention  of 
the  Defendants,  that  the  architect  was  to  be  the  final  judge  between 
the  parties  is  at  an  end.     The  stipulations  which  follow,  as  to  the 

(4)  Willes  332. 
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mode  and  rate  of  paymeDt  upon  certificates  of  the  architect^  do  not       1881. 
appear  to  me  to  be  inconsistent  with  the  view  that  the  architect  was  "~~ 
not  to  be  the  final  judge^  but  on  the  contrary^  are  consistent  with  Coukcil  of 
the  view  that  whatever  his  certificate  the  Plaintiffs  should  be  entitled     Sydney 

V. 

to  a  complete  performance  of  the  contract  For  it  seems  reasonable  Bvbbs. 
to  suppose  that  where  it  was  in  contemplation  that  payments  should 
be  made  in  that  way  upon  certificates,  provision  should  be  made  for 
pibtecting  the  rights  of  the  Plaintiffs  from  the  effects  of  their  officers 
in  ignorance  or  carelessness  improperly  granting  such  certificates, 
such  provision,  moreover,  being  in  harmony  with  the  previous  very 
stringent  clause  protecting  the  rights  of  the  Plaintiffs  in  respect  of 
the  work  whilst  it  was  in  progress.  The  suggestion  that  the  clause 
should  be  read  as  if  it  were  written  ''that  no  certificate  or  approval  of 
any  work  other  than  the  due  fulfilment  of  the  contract''  appears  to 
me  altogether  too  strained  and  arbitrary  to  permit  of  my  adopting  it. 
It  is,  moreover,  open  to  the  objection  that  such  a  provision  would  be 
superfluous,  as  the  only  certificate  that  an  architect  would  be  likely 
to  give  would  be  one  to  the  effect  that  the  work  to  which  he  certified 
was  according  to  contract.  If  the  certificate  was  for  work  that  was 
not  said  to  be  according  to  contract,  it  could  not  be  in  any  danger 
of  operating  as  a  bar  to  the  Plaintiffs  insisting  on  their  right  to  the 
due  performance  of  the  contract,  and  consequently  it  would  be  need- 
less to  provide  against  a  certificate  ''  other''  than  one  which  stated 
that  the  work  was  duly  performed. 

The  clause  requiring  the  Defendants  to  produce  a  certificate  before 
obtaining  payment  of  the  balance  of  their  contract  money  does  not 
make  the  architect  final  judge,  and  the  cases  cited  at  the  bar  making 
the  certificate  a  condition  precedent  to  obtaining  payment,  do  not 
show  that  his  merely  granting  the  certificate  makes  him  the  final 
judge. 

If  a  private  person,  acting  for  himself,  gave  such  a  certificate  of 
approval,  it  has  not  been  argued  that  he  would  be  stopped  from 
disputing  the  quality  of  the  work  if  he  afterwards  discovered  it  to 
be  bad,  any  more  than  he  would  be  stopped  disputing  the  payment 
of  money  after  giving  a  receipt.  In  the  absence  of  an  express 
stipulation  on  the  part  of  the  Plaintiffs^  allowing  the  architect  to  be 
the  final  judge,  I  think  it  would  be  most  dangerous  for  the  Court  to 
construe  the  agreement  in  a  manner  which  would  deprive  the  Plain- 
tiffis  of  their  right  to  complain  of  bad  work,  simply  because  some  con- 
tract might  be  made,  which,  it  is  suggested,  would  be  more  equitable 
between  the  parties.     Experience  has  shown  that  public  bodies  in  the 
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1881.        position  of  the  Plaintiffs  are  more  open  to  the  dangers  of  imposition 

Municipal  ^°  ^^^  performance  of  large  contracts  than  private  individuals,  as 

Council  of  they  must  necessarily  trust  the  overlooking  of  their  work  to  numerous 

V.         officers,  and  in  the  absence  of  an  express  contract  on  their  part,  to  give 

EvEBs.      xip  their  right  to  complain  of  work  when  not  performed  according  to 

contract,  simply  because  an  architect  or  other  officer  had  approved  of 

it,  it  would  seem  to  me  wrong  to  suppose  they  had  intended  to  enter 

into  any  other  contract  than  one  which  should  guard  in  the  most 

complete  manner  the  public  interests  confided  to  their  care. 

The  case  of  the  Dunaberg  Railway  Company  v.  Hophiiis  (2) 
which  was  so  strongly  relied  upon  by  the  Defendants,  appears  to  me 
to  throw  no  light  on  the  present  case.  It  simply  amounts  to  a  deci- 
sion that  the  Court  thought  the  contract  before  them  in  that  case 
showed  that  it  was  the  intention  of  the  parties  to  make  the  architect 
the  final  judge  between  them,  and  consequently  that  his  expression 
of  satisfaction  was  a  bar  to  any  action. 

Judgment  for  Defendants  on  the  fifth  plea. 
Judgm^ent  for  Plaintiffs  on  the  seventh  plea. 

Attorney  for  the  Plaintiffs — Merrvman. 
Attorney  for  Defendant  Evers — Hellyer. 
Attorney  for  Defendant  Kennedy — Salter, 


Note. — The  Plaintifb  replied  that  the  monies  had  been  fuUy  paid,  and  brought 
the  cause  to  trial,  where  the  action  was  compromised  and  the  Defendants*  i^peal 
to  the  Privy  Council  withdrawn. 
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THOMPSON  V.  Db  LISSA.  1881. 


Interpleader    issue— laeue    in    general   term8----€flamant   restricted  to  the    ela4m  -^^^9^^  5U. 
originaUy  made—Sheeeution  qf  writ  qf  fi,  fa. — Lodging  of  writ  vnth  Sheriff  an 
.act  qf  the  Court — Giving  priority  over  BiU  of  Sale  executed  at  earlier  hour  on 
the  same  day-^Statute  of  Frauds,  29  Car,  IL,  c,  3,  8,s.  14,  15,  and  16. 

The  Plaintiff  gave  notice  to  a  bailiff  in  possession  of  the  goods  of  a  judgment 
debtor  in  ezecntion  nnder  a  writ  of  Ji,  fa,  that  he  claimed  the  goods  under  a  bill  of 
Bale  of  a  certain  date,  and  an  interpleader  order  was  obtained  on  an  affidavit  by  the 
Plaintiff  setting  up  a  bill  of  sale  of  that  date,  but  the  order  directed  an  issue  in 
general  terms. 

Sdd  that  the  Plaintiff  was  restricted  by  the  terms  of  his  claim,  and  could  not 
at  the  trial  rely  on  an  earlier  execution  of  the  bill  of  sale. 

On  the  trial  of  an  issue  directed  by  an  interpleader  order  it  appeared  that  a 
judgment  debtor  had  executed  a  bill  of  sale  of  his  goods  to  the  Plaintiff,  and  given 
him  possession  at  nine  o'clock  in  the  morning.  At  half-past  eleven  o'clock  on  the 
morning  of  the  same  day  a  writ  of  ^.  fa,  was  lodged  by  the  Defendant,  a  judgment 
creditor,  in  the  hands  of  the  Sheriff  for  execution  on  the  goods  of  the  debtor. 

Held  (per  Manniko  and  Windbteb,  J.  J. — Mastin,  C.  J.,  ditsenUente),  that 
the  lodging  of  the  writ  was  the  act  of  the  Court,  and  bound  the  goods  from  the 
earliest  possible  hour  of  the  day,  and  that  therefore  the  execution  creditor  had 
priority  over  the  claimant  under  the  bill  of  sale. 

Quaare,  per  Mankino,  J.,  whether  the  holder  of  a  bill  of  sale  to  secure  an 
advance  is  a  purchaser  for  valuable  consideration,  and  within  the  protection  of 
•ection  16  of  the  Statute  of  Frauds. 

MonoN  to  make  absolate  a  rale  nisi  to  enter  a  verdict  for  the 
Plaintiff.  This  was  a  feigned  issue,  directed  by  an  interpleader  order 
to  be  tried  by  a  jury.  The  order  directed  that  the  claimant  should 
be  the  Plaintiff,  and  the  execution  creditor  the  Defendant.  The 
claimant,  by  his  affidavit  filed  on  the  hearing  of  the  interpleader 
Bommons,  claimed  the  goods  under  a  bill  of  sale  dated  2nd  June,  1880, 
The  feigned  issue  was  as  follows  :—^' Thomas  Thompson  affirms, 
and  Samuel  De  Lissa  denies,  that  certain  goods,  on  the  second  day 
of  June,  1880,  seized  in  execution  by  the  Sheriff  of  New  South 
Wales  under  a  writ  o{fi.fa.  tested  the  thirty-first  day  of  May,  1880, 
and  issued  out  of  this  Honourable  Court  directed  to  the  said  Sheriff, 
for  the  having  of  execution  upon  a  judgment  of  the  Court,  recovered 
by  the  said  Samuel  De  Lissa  in  an  action  at  his  suit  against  Sydney 
Schreiber  were,  or  some  part  thereof  was,  at  the  time  of  the  said 
aeizure,  the  property  of  the  said  Thomas  Thompson  as  against  the 
said  Samuel  De  Lissa/^ 

N.S.W.B.,  Vol.  II.  Uw.  C 


166  OASES    AT    LAW.  [N.  S.  W.  E. 

1881.  The  trial  took  place  before  Sir  William  Manning,  J.,  and  a 


^  jary    of   four    at    the    November    sittings   of    1880.      Schreiber 

V.         executed  a  bill  of  sale  of  the  goods  in  question  to  the  Plaintiff  on 

DbLissa.     iQ^jj^   j^j^y    j.^   gg^^g  ^^  advance   of   £150    with    interest,    but 

believing  that  some  mistake  had  been  made  by  the  commissioner  for 
affidavits  in  sending  the  papers  to  Sydney  for  registration,  the  parties 
to  the  bill  of  sale  met  on  2nd  June,  at  9  o'clock  in  the  morning, 
and  altered  the  date  to  2nd  June,  initialling  the  alteration.  They 
considered  this  as  a  re -execution  of  the  instrument,  and  iq^stered  it 
as  having  been  executed  on  2nd  June.  The  Plontiff,  on  such  re- 
execution  of  the  bill  of  sale,  took  possesaion  of  the  goods  included  in 
it. 

The  Defendant  obtained  a  judgment  against  Schreiber  on  Slit 
May;  and,  on  2nd  June  at  11.30  in  the  morning,  a  writ  of  fi*  fa., 
obtained  on  the  judgment,  was  lodged  in  the  hands  of  the  Sheriff  for 
execution.  Upon  the  bailiff  entering  into  possession  of  Schreiber's 
goods,  a  claim  was  made  by  the  Plaintiff  to  the  said  goods  under  a 
bill  of  sale  expressed  to  be  of  2nd  June.  The  Sheriff  thereupon  took 
out  the  interpleader  summons. 

By  direction  of  His  Honor,  the  jury  found  a  verdict  for  the 
Defendant,  subject  to  leave  reserved  to  move  the  Full  Court  to  enter  a 
verdict  for  the  Plaintiff. 

A  rule  nisi  was  obtained  on  9th  December,  1880,  on  the  following 
grounds^  ^l)  that  His  Honor  directed  the  jury  that  the  Plaintiff's 
bill  of  sale  was  of  date  the  2nd  of  June,  and  the  Plaintiff  was  estopped 
from  saying  the  coi  trary,  (2)  that  His  Honor  directed  the  jury  that 
the  Defendant's  execution  defeated  the  Plaintiff's  bill  of  sale  of  the 
2nd  June,  (3)  that,  as  between  subject  and  subject,  the  Court  will 
take  notice  of  the  fraction  of  a  day,  and  His  Honor  should  have  ao 
directed  the  jury,  (4)  that  His  Honor  told  the  jury  that  the 
Defendant's  execution  dated  back  to  the  first  hour  of  the  second  of 
June,  and  was  therefore  anterior  to  the  bill  of  sale. 

Pilcher,  for  the  Plaintiff,  now  moved  to  make  the  rule  absolute. 
The  bill  of  sale  under  which  we  claim  was  executed  on  10th 
May,  several  days  before  the  writ  was  lodged  in  the  hands  of  the 
Sheriff.  The  property  in  the  goods  then  became  vested  in  the 
Plaintiff,  and  nothing  has  happened  since  to  divest  such  property, 
and  re-vest  it  in  Schreiber.  [Sir  W.  Manning,  J.  The  notice 
of  claim  by  the  Plaintiff  speaks  of  a  bill  of  sale  of  2nd  June, 
and  the  interpleader  order  was  obtained  by  you  on  an  alBdavit 
which    sets    up    a    bill    of    sale    of    that    date.      Are   you    not 
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estopped  from  relying  upon  a  bill  of  sale  of  another  date?  1881. 
You  broufffat  the  defendant  into  Court  to  meet  you  on  that  ~ 
deed^  and  that  deed  only.]  The  issue  was  whether^  at  the  time  t;. 
of  the  seizure  under  the  writ  of  fi,  fa.,  the  goods  Were  the  pro-  ^"  Liss^* 
party  of  Schreiber^  and  we  are  entitled  to  show  that  he  had  previously 
sold  them  to  the  Plaintiff.  But,  even  if  we  cannot  set  up  the  execu- 
tion of  the  bill  of  sale  on  10th  May^  we  have  still  a  priority  in  time 
over  the  Defendant^  for  the  bill  of  sale  was  executed  at  9  o'clock  on 
the  morning  of  2nd  June^  whereas  the  Defendant's  writ  was  lodged 
in  the  hands  of  the  Sheriff  two  hours  and  a-half  afterwards^  at  half- 
past  11  o'clock  the  same  morning*  We  maintain,  first,  that  in  a 
question  between  subject  and  subject  the  law  will  take  cognizance  of 
the  fractions  of  a  day,  although  it  is  different  where  the  Grown  is 
concerned ;  second,  that  the  delivery  of  the  writ  to  the  Sheriff  is  not 
the  act  of  the  Court,  but  the  act  of  the  party  lodging  the  writ.  By 
section  16  of  the  Statute  of  Frauds  (1)  the  writ  only  binds  the  pro- 
perty from  the  time  when  such  writ  is  delivered  to  the  Sheriff  to  be 
executed.  The  principle  is  established  by  a  number  of  cases.  The 
ease  of  B.  v.  Edwa/rds  (2)  may  be  cited  against  us.  Coleridge,  J.,  at 
p.  631,  is  reported  to  have  said—''  The  doctrine  that  judicial  acts  are 
to  be  taken  always  to  date  from  the  earliest  minute  of  the  day  in 
which  they  are  done  stands  upon  an  ancient  and  clear  authority." 
That  is  a  mere  dictum,  not  at  all  necessary  to  the  case,  which  only 
decided  that  a  writ  of  extent  for  a  Crown  debt  operated  from  the  first 
moment  of  the  day,  and  took  precedence  over  an  assignment  in  bank- 
ruptcy. The  case  of  Wright  v.  Mills  (3)  does  not  apply.  The 
decision  in  that  case  went  on  the  ground  that  the  signing  of  judgment 
is  the  act  of  the  Court.  The  function  of  the  Court  is  discharged 
when  the  ^. /a.  has  been  issued.  The  party  holding  the  writ  has 
then  complete  control  over  any  further  proceedings ;  he  may  deliver 
it  to  the  Sheriff,  or  he  may  keep  it  in  his  pocket,  or  put  it  behind  the 
fire.      [Sir  J.  Martin,  C.J.    At  p.  492  of  the  report  in  H.  N^ 

(1)  29  Gar.  IL,  o.  3,  b.   16,  enacts  ooTonerB   their   depaties    and    agents 

"That  no  writ  of  Jierifacku  or  other  shall,   npon  the  receipt  of  any  snch 

writ  for  execution  shall  bind  the  pro-  writ  (without  fee  for  doing  the  same) 

perty  of  the  goods  againat  whom  inch  endorse  npon  the  back  thereof  the  day 

writ  of    execution  ia  sued  forth,  but  of  the  month  or  year  whereon  he  or 

from  the  time  that  such  writ  shall  be  they  received  the  same."   2  Chitt.  Stat. 

delivered  to  the  Sheriff  under-sheriff  (3rd  Ed.),  p.  164. 
or  ooroners  to  be  executed.    And  for         (2)  9  Bxoh.   32,  628 ;  23  L.  J.,   Ex. 

the  better  manifestation  of  the  said  165. 
tme^  the  Sheriff  under-iherifl;   and         (3)  4  fl.  <ft  N.  488 ;  28  L. J.,  Ex.  223. 
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1881.       the  issning  of  the  writ  is  considered  as   a  judicial  act.]      The 
"Z  principle  that  the  act  of  the  Court  should  injure  no  one,  actvs  curuB 

XHOMPSON 

t7.  neminem  gravabit,  is  foujided  on  the  consideration  that  the  parties 
DsLisaA.  cannot  control  the  act  of  the  Court  in  fixing  a  time  at  which  it  shall 
sit  to  conduct  the  public  business,  Heathcote  v.  Wing  (4) ;  and  where 
the  reasons  do  not  exists  the  maxim  does  not  apply.  Where  a  De- 
fendant died  between  eleven  and  twelve  o'clock  in  the  morning,  and 
a  writ  of  -fi,,  fa.  was  sued  out  against  his  goods  between  two  and 
three  in  the  afternoon  of  the  same  day,  the  Court  set  aside  the  writ  as 
irregular.  Chick  v.  Smith  (6).  No  case  can  be  cited  to  show  that^ 
on  the  writ  being  lodged,  it  becomes  the  act  of  the  Court  The 
execution  is  complete  before  delivery  of  the  writ  to  the  Sheriff,  and  it 
may  then  be  set  aside;  but,  by  force  of  the  Statute^  it  does  not  bind 
the  goods  until  the  writ  is  lodged.  The  judicial  act  is  complete  when 
the  writ  is  issued,  and  the  effect  which  is  given  by  Statute  to  the  act 
of  lodging  the  writ  with  the  Sheriff  is  separate  from  the  judicial  act  of 
issuing  execution. 

Salomons,  Q*C.,  and  C  J.  Manning,  show  cause.  [Sia  J. 
MikBTiN,  C.J.  The  Court  does  not  want  to  hear  you  on  the 
first  point.]  The  holder  of  a  bill  of  sale  is  not  a  purchaser^  and  he 
cannot  avail  himself  of  the  protection  of  section  16  of  the  Statute  of 
Frauds  (1).  The  intention  of  the  Act  was  only  to  protect  absolute 
purchasers.  As  to  mortgagees  and  other  conditional  purchasers^  the 
law  prevails  as  it  stood  before  the  passing  of  that  Statute ;  and^  as 
against  them,  the  judgment  binds  the  goods  of  the  debtor  firom  the 
date  of  the  teais  of  the  writ.  [Si&  J.  Ma&tin,  CJ.  ''The 
Statute  protects  only  goods  in  the  hands  of  purchasers  where  the 
goods  are  sold  bona  fide;  for  if  the  party  die  after  the  teste,  but 
before  the  deUvery  of  the  writ  to  the  Sheriff,  the  goods  are  bound  in 
'  the  hands  of  his  executors ;  for  this  is  not  a  change  of  property  by 
sale^  or  for  a  valuable  consideration.^'  £ae  Abr :  Tit*  Execution  I. 
The  original  authority  is  Oomberba^ih.']  This  passage  has  no 
reference  to  the  case  where  a  mortgagor  remains  in  possession  of  the 
goods  until  default.  The  Statute  1  &  2  Vict.,  c.  110,  which  is 
in  pa/ri  materia,  uses  the  words  ''purchasers,  mortgages  and 
creditors.'' 

But,  if  we  are  wrong  on  this  point,  we  say  that  the  Court  will  not 
take  cognizance  of  a  fraction  of  a  day ;  and  therefore  the  writ  under 
which  we  claim  ¥rill  be  taken  to  have  been  delivered  to  the  Sheriff  at 
the  earliest  possible  hour  of  the  day.    By  section  16  of  the  Statute 

(4)  11  Ezoh.  966.  (5)  8  DowL  8S7. 
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of  Fraads  (1)^  which  deals  with  execution^  the  Sheriff  is  required,  1881. 
upon  receipt  of  the  writ,  to  indorse  on  it  the  ''  day  of  the  month  or  xhompson 
year''  on  which  he  received  it.  There  is  no  direction  to  take  any  «• 
notice  of  the  hour  of  the  day,  and  the  conclusion  to  be  drawn  from 
such  an  omission  is  that  it  is  immaterial.  In  Wright  v.  Mills  (3)  it 
was  assumed  that  signing  judgment  is  a  judicial  act,  although 
the  Court  is  neyer  present  when  judgment  is  signed.  [Sia  J. 
Mabtin,  C.J.  The  officer  of  the  Court  sees  that  the  judgment 
signed  agrees  with  the  judgment  delivered,  and  the  judgment  roll 
of  the  Court  ends  with  the  award  of  damages  and  costs.]  The 
Judges  have  no  judicial  discretion  in  the  matter.  The  Statute  of 
Frauds  treats  judgment  and  execution  on  the  same  footing;  for 
flection  14  (6),  which  relates  to  signing  judgment,  contains  a  direc- 
tion to  the  Sheriff  to  note  the  day  of  the  month  and  the  year 
flimilar  to  section  16  (1)  relating  to  execution.  The  case  of  Bragner 
V.  Langmead  (7)  is  in  point.  An  infant  attains  his  majority  on  mid- 
night of  the  night  preceding  his  twenty-first  anniversary,  and  this  rule 
holds  where  the  contest  is  between  subject  and  subject,  and  although 
the  time  to  be  determined  is  not  that  of  an  act  of  the  Court.  The 
decision  in  Bowen  v.  Brcmiidge  (8)  was  based  on  Pickstoch  v.  Lyster 
(9),  which  has  nothing  to  do  with  the  point  on  which  Bowen  y. 
Bramidge  is  now  cited.  In  the  latter  case  the  writ  was  delivered 
to  a  sheriff's  officer  on  the  day  previous  to  the  execution  of  the  bill 
of  sale,  but  not  deposited  by  him  at  the  office  of  the  under-sheriff 
until  the  next  day,  and  counsel  argued  that  the  delivery  to  the 
flheriff's  officer  was  in  effect  such  a  delivery  to  the  Sheriff  as  would 
bind  the  goods  of  the  debtor.  The  point  which  we  are  arguing  here 
was  not  even  raised  in  that  case.  B.  v.  Edwourds  (2)  is  an  authority 
in  our  favour. 

Tilcker,  in  reply.    An  Act  passed  in  1  &.2  Victoria  cannot  be 
naed  to  interpret  the  Statute  of  Frauds.     There  is  no  difference  for 

(5)  29  Car.  H,  c.  3.  a.  14,  enacts,  Section  15  enacts,    ''That  snch  jndg- 

"That  any   judge  or    officer  of    His  ments,  as  against  purchasers  &<md  ./£<fe 

Majesty's  Courts  at  Westminster  that  for  valuable    consideration   of   lands, 

■hall  sign  any  judgments,  shall  at  the  tenements,    or   hereditaments    to    be 

ngning  of  the  same,  without  fee  for  the  charged  thereby,  shall  in  consideration 

doiiig  the  same,  set  down  the  day  of  the  of  law  be  judgments  only  from  snch 

month  and  year  of  his  so  doing  upon  the  time  as  they  shall  be  so  signed,  &c.  .  . 

paper,  book,  docket^  or  record  which  he  2  Chitt.  Stat.  (3rd  Ed.),  164. 
■hall  sign;  which  day  of  the  month  (7)  7  T.R.  20. 

andyear  shall  be  also  entered  upon  the  (8)  6  C.  &  P.  140. 
maigentof  the  roll  of  the  record  where  (9)  3  M.  &  B.  371. 
the  Slid  judgment  shall  be  entered." 
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1881.       the  purposes  of  the  Statute  between  an  absolute  sale  and  any  other 
"~  sale  for  valuable  consideration.  Woodlands  v.  Fuller  (10).    The  real 

V,  question  is^  whether  the  lodging  of  the  writ  is  the  action  of  the  Court. 
DsLiasA.  rpjjg  Court  will  only  refuse  to  take  notice  of  the  fraction  of  a  day 
where  the  Crown  is  interested^  or  an  act  of  the  Court  is  in  question. 
By  fiction  in  law^  the  whole  term,  the  whole  time  of  the  assizes,  and 
the  whole  session  of  Parliament  may  be,  and  sometimes  are,  con- 
sidered as  one  day,  yet  the  matter  of  fact  shall  oyertum  the  fiction  in 
order  to  do  justice  between  the  parties,  Boe  y.  Hersey  (11).  We  say 
that  the  lodging  the  writ  was  the  act  of  the  party  doing  it,  and  not 
the  act  of  the  Court. 

SiA  J.  Martin,  C. J.  In  this  case  the  Defendant  De  lissa,  having 
signed  judgment  in  an  action  against  one  Schreiber,  obtained  a  writ 
otfi.fa.,  and  lodged  it  on  2nd  June  in  the  hands  of  the  Sheriff  for 
execution  on  the  goods  of  his  debtor.  The  plaintiff  in  this  present 
action  set  up  a  claim  to  these  goods  under  a  bill  of  sale  which  must 
be  taken  to  have  been  executed  on  the  same  day,  2nd  June.  The 
Sheriff  thereupon  applied  to  a  Judge  in  Chambers  to  be  relieved  of 
his  responsibility,  and  the  Judge  ordered  a  feigned  issue  to  be  drawn 
up  to  try  the  rights  of  these  parties.  The  verdict  at  the  trial  was  for 
the  Defendant,  the  jury  finding  that,  at  the  time  when  the  Defen- 
dant's writ  was  lodged  with  the  Sheriff,  the  goods  were  the  goods  of 
Shreiber,  and  therefore  liable  to  be  taken  in  execution  under  the 
writ.  A  new  trial  is  now  moved  for,  substantially  upon  two  grounds. 
The  first  ground  is  that  the  bill  of  sale,  under  which  the  Plaintiff 
claims,  although  purporting  to  be  executed  on  Snd  June,  was  really 
executed  on  an  earlier  date.  It  appears  to  me  that  this  point  is  not 
open  to  the  plaintiff,  because,  in  the  very  inception  of  his  interpleader, 
he  made  his  claim  by  virtue  of  a  bill  of  sale  which  is  described  to  be 
dated  2nd  June ;  and,  as  he  started  by  alleging  a  bill  of  sale  of  that 
date,  he  cannot  now  say  that  he  has  another  and  a  stronger  claim. 

The  main  ground  on  which  the  Plaintiff's  case  depends  is  that  the 
bill  of  sale  was  executed  some  two  and  a  half  hours  before  the  writ 
was  lodged  in  the  Sheriff's  office.  This  raises  a  point  of  considerable 
difficulty.  It  is  not  a  case  of  conflict  of  authority,  because  there  are 
no  express  authorities  on  the  point.  The  only  case  I  can  find  is  a 
decision  at  nisi  prims  which  is  in  favour  of  the  Plaintiff,  and  that  is 
the  case  of  Boicen  v.  Bramidge  (8).  The  facts  of  that  case  are  set 
out  clearly  enough  in  the  report.  It  appears  that  on  24th  February 
a  writ  had  been  handed  to  the  sheriff's  officer,  and  by  him  delivered 

(10)  11  Ad.  &  E.  859.  (11)  3  Wila.  274 
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to  the  tmder-Bheriff  at  10  a.m.  on  the  25th^  and  that  at  9.80  a.m.  of      1881. 
the  same  day  the  debtor  made  an  aasicmment  for  the  benefit  of  his  "~ 
creditors.     So  far  the  facts  are  stated  clearly  enough.     But  what  was         «. 
said  by  the   counsel  who   argued  the  case  on  the  points  of  law    I^^^issa. 
inTolyed  is  very  imperfectly  set  out,  and  the  summing  up  of  Tindalf     . 
CJ.j  is  very  shorty  though  sufficiently  clear.    That  eminent  Judge 
directed  the  jury  to  find  for  the  Plaintiff^  the  assignee  of  the  debtor^ 
if  they  were  satisfied  that  the  assignment  was  executed^  and  possession 
of  the  effects  taken,  before  the  fi.  fa.  arrived  at  the  under-sheriff's 
office ;  and  although  leave  was  reserved  no  nonsuit  was  moved.     In 
that  case  the  Judge  had  before  him  the  fact  that  both  these  things 
took  place  on  the  same  day,  and  nevertheless  he  held  that  the  writ 
was  not  to  have  priority  over  thie  assignment,  unless  it  had  been 
lodged  earUer.    This  is  a  case  directly  in  point.    It  is  to  be  found 
in  the  text  books,  and  no  one  has  questioned  the  soundness  of  the 
decision. 

It  is  contended  that  the  decision  is  wrong,  and  that  the  Court  will 
not  take  notice  of  a  fraction  of  a  day.  I  have  before  me  a  number  of 
cases,  by  which  it  appears  that  there  are  many  exceptions  to  this 
general  rule.  In  Roe  v.  Mersey  (11)  we  find  at  the  end  of  the 
judgment — ''By  fiction  of  law,  the  whole  term,  the  whole  time  of  the 
assizes  and  the  whole  session  of  Parliament  may  be,  and  sometimes 
are,  considered  in  one  day,  yet  the  matter  of  fact  shall  overturn  the 
fiction,  in  order  to  do  justice  between  the  parties.'^  In  Combe  v.  Pitt 
(12)  Lord  Mcmsfield  says,  ''though  the  law  does  not  in  general 
aUow  of  the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is 
necessary  to  distinguish.  And  I  do  not  see  why  the  very  hour  may 
not  be  so  too,  where  it  is  necessary,  and  can  be  done;  for  it  is  not 
like  a  mathematical  point,  which  cannot  be  divided."  In  Oodson  v. 
Banctuary  (18)  the  question  was  whether  a  writ  of  fi.  fa.  had  been 
executed  two  months  before  a  commission  of  bankruptcy.  If  it  had 
been  executed  two  months  before,  it  would  have  been  good;  but  if 
after,  it  would  have  been  bad.  The  seizure  by  the  Sheriff  was  at  eleven 
in  the  forenoon  of  13th  August,  and  the  commission  of  bankruptcy 
was  issued  on  13th  October  following,  about  noon.  The  point  was 
fnlly  argued.  Counsel,  at  p.  258,  said  that  a  fraction  of  a  day  would 
be  noticed,  if  necessary,  and  quoted  cases  in  support  of  his  contention. 
At  p.  260,  Lord  Denman  is  reported  to  have  said  that  the  authorities 
which  had  been  cited  to  that  effect  were  decisive.  At  p.  263  of  the 
same  report.  Baron  Pao'ke  says,  "Besides,  if  here  the  fraction  of  a 

(12)  3  BoxT.  1428.  (13)  4  B.  ft  A.  255. 
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1881.  day  be  taken  into  account  (as  it  may  be),  it  would  appear  that  more 
than  two  calendar  months  had  elapsed  between  the  time  of  the  seizure 
1^.  and  the  issuing  of  the  commission/'  At  p.  264  Tanintonf  J.,  says, 
DbLissa.  €€  There  is  abundance  of  authority  to  show  that  the  law  will  advert  to 
the  fraction  of  a  day,  and,  that  being  so,  the  only  question  is  whether 
more  than  two  calendar  months  did  not  elapse  between  eleven  o'clock 
on  the  13th  of  August  and  twelve  at  noon  on  the  I3th  of  October/' 
At  p,  266  Patteson,  J.,  says — "  As  to  the  second  question,  I  entirely 
agree  with  my  Lord,  that,  if  there  had  been  no  decision  on  the  point, 
the  language  of  the  Act*  requires  that  the  precise  time  when  the  execu- 
tion was  executed,  and  the  precise  time  at  which  the  commission  was 
issued,  must  be  ascertained ;  and  the  case  of  ex  pwris  Farquhar  is 
quite  decisive,  that  more  than  two  months  had  elapsed  in  the  present 
case  between  the  13th  of  August  and  the  13th  of  October."  In 
Btissell  V.  Ledsam  (14)  Baron  Parhe  says,  at  p.  582 — '*  It  was  asked 
by  Mr.  Kelly  whether,  if  there  had  been  an  imitation  of  the  invention 
on  the  day  the  patent  was  dated,  it  would  have  been  an  infringement 
of  it  j  and  we  have  no  doubt  that  the  answer  ought  to  be  that  it 
would ;  and,  if  so,  the  day  of  the  date  would  be  included,  and  the 
patent  would  expire  at  midnight  on  the  25th  February,  1839,  for  the 
law  never  takes  notice  of  the  fraction  of  a  day,  except  where  there  are 
conflicting  rights  between  subjects."  I  think  that  these  cases  are 
sufficient  to  show  that  there  are  exceptions  to  the  general  rule,  that 
the  law  will  not  take  notice  of  fractions  of  a  day;  and  one  of  these 
exceptions  is  where  there  is  a  conflict  between  private  parties.  Where 
the  conflict  is  between  the  Grown  aud  private  persons  the  law  is 
well  known,  that  the  time  taken  is  the  earliest  time  in  the  day ;  and 
the  priority  thus  given  is  a  priority  in  point  of  law. 

The  question  is  thus  narrowed  down  to  this,  whether  the  issuing  of 
the  writ  and  taking  it  to  the  Sheri£f  and  handing  it  over  to  him  b  a 
judicial  act  which  would  be  referred  to  the  earliest  period  of  the  day 
on  which  it  was  done.  I  am  of  opinion  that  it  is  not  a  judicial  act, 
and  I  cannot  see  how  it  can  be  made  one.  It  is  very  di£ferent  from 
signing  the  judgment.  The  section  in  the  Statute  of  Frauds  is  this. 
[His  Honor  read  the  l6th  section  of  the  Statute  (1)].  Well,  it  is 
contended  that  we  must  add  to  the  words  of  this  enactment  another 
clause,  to  the  efiect  that  the  writ  shall  be  intended  to  have  been  lodged 
with  the  Sheriff  at  the  earliest  period  of  the  day.  I  am  of  opinion 
that  the  Statute  is  not  to  be  read  in  that  way.  If  it  were  so,  we 
should  have  found  that  the  case  in  Carrington  and  Payne  had  been 

(14)  M.  A  W.  574. 
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oiemiled.    Although  the  matter  is  not  very  free  from  difficultyj  I      1881. 
am  compelled^  after  consultation  with  my  colleagues^  to  hold  that  the "" 
lodging  of  this  writ  is  not  a  judicial  act^  and  that  it  does  not  operate         v. 
upon  the  goods  included  in  the  bill  of  sale.    The  decision  of  Camp*    I^^I^issa. 
lell  y.  Sirangeways  (15)  follows  the  decision  to  which  I  have  alluded^ 
which  has  also  been  followed  in  Chick  v.  Smith  (5). 

Sib  W.  Manning,  J.  I  concur  with  the  Chief  Justice  upon  the 
first  pointy  which^  I  think,  is  important,  as  deciding  that,  where  a 
person  gives  notice  to  the  Sheriff,  and  says  that  he  claims  the  goods 
which  have  been  levied  upon  on  such  and  such  grounds,  and  gets  an 
issue  in  general  terms,  he  cannot  go  beyond  the  claim  which  he  first 
made,  and  rely  upon  other  grounds. 

As  to  the  more  important  point,  I  have  the  misfortune  to  differ 
from  His  Honor.  I  maintain  the  view  which  I  held  in  the  Court 
below ;  although  I  do  not  think  the  matter  free  from  doubt. 

The  question  is,  whether  this  is  a  judicial  proceeding;  and  it  cer- 
tainly seems  to  me  that  the  difference  in  this  respect  between  the  act 
of  an  attorney's  clerk  signing  judgment,  which  undoubtedly  has 
relation  back  to  the  commencement  of  the  day,  and  another  clerk 
lodging  the  writ  with  the  Sheriff,  is  an  exceedingly  flimsy  one,  and 
that  one  is  as  much  a  judicial  proceeding  as  the  other.  The  filing  of  a 
declaration  or  a  plea  is  the  act  of  the  party,  but  the  signing  of  the 
judgment  and  the  lodging  of  the  writ  of  fi,  fa.  are  the  acts  of  the 
Court,  because  these  can  only  be  done  after  the  Court  is  fully  possessed 
of  the  case,  and  constitute  a  carrying  of  its  determination  into 
effect.  The  moment  the  writ  is  lodged  with  the  Sheriff  it  be- 
comes the  act  of  the  Court.  There  are  no  doubt  some  cases  in  which 
the  Court  does  take  notice  of  differences  of  time,  for  example,  where 
there  is  a  contest  between  two  judgments  of  the  Supreme  or  of  a  Dis- 
trict Court ;  but  these  Acts  are  of  equal  quality  and  may  be  com- 
pared. There  is  no  equality  between  a  judgment  creditor  who  has 
sued  out  a  writ  of  fi.  fa.  in  a  Court  of  law  and  a  person  who,  in  his 
own  private  room,  has  obtained  a  conveyance  of  the  debtor's  property. 
Necessary  convenience  demands  that  the  offices  of  the  Court  shall  be 
opened  and  closed  at  certain  hours  suitable  for  the  ordinary  course  of 
justice,  and  that  they  shall  be  open  between  those  hours  as  repre- 
senting the  judicial  day.  It  is  not  to  be  expected  that  the  officers 
of  the  Court  shall  be  in  attendance  during  the  night-time  also,  nor 
that  suitors  shall  then  wait  upon  them ;  and  it  seems  to  me  both 
onreasonable  and  unseemly  that  persons  out  of  Court  should  be 

(16)  3  C.P.D.  105. 
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1881.       allowed  to  steal  a  march  upon  justice  by  rising  a  little  earlier  in  the 
"~  mornings  and  defeating  by  a  private  act  a  judicial  step  which  is 

V.  perhaps  expected  to  be  taken  on  the  same  day  so  soon  as  the  office  of 

BiLiasA.  ^|jg  Supreme  Court  of  the  country  shall  be  open.  My  decision  does 
not^  however^  rest  there.  The  question  turns  upon  the  Statute  of  20 
Car.  11.^  c.  8,  because,  but  for  that  Statute,  the  writ  would  bind  the 
goods  of  the  judgment  debtor  from  the  day  of  the  teste.  The  Statate 
was  passed  to  remove  two  difficulties ;  but  in  both  cases  the  change 
was  made  for  the  benefit  of  bona  fide  purchasers,  by  clauses  im- 
mediately succeeding  one  another,  and  in  the  same  terms.  [His 
Honor  read  sections  18,  14, 16  and  16  of  the  Statute.]  In  all  theae 
sections  the  words ''  from  the  time^'  are  used ;  and  in  clause  16,  which 
relates  expressly  to  writs  of  fi.  fa.,  it  is  enacted  that  the  officer 
shall  note  the  day  of  the  month  and  the  year  "  for  the  better  mani- 
festation of  the  said  time"  The  case  of  Wright  y.  MiUa  (8)  decided 
that  the  corresponding  words  in  Sections  18  and  14  of  the  Statute 
of  Frauds  (6)  meant  the  whole  day  from  the  commencement ;  and 
there  is  no  reason  why  the  same  interpretation  should  not  be  put  on 
the  same  words  in  Section  16  (1).  In  that  case  Pollock,  C.B.,  says :-» 
''  There  can  be  no  doubt  that  at  Common  Law,  if  the  signing  of  thia 
judgment  had  taken  place  out  of  term,  it  would  have  related  back  to 
the  preceding  term — i.e.,  to  the  first  day  of  it.  This  the  Legislature 
considered  a  hardship,  for  a  man  might  have  sold  his  estate,  and  yet 
a  judgment  subsequently  signed  would  have  bound  the  lands  in  the 
hands  of  an  innocent  purchaser  for  value.  To  meet  this  difficulty  the 
Statute  renders  such  judgments  valid  only  from  the  day  of  signing, 
but  says  nothing  about  hours  or  minutes  f  and  subsequently  His 
Lordship  added,  in  reference  to  a  certain  prior  decision,  "  Now  there 
can  be  no  doubt  that  the  issuing  of  a  fi.  fa.  is  a  judicial  act  as  well  as 
signing  a  judgment — ^it  is  the  act  of  the  Court,  not  of  the  party.''  If  that 
is  the  proper  construction  to  put  upon  Section  14,  and  its  preamble 
in  Section  13,  why  should  it  not  be  the  same  for  Section  16,  in  which 
the  same  words  are  used.  Chief  Baron  Pollock,  as  will  be  seen 
from  the  latter  part  of  my  citation  from  his  judgment,  treats  the 
issuing  of  a  fi.  fa.  as  being  equally  with  the  signing  of  judgment  an 
act  of  the  Court.  I  think,  though  not  without  considerable  hesitation^ 
that,  for  these  reasons,  the  writ  ought  to  have  priority. 

As  to  the  other  question  raised,  whether  the  holder  of  a  bill  of  sale 
is  a  purchaser  for  valuable  consideration  within  the  meaning  of  the 
Statute  of  Frauds ;  as  it  is  not  necessary  from  my  point  of  view,  I  do 
not  decide  it.    There  is  a  difierence  between  a  lender  of  money  and  a 
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purchaser,  and  the  legislature  may  have  had  in  view  a  clear  ont-and-      1881. 
out  purchase,  but  I  do  not  decide  this  point.    For  the  reasons  given  ~~ 
I  think  that  the  verdict  ought  to  stand.  v. 

WiNBEYBR,  J.     On  the  first  point  I  agree  with  His  Honor  the      ' 
Chief  Justice  in  thinking  that  the  plaintiff  is  bound  by  the  case  which 
he  first  set  up. 

As  to  the  second  point  I  have  considerable  doubt.  One  reason  for 
my  having  some  doubt  on  the  matter  is  that  the  law  is  not  clearly  laid 
down  in  the  cases,  and  another  is  that  the  view  which  I  take  is 
contrary  to  that  expressed  by  His  Honor  the  Chief  Justice.  For  my 
own  part,  however,  I  cannot  see  that  the  case  of  Bowen  v.  Bramidge 
(8)  decides  the  question,  because,  in  that  case,  the  exact  point  seems 
never  to  have  been  argued ;  and  I  have  arrived  at  my  judgment  by  the 
considerations  which  have  influenced  His  Honor  Sir  William  Manning. 
I  think  with  him,  that  what  takes  place  when  the  writ  is  handed  over 
to  the  Sheriff  is  just  as  much  a  judicial  act  as  when  judgment  is 
signed,  and  that  the  case  can  be  decided  on  the  authority  of  Wright  v. 
Mills  (8).  I  am  further  influenced  in  taking  this  view  by  a  considera- 
tion of  section  16  of  the  Statute  of  Frauds  (1).  The  general  rule  is 
that  the  law  will  not  notice  fractions  of  a  day,  and  the  Statute  must 
be  construed  in  the  light  of  that  rule.  [His  Honor  read  section  16  of 
the  Statute  (1).]  The  object  of  the  indorsement  mentioned  in  the 
Statute  was  to  fix  the  time  when  the  writ  was  lodged;  but  if  it  were 
open  to  the  parties  to  dispute  the  hour  as  well  as  the  day,  the  indorse- 
ment would  be  plainly  insufficient.  Again,  at  Common  Law,  the 
property  of  an  execution  debtor  is  bound  from  the  date  of  the  writ, 
and  the  Statute,  which  is  an  innovation  on  the  Common  Law,  must 
be  construed  to  be  limited  to  those  Common  Law  rights  which  it 
expressly  takes  away.  Further,  it  seems  to  me  that  it  is  only  right 
that  the  person  having  the  judgment  of  the  Court  should  be  in  a 
better  position  than  one  having  merely  a  security  from  his  debtor ; 
and  it  would  be  wrong,  I  think,  to  allow  a  judgment  debtor,  who  can 
only  lodge  his  writ  during  certain  office  hours,  to  be  defeated  by  a  bill 
of  sale  executed  perhaps  in  the  small  hours  of  the  morning.  For 
these  reasons  I  am  of  opinion  that  the  rule  should  be  discharged. 

Bule  discha/rged  with  eoaU.  (16) 

Attorneys  for  the  Plaintiff— Daii^«on  and  Son. 
Attorneys  for  the  Dti&idasiir^Allen  and  Allen. 

06)  See  Okurke  v.  BracUaugh  (7  Q.B.D.  161 ;  8  Q.B.D.  68.) 
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18S1.  BONE  and  Wife  v.  CLANCY. 


Anaiut  26. 30. 
^^      '       Di8irkt  Com  Appeal,  44  Vict,  No.  30,  «.  l^ Judge's  Notes— AffidavH-Burial- 

Trespass  to  a  grave—NecropoUs  Act,  31  Vict.,  No.  14. 

It  is  sufBoient,  on  applying  for  a  role  nisi  by  way  of  appeal  against  a  dedurioa  of 
a  District  Court  Judge,  to  produce  a  copy  of  the  Judge's  notes  purporting  to  be 
signed  by  the  Judge. 

Per  Marthi,  C.J.    It  would  be  more  regular  to  append  a  certificate  to  the  notes. 

Per  Manning,  J.    An  afitdavit  is  unnecessaiy. 

Atrey  v.  M'Mahon  (1)  distinguished. 

B.  had  paid  money  to  the  Trustees  of  the  Necropolis  Cemetery  for  the  exdusiTe 
right  of  burial  in  a  certain  grave,  but  reoeived  no  grant,  by  deed.  C.'s  wife  ordered 
the  undertaker  to  bury  her  in  that  grave.  C.  attended  the  funeral,  but  there  was 
no  other  evidence  that  he  had  anything  to  do  with  the  burial.  In  an  action  of 
trespass  to  the  grave  against  C,  3.,  who  declined  a  nonsuit,  got  a  verdict  in  the 
District  Court 

Held,  on  appeal,  that  there  was  no  evidence  against  C,  and  a  verdict  must  be 
entered  for  the  Defendant. 

QucBre,  was  trespass  the  proper  action? 

Qucere,  what  was  the  nature  of  B.'s  estate  ? 

This  was  an  appeal  from  a  decision  of  District  Court  Judge 
Dowling.  The  application  for  a  role  nisi  was  made  to  Windeyer,  J., 
in  Chambers^  upon  a  copy  of  the  Judge's  notes  purporting  to  be 
signed  by  the  Judge.    There  was  no  affidavit  or  certificate  therewith. 

Rogers,  in  support  of  the  verdict^  took  the  preliminary  objection 
that  no  affidavit  was  filed  on  the  application  for  the  rule  nisi.  There 
was  nothing  before  the  Court  to  identify  the  Judge's  notes.  How 
could  the  Judge  who  granted  the  rule  know  that  the  notes  were  the 
notes  of  the  District  Court  Judge  who  tried  the  action  f  Where  heta 
have  to  be  proved  which  occur  in  another  jurisdiction  the  Court  cannot 
take  judicial  cognizance  of  them.  They  can  only  be  proved  by 
affidavit.  Ai/rey  v.  M^Mahon  (1)  is  a  case  in  point.  Again,  the  notes 
were  not  made  by  the  District  Court  Judge  at  the  time  the  evidence 
was  given;  they  were  made  afterwards,  when  the  motion  for  the 
nonsuit  was  being  made. 

O.  B.  Simpson,  in  support  of  the  rule.  In  Airey  v.  M'Mcbhon  (1) 
there  were  neither  notes  nor  affidavit.  The  notes  here  were  signed 
by  the  District  Court  Judge. 

(1)  Ante  p.  132. 


August  30. 
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SiE  J.  MabtiNj  C  J.    I  have  some  doubt ;  but^  upon  the  wbole^       1881. 
seemg  that  the  copy  of  the  notes  purports  to  be  signed  by  the 
District  Court  Judge^  I  think  that  the  copy  of  itself  is  sufficient         i^. 
without  an  affidavit.    I  think  that  is  the  better  course  to  pursue.    The     Olanot. 
more  regular  procedure  would  be  for  a  certificate  to  be  appended  to 
the  copy  of  the  notes  signed  by  the  Judge. 

Sir  W.  Manning^  J.  I  concur  with  his  Honor.  But  I  do  not 
think  that  an  affidavit  should  be  filed^  it  would  only  add  to  the 
expense. 

WiNDEYER^  J.  I  think  the  objection  ought  to  be  overruled.  On 
the  motion  for  the  rule  nisi  I  was  told  that  the  copy  was  a  copy  of 
the  Judge's  notes. 

The  case  was  now  heard  on  the  merits^  when  it  appeared  that  this       1881. 
was  an  action  for  trespass  to  Plaintiff's  land  by  burying  the  Defen- 
dant's wife  therein.    Pleas  (1)  Not  guilty^  (2)  Not  possessed  of  the 
land,  (8)  Leave  and  licence. 

The  female  Plaintiff,  then  Miss  Heggarty,  as  administratrix  to  her 
brother,  W.  G.  Heggarty,  purchased  from  the  trustees  of  Haslem 
Greek  Cemetery  the  right  to  bury  in  a  certain  grave  by  the  following 
document : — 

"  Church  of  England  Cemetery, 
No.  8113.  ^'  Necropolis  Office,  Phillip-street, 

''20th  September,  1876. 

•'  Received  the  sum  of  £S  lOs.  for  interment  of  W.  C.  Heggarty, 
and  purchase  of  exclusive  right  of  burial  in  6  x  8,  section  6,  with 
permission  to  kerb.''  B.  A." 

The  Defendant's  wife,  who  was  also  a  sister  of  W.  C.  Heggarty, 
shortly  before  her  death,  sent  for  the  undertaker,  and  told  him  to 
bury  her  in  her  brother's  grave,  which  was  accordingly  done.  Clancy, 
who  was  a  Roman  Catholic  (the  Heggartys  were  Protestants),  attended 
the  funeral,  but  there  was  no  other  evidence  that  he  knew  of  his 
wife's  order,  or  had  given  one  himself,  or  that  he  knew  anything  of 
the  arrangements  made  for  the  funeral. 

A  rule  nid  had  been  granted  by  Windeyer  J.  to  the  Defendant  to 
set  aside  the  verdict  and  enter  one  for  the  Defendant,  on  the  grounds 
(1)  that  the  Plaintiffs  shewed  no  right  to  maintain  trespass ;  (2)  That 
as  Mrs.  Bone's  only  rights  over  the  land  were  acquired  as  administra- 
trix Mrs.  Clancy  was  equally  interested  therein;  (8)  That  the  evi- 
dence disclosed  no  trespass  by  the  Defendant,  but  (if  any)  by  the 
undertaker* 
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1881.  O.  B.  Simpson^  for  the  Defendant^  now  moved  to  make  the  rule 

"~  absolute.    There  is  no  evidence  that  the  Defendant  was  any  party  to 

9.  the  trespass  by  the  undertaker.  The  order  was  given  in  the  wife's 
^^^'^^*  own  name,  and  not  as  an  agent  of  her  husband.  There  must  be 
some  evidence;  a  jury  must  not  be  allowed  to  guess,  Oipps  v. 
M^Elhone  (2).  Then  the  Plaintiffs  had  no  exclusive  possession  of 
this  grave  that  entitles  them  to  bring  trespass.  They  have  simply 
a  right  to  bury  and  to  kerb.  By  the  Necropolis  Act  (3),  section  4, 
the  legal  estate  is  vested  in  the  Trustees.  [Sir  W.  Manning,  J. 
But  the  Plaintiffs  might  still  have  a  possessory  right  sufficient  to 
support  the  action.]  The  only  thing  the  trustees  can  sell  is,  by  s.  8, 
the ''exclusive  right  of  burial/'  [Windeter,  J.  Section  11  says 
no  one  is  to  be  buried  in  a  grave  "  without  the  consent  in  writing  of 
the  owner.''  How  is  the  owner  to  be  protected  ?  Sir  J.  Martin, 
C.J.  It  maybe  a  misdemeanour  to  bury  without  the  owner's  con- 
sent.] The  right  of  burial  is  an  easement,  and  can  only  be  created  or 
transferred  by  deed  HewUngs  v.  Shippam  (4).  J?ryanv.  WhisUer  (6). 
In  the  latter  case  the  Plaintiff  had  paid  £20  to  the  Defendant,  the 
Rector,  for  the  exclusive  use  of  a  vault  in  the  Church.  The  Eector 
molested  the  vault,  and  when  sued  set  up  the  defence  that  such  a 
right  could  only  be  granted  by  deed.  Bay  ley,  /.,  in  delivering  judg- 
ment in  favor  of  the  Defendant,  says : — "  If  it  be  not  an  interest  in 
land,  it  is  an  easement  or  the  grant  of  an  incorporeal  hereditament, 
which  could  only  be  effectually  granted  by  deed,  and  no  such  instru- 
ment was  executed."  Mrs.  Bone  had  no  legal  estate,  the  receipt 
passed  nothing  to  her  at  law ;  in  equity  she  was  not  more  entitled  to 
it  than  her  sister,  Mrs.  Clancy.  She  had  no  exclusive  possession  over 
it.  The  trustees  could  close  the  grounds  or  feed  sheep  over  the  grave 
itself.  The  trustees  might  have  granted  her  certain  rights,  but  they 
could  only  do  so  by  deed.  In  Ashby  v.  Harris  (6),  which  at  first 
sight  seems  in  the  Plaintiff's  favour,  there  was  a  grant  by  deed.  The 
Plaintiff  declined  a  nonsuit,  so  I  ask  that  a  verdict  be  entered  for  the 
Defendant. 

Rogers,  for  the  Plaintiffs.  Trespass  is  the  proper  form  of  action. 
We  have  the  exclusive  right  of  burial,  and  of  erecting  tombstones.  In 
section  Sit  is  called  personal  estate.  Section  11  speaks  of  ''the 
owner  of  the  exclusive  right,"  and  section  21  refers  to  the  "  person 
entitled  to  such  property."     Such  rights  are  good  against  a  stranger. 

(2)  Ante  p.  18.  (5)  8  B.  &  0.  288. 

(8)  81  Viot.,  No.  14 ;  2  01.  Stat  1698.        (6)  L.B.,  3  C.P.  627. 
(4)5B.fta221. 
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If  we  were  suing  the  trustees,  the  owners  of  the  freehold,  the  cases       I88I 
eited  might  have  some  application,  but  here  they  are  beside  the 
question. 


Bone 

V. 

Sib  J.  Martin,  C.J.    We  think  there  must  be  a  verdict  entered    ^^^'^^^ 


for  the  Defendant  upon  the  ground  that  there  was  no  evidence  con- 
necting him  with  the  order  given  to  the  undertaker,  or  with  the 
alleged  trespass  to  the  grave.     We  o£Eer  no  opinion  on  the  other 
points  argued. 
SiK  W.  Manning  and  Windbtbb,  JJ.,  concurred. 

Verdict  efnieredfor  the  Defendant. 

Attorney  for  the  Plaintiffs — Oarruthers. 

Attorneys  for  the  Defendant — Oarmon  cmd  M^La/ughlin. 


liURPHT  V.  COMAN.  1881. 


IHtMct  Court— 72  Vkt.,  No.  18,  a.  94:-i?u2e  IIS— Notice  of  Appeal— OondUht^--  September  6. 

Precedent, 

The  District  Conrt  Judge  non-raited  the  Plaintiff,  bnt  stayed  execution  for  a 
month  "  to  enable  him  to  decide  whether  he  would  appeal  or  not."  Plaintiff  gave 
notice  of  appeal  after  six  days,  but  before  the  month  had  expired. 

Hdif  that  notice  within  six  clear  days  was  a  condition  precedent  to  the  right  of 
appeal. 

Oc^dmg  v.  Ifacdonald  (1)  followed. 

Park  Qoie  Iron  Company  ▼.  Coatee  (2)  ^distinguished. 

Appeal  from  decision  of  M*Farland,  D.C.J.,  at  Bega  District 
Court.  The  cause  was  tried  on  the  26th  of  July,  1880.  The  Judge 
non-suited  the  Plaintiff,  but  stayed  proceedings  for  one  month  to 
enable  the  Plaintiff  to  decide  whether  he  would  appeal  or  not.  The 
Plaintiff  gave  notice  of  appeal  on  the  23rd  August.  The  Defendant 
objected  to  the  case  being  signed  by  the  Judge  on  the  ground  that 
the  notice  must  be  given  within  six  days* 

(1)  1  &aB.  941.  (2)  L.B.  5  O.P.  684. 


MUBFHT 

V. 
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1881.  Salomons^  Q.G.  (Sly  with  him),  for  the  Defendant,  took  the  preli- 

minary objection  that  the  notice  of  appeal  was  too  late.  Rule  118, 
'^  Every  notice  of  appeal  shall  be  given  within  six  clear  days  of  the 

GoMAN.  day  of  trial."  Cowling  v.  Macdonald  (1)  decided  that  compliance 
with  this  rule  is  a  condition  precedent  to  the  right  of  appeal. 

C.  J.  Mcmning,  for  the  Appellant.  Since  Cowling  v.  Macdonald 
(1)  the  case  of  the  Park  Oate  Iron  Company  v.  Coates  (2)  has  been 
decided  upon  the  construction  of  the  section  in  the  English  County 
Court  Act  (3)  corresponding  to  s.  94  of  our  Act.  The  Court  of 
Common  Fleas  held  that  these  were  not  conditions  precedent,  but 
provisions  for  the  benefit  of  the  Respondent,  and  might  be  waived. 
[Sia  J.  Maatin,  C.J.  What  is  the  waivex  in  your  case?]  The 
Judge,  by  staying  proceedings,  practically  put  off  the  delivery  of  his 
judgment.  [Sib.  J.  Martin,  C.J.  A  decision  of  our  Supreme 
Court  has  as  much  weight  with  us  as  a  decision  of  the  Common 
Fleas.  Sib  W.  Manning,  J.  The  Judge,  after  non-suiting  the 
Flaintiff,  gives  him  a  month  to  appeal  in,  where  the  Act  only  gives 
six  days.] 
'  Salomons,  in  reply,  cited  Stons  v.  Bean  (4). 

Sib  J.  Mabtin,  C.J.  The  appeal  must  be  dismissed  with  costs. 
It  is  quite  plain  on  the  authorities  cited  that  the  notice  must  be  given 
within  the  time  fixed  by  the  rules.  There  certainly  has  been  no 
waiver  here. 

Sib  W.  Manning,  J.,  and  Windbyeb,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Attorney  for  Appellant — Mamhy,  of  Bega. 

Attorney  for  Defendant — Sly,  agent  for  RaAolinson,  of  Bega. 


(3)  13   &  14   Vict,   0.  61,    B.    14—  each    appeal      .      .      and    alao   give 

'*  That  if  either  party    .    .    .    shall  be  Beonrity    .     .    .*'    1  Chit.  Stat.  1226, 

dissatiflfied  .    .   snch  party  may  appeal  3rd  Ed. 

.    .    .    provided  that  such  party  shall,  (4)  El.  BL  &  M.  604;  27  L.J.().B. 

within  ten  days    .    .    give  notioe  of  319. 
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POOLE  V.  BIGEARDS.  1881. 


Dutria  CmtrU  Ad,  22  Viet.,  No.  18,  «.  ^d^Trial^NoHee  for  a  Jury—RukM  67,  Sept^mher  8. 
(58—**  Day  of  hearing*' ^Waioer--  Verdict  Agahut  Evidence— Opinion  of  Di^rici 
Court  Jvdge^Supreme  Court  Iseue, 

A  Supreme  Court  issue  came  on  for  trial  before  the  District  Court  Judge  ntting 
ilone.  The  Plaintiff  obtained  an  adjournment,  and  during  the  interval  gave  four 
dayi*  notice  for  a  jury.  On  the  second  time  the  cause  was  called  the  Defendant 
protested  against  the  jury  trying  the  case,  but  on  his  protest  being  OTerruled  took 
put  in  the  triaL 

Held,  that  the  notice  for  a  jury  was  insufficient,  as  it  must  be  given  four  clear 
days  before  **  the  day  of  hearing,"  which  means  the  JirH  day  qf  the  dttings  in 
which  the  cause  is  set  down. 

Eeid  aUo,  that  the  Defendant,  by  taking  part  in  the  trial,  had  waived  the 
objection. 

Sembie  that  the  waiver  was  for  that  occasion  only,  and  that  the  new  trial, 
gunted  on  other  grounds,  must  not  be  tried  by  a  jury. 

The  opinion  of  the  District  Court  Judge  is  an  element  in  granting  a  new  trial  on 
the  ground  that  the  verdict  is  against  evidence. 

This  was  a  Supreme  Court  issue  directed  to  the  Sydney  District 
Court  for  trial.  On  the  cause  being  called  on  for  hearing  the 
Plaintiff  applied  for  and  obtained  an  adjournment  till  the  next 
sittings.  At  that  time  no  notice  for  a  jury  had  been  given,  but  during 
the  interval  the  Plaintiff  served  the  Kegistrar  with  a  notice  of  demand 
of  a  jury  four  clear  days  before  the  date  to  which  the  hearing  had 
been  adjourned.  At  the  adjourned  hearing  the  Defendant's  counsel 
protested  against  the  case  being  tried  by  a  jury.  District  Court  Judge 
Wilkinson  offered  to  adjourn  the  case  again,  but  Defendant  replied 
that  he  wanted  neither  adjournment  nor  jury.  His  Honor  thought 
the  trial  must  proceed  with  the  jury,  and  the  Defendant-  called  wit- 
nesses and  took  part  in  the  trial  under  protest.  The  jury  returned  a 
verdict  for  the  Plaintiff. 

On  1st  March,  1881,  a  rule  nisi  for  a  new  trial  was  obtained  by 
Want  for  the  Defendant,  on  the  ground  (1)  that' the  verdict  was  against 
evidence,  {2)  that  the  cause  was  tried  before  a  jury  without  the  notice 
in  that  behalf  required  by  the  law  having  been  given  in  due  time.  On 
the  application  for  the  rule  Want  suggested  the  Court  should  ask  the 
learned  District  Court  Judge  whether  he  concurred  in  or  disapproved 
of  the  verdict.  On  this  the  Chief  Justice  remarked  that 
the  evidence  was  reduced  to  writing,  but  the  Judge  might  state 
whether  he  disbelieved  any  particular  witness*    His  Honor  D.  C.  J. 

K.8.W.E.   Vol.  n.,  Law.  J> 
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1881.       Wilkinson    subsequently    intimated    that  he  thought   the    yerdiet 
unsatisfactory,  that  the  Plaintiff's  charges  were  excessive  (it  was  an 


RiCKABDS. 


Pools 
V.         action  by  a  builder),  but  that  the  Defendant  and  his  wife  had  acted 

unwisely  and  incautiously.     He  added  that  he  could  not  say  whether 

he  believed  or  disbelieved  any  particular  witness.     The  facts  of  the 

case  are  sufficiently  set  out  in  the  judgment. 

Want  now  moved  to  make  the  rule  absolute.  The  notice  given 
during  the  adjournment  was  a  mere  nullity.  The  adjournment  was 
in  favour  of  the  Plaintiff,  and  could  not  be  used  to  bring  himself 
within  Rules  67,  68  (1).  The  right  to  a  jury  is  by  sec.  49  of  the 
Act  (2)  subject  to  the  due  observance  of  those  Rules.  The  judge  can 
only  adjourn  it  on  the  hearing  for  the  purpose  of  getting  a  jury  when 
both  parties  desire  it.     The  verdict  is  against  evidence. 

Pitcaim  for  the  Plaintiff.  The  only  object  of  the  rules  is  that  the 
Defendant  should  know  four  days  before  the  cause  is  tried  that  a  jury 
will  be  present,  and  that  object  was  attained  here.  At  any  rate,  the 
point  was  waived  by  Defendant  taking  part  in  the  trial.  As  there 
was  evidence  on  both  sides  the  Court  will  not  disturb  the  verdict. 

Want  in  reply. 

Sir  J.  Martin,  C.J.  In  this  case,  when  the  day  arrived  for  the 
trial  in  Court,  no  four  days'  notice  that  the  cause  would  be  tried  by  a 
jury  had  been  given.  Rule  67  (1)  requires  such  notice  to  be  given 
before  the  first  day  of  the  sittings,  which  I  understand  to  be  the  mean- 
ing of  the  ''day  of  hearing.''  That  must  be  the  meaning,  because 
the  day  of  sittings  is  a  fixed  date,  but  no  one  can  know  on  what  day 
any  cause  may  come  on  for  trial.  The  trial  was  postponed  to  a  later 
day.  Before  the  day  of  postponement  arrived  the  Plaintiff  had  given 
four  days'  notice  for  a  trial  by  jury.  That  was  not  a  proper  notice. 
The  point  was  taken  by  the  Defendant's  counsel,  and  if  he  had  then 

(1)  JRtUe  67.  Notice  of  demand  of  a  exceed  £20,  it  shall  be  lawful  for  the 
jury  shall  be  made  in  writing  to  the  Plaintiff  or  Defendant  to  require  a  jaiy 
Registrar  of  the  Court  four  clear  days  to  be  summoned  to  try  the  said  action  ; 
before  the  day  of  hearing.  .  .  .  Bute  and  in  every  case  such  jury  shall  be 
68.  Where  notice  of  a  demand  of  a  jury  summoned  according  to  the  provisiooa 
has  not  been  given  in  due  time,  or  if  hereinafter  contained,  provided  always 
at  the  hearing  both  parties  desire  to  try  that  the  party  requiring  a  jury  to  be 
by  a  jury,  the  Judge  may,  on  such  summoned  shall  give  to  the  Registrar 
terms  as  he  shall  think  fit,  adjourn  the  of  the  Court,  or  leave  at  his  office.  Much 
cause,  in  order  that  the  necessary  steps  notice  thereof  as  shall  be  directed  by  the 
for  such  trial  may  be  taken,  and  the  rules  made  for  regulating  the  praeiiee  of 
trial  shall  take  place  accordingly.  the  Court  as  hereinafter  provided."  1  Ol. 

(2)  22  Vict.,  Ko.  18,  s.  49.    "In  aU      Stat.  787. 
aotions  where  the  amoimt  claimed  shall 
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withdrawn  that  would  have  been  a  good  ground  for  a  new  trial.    But       1881. 
he  went  on  with  the  trial,  though  under  protest,  and  that  was  a      I 
waiver.    In  Cooze  v.  Neumegen  (3)   the  writ  of  summons  and  the         v, 
issue  were  irregular,  but  the  writ  of  trial  was  in  due  form.     The   ^^^^^8. 
Defendant  at  the  trial  protested  against  the  irregularity,  and  refused 
to  take  part  in  the  trial.     A  rule  for  a  new  trial  was  discharged  with 
costs,  and  Aldersan,  6.,  says,  ^'  If  a  Defendant  wishes  to  take  advan- 
tage of  an  irregularity  in  the  proceedings  he  should  not  appear  at  the 
trial,  but  should  allow  the  Plaintiff  to  go  on  at  his  peril.     Here  a 
considerable  time  elapsed  between  the  delivery  of  the  issue  and  the 
trial,  and  no  application  was  made  to  set  the  former  aside.     This  case 
must  be  governed  by  the  rule,  which  prescribes  that  no  advantage 
shall  be  taken  of  an  irregularity  after  the  party  has  taken  a  fresh 
step."    For  the  purpose  of  that  inquiry  the  objection  was  therefore 
waived.    But  we  are  also  of  opinion  that,  as  the  waiver  was  only  for 
the  particular  inquiry,  the  objection  to  a  jury  is  still  a  good  one,  and 
can  be  repeated  at  the  new  trial  we  are  about  to  grant  on  the  first 
ground. 

That  waiver  throws  on  the  Defendant  the  burden  of  showing  that 
there  ought  to  be  a  new  trial.  The  rule  is  well  understood ;  there  must 
be  a  manifestly  wrong  finding.  A  new  trial  is  not  granted  in  every  case 
where  the  preponderance  of  evidence  is  against  the  verdict;  But  here 
it  is  tolerably  plain.  The  Defendant  swears  that  the  original  estimate 
was  £230;  the  Plaintiff  admits  that  when  the  work  was  three-parts 
finished,  and  when  one  would  think  he,  as  a  builder,  would  be  in  a 
position  to  form  an  accurate  opinion,  he  told  the  Defendant  the  out- 
side Umit  would  be  £280.  After  all  that,  a  bill  is  sent  in  for  £510. 
Under  protest  £400  is  paid,  and  after  action  brought  £50  was  paid 
into  Court.  The  evidence  of  several  architects  is  to  the  effect  that  the 
charges  were  100  to  50  per  cent,  higher  than  they  ought  to  have 
been.  Nevertheless,  a  verdict  was  returned  for  the  whole  balance. 
Putting  all  these  things  together,  remembering  that  the  Plaintiff  did 
not  produce  his  books  at  the  trial,  and  not  throwing  out  of  considera- 
tion that  the  learned  judge  was  dissatisfied  with  the  verdict,  we  think 
that  there  ought  to  be  a  new  trial  on  the  first  ground. 

Sia  W.  Manning,  J.,  and  Windbyer,  J.,  concurred. 

Rule  absolute  for  new  trial. 

Attorneys  for  Plaintiff— Ooonan  and  Ryan. 
Attorney  for  Defendant — (?•  Jf.  I>tmn. 

(3)  911.  AW.  290. 
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LEWIS  AND  Others  v.  MASON. 
1^1. 


Amemdmeml  cf  Pkunt^Sub^tUtaion  of  PlatnUffs—DUtriet  Courts  Act,  22  Fid., 

S^ftmber  18.  ^'^'  ^®'  '•  ^^ 

Li  an  action  for  goods  sold  and  delivered  the  Judge  at  the  trial  has  no  power 
under  section  109  of  the  District  Courts  Act  (22  Vict.,  No.  18)  to  amend  tho  plaint 
by  striking  out  the  names  of  the  PlaintifEs,  and  substituting  other  peiaons  aa 
Plaintiffii.    Blake  ▼.  Dme  (31  LJ.  Ex.  100)  distinguished. 

District  Court  Appeal.  The  Plaintiffs,  Edward  George  Lewia^ 
Henry  Lewis,  and  Alfred  George  Lewis  (trading  as  Lewis  Brothers) 
sued  Oliver  Mason  on  a  balance  of  account  for  goods  sold  and  deli- 
vered. The  Plaintiff,  Edward  George  Lewis,  was  the  original  creditor, 
and  after  the  goods  had  been  supplied  to  him,  but  before  action 
brought  he  had  assigned  his  estate  under  the  Advancement  of  Justice 
Act  (5  Vic,  No.  9)  to  Henry  Prince  and  John  Beveridge  as  trustees, 
who  authorised  the  Plaintiffs  to  sue  in  their  names  for  the  debts  due  to 
the  estate.  The  authority  was  in  writing,  signed  by  the  trustees,  bat 
not  under  seal.  At  the  trial  at  Tamworth,  on  12th  August,  1881,  his 
Honor  Mr.  District  Court  Judge  Murray  ''being  satisfied  by  the 
evidence  that  the  Defendant  could  in  no  way  be  prejudiced  by  the 
amendment,"  amended  the  plaint  by  striking  out  the  names  of  the 
Plaintiffs,  and  substituting  the  names  of  the  trustees  of  the  estate  of 
Edward  George  Lewis: 

Dillon,  for  the  Defendant,  moved  for  a  nonsuit  on  the  ground  {inter 
alia)  that  his  Honor  had  no  power  to  make  the  amendment.      His 
Honor  refused  to  nonsuit,  and  found  for  the  Plaintiffs  (the  trustees) 
with  damages  £12  198.  7d. 

On  19th  August,  1881,  Healy  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  enter  a  nonsuit  or  enter  a  verdict  for  the  Defendant,  on 
the  ground  substantially  that  the  Judge  at  the  trial  had  no  power  to 
make  the  amendment  substituting  the  trustees  for  the  origina 
Phiintiffs. 

Bruce  Smith,  for  the  Defendant  Appellant  moved  to  make  the  rule 
absolute.  The  Judge  had  no  power  to  make  the  amendment.  Section  109 
of  the  District  Court  Act  of  1858  (1),  under  which  this  amendment 

(1)  22  Vict,  No.  18,  seo.  109.  "  The  amend  or  not  .  .  .  and  all  such  amend- 
Judge  of  a  District  Court  may,  at  all  ments  as  may  be  necessary  for  the  pur- 
times,  amend  all  defects  and  errors  in  pose  of  detennining,  in  the  existing  suit^ 
any  proceeding  in  such  Court,  whether  the  real  question  in  controyersy  between 
there  is  anything  in  writing  to  amend  the  parties  shall  be  so  made."  1  OL  Stat. 
by  or  notk  and  whether  the  defect  or  800. 
emr  bo  that  of  the  party  applying  to 
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was  made;  is  the  same  as  section  222  of  the  English  Common  Law       1881. 
Procedure  Act,  1852  (2).     Blake  v.  Done  (3)  is  a  case  which  will  be      I 
cited  against  us,  but  that  decision  has  been  much  modified  by  subse-         v. 
quent  cases.     It  was  practically  overruled  by  Garrard  v.  Oiubelei  (4)      Maboh. 
where  Pollock,  C.  B.,  aad  Bramwell,  B,,  in  the  Exchequer  Chamber 
expressed  doubts  as  to  the  propriety  of  their  ruling  in  the  previous 
case.    In  Clay  v.  Oaford  (5)  Kelly ,  C.  B.,  says  : — "  The  Common 
Law  Procedure  Act,  in  express  terms,  authorises  the  addition  or 
striking  out  of  parties ;  and,  though  it  may  be  a  casvs  omissus,  it 
contains  no  power  to  substitute  one  person  for  another,  or  persons  in 
a  representative  capacity  for  others/' 

0.  B,  Simpson,  for  the  trustees  of  the  estate  of  Lewis  Brothers. 
Blake  v.  Done  (3)  is  substantially  upheld  in  Clay  v.  Oxford  (6). 
Oarrard  v.  Oiubelei  (4)  was  a  case  of  adding  a  Defendant,  and 
Pollock,  C.B.,  corrects  the  report  of  Blake  v.  Done  (3),  by  which  he 
was  made  to  say  that  a  Defendant  might  be  added  at  Nisi  Prias ;  but 
this  does  not  overrule  his  decision  in  Blake  v.  Done  (3)  by  which  he 
allowed  the  substitution  of  a  Plaintiff.  In  Coombs  v.  The  Bristol  and 
Exeter  Railway  Co.  (6)  the  action  had  originally  been  brought 
against  the  Secretary  under  the  Company's  Act,  but  the  writ  had  been 
amended,  and  the  name  of  the  company  inserted.  In  La  Bauca 
Nazionale  seds  di  Torino  v.  Hamburger  (7),  Channel,  B.,  refers  to 
Blake  v.  Done  (3). 

Bruce  Smith,  in  reply.  Blake  v.  Done  (3)  was  an  action  of  eject- 
ment. In  that  case,  and  in  the  other  cases  cited  for  the  Respondent,  ' 
the  same  interests  were  involved,  but  the  wrong  names  had  been  used. 
Here,  on  the  contrary,  the  interests  of  the  parties  may  be  different. 
The  Defendant  would  imagine,  when  the  original  Plaintiffs  sued  him, 
that  they  wished  to  recover  for  a  debt  due  before  the  assignment  of 
Edward  George  Lewis.  Bligh  v.  Wood  (8)  was  a  stronger  case  than 
this.  The  Court  there  refused  to  add  a  Plaintiff  for  the  sake  of  con- 
formity. 

Want,  for  the  original  Plaintiffs,  Lewis  Brothers,  appeared  upon 
notice,  and  submitted  to  the  judgment  of  the  Court. 

Sir  J.  Martin,  C.J.  In  this  case  Edward  George  Lewis, 
Henry  Lewis,  and  Alfred  Lewis  (trading  as  Lewis  Brothers)  were  tlie 
original  Plaintiffs,  and  Oliver  Mason  was  the  Defendant.    The  Judge 

(2)  15  k  16  Vict.,  c.  76.  (6)  1  F.  &  F.  206. 

(3)  81  L.  J.  Ex.  100.  (7)  2  H.  &  C.  330. 

(4)  31  L.J.  O.P.  270.  (8)  1  S.O.R.  81 

(5)  L.B.  2  Ex.  64 ;  36  L.J.  Ex.  15.  9)  L.R.  6  App.  Caa.  660. 
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1881.       at  the  trial  amended  the  plaint  by  substituting  for  the  names  of  these 

"Plaintiflfs   the  names    of  Henry  Prince  and  John  Beveridge,  the 

i;.  trustees  of  the  assigned  estate  of  Edward  George  Lewis.     The  ques- 

^^^^BON.      tion  now  is,  whether,  as  a  matter  of  law,  the  Judge  had  power  to  ipake 

an  amendment  of  that  kind.     An  authority  cited  in  support  of  the 

power  of  amendment  is  the  case  of  Blake  v.  Done  (3).     In  that  case, 

which  was  an  action  of  ejectment,  two  persons,  trustees  of  a  will,  were 

allowed  at  the  trial  to  be  substituted  as  Plaintiffs  for  their  cestuia  que 

trustent.    It  appears  that  afterwards  the  Judges  who  decided  that 

case  had  doubts  as  to  the  propriety  of  their  own  decision,  and  there 

are  other  cases  which  are  contrary  to  BlaJce  y.  Done  (3).     In  the 

conflict  of  authorities  the  question  is  left  at  large,  and  I  do  not  think 

I  ought  to  be  guided  by  any  one  of  these  cases. 

I  am  of  opinion  that  the  power  of  amendment  given  by  section  109 
of  the  District  Court  Act  (1\,  large  as  it  is,  does  not  authorize  the 
substitution  of  one  Plaintiff  for  another.  It  may  be  that  this 
Defendant,  when  the  process  of  the  Court  was  served  upon  him, 
thought  that  he  had  a  very  good  defence  against  the  claim  of  the 
original  Plaintiffs.  He  may  have  been  aware  of  the  assignment  of  the 
estate  of  Edward  George  Lewis,  and  may  have  appeared  to  contest  a 
claim  which  he  thought  he  could  resist ;  and  under  these  circum- 
stances he  ought  not  to  be  called  upon  to  meet  a  claim  different  from 
the  one  appearing  on  the  plaint. 

I  am  of  opinion  that  this  amendment  was  not  within  the  discre- 
tionary  power  of  the  Judge^  and  he  having  erred  in  a  matter  of  law, 
the  verdict  should  be  entered  for  the  Defendant. 

SiE  W.  Manning  and  Windbyee,  J.J.,  concurred. 

Ordered  that  a  nonsuit  be  entered;  the  Plaintiffs 
to  pay  the  cost  of  proceedings  in  the  Oourt 
below.  The  trustees  to  pay  the  costs  of 
the  appeal. 

Attorneys  for  the  Plaintiffs — Ourtiss  a/nd  Barry. 
Attorneys  for  the  Trustees — Pigott  and  Trickett. 
Attorney  for  the  Defendant — B.  Dowe,  of  Tamworth,  by  Iceton 
and  FaithfulL 

Note. — In  ffishp  y.  Leckie  (9) — an  action  to  enforce  building  restrictionB  made 
by  the  Defendant's  predecessor  in  title — Lord  Watsout  at  p.  586  of  the  report 
says  that  under  section  29  of  the  Court  of  Sessions  Act  of  1868  (Scotiand),  which 
enacts  that  "all  such  amendments  as  may  be  necessary  for  the  purpose  of  deter- 
minining  in  the  existing  action  or  proceeding  the  real  question  in  controveny 
between  the  parties  shall  be  so  made,"  did  not  authorise  the  snbttitation  of  ooe 
Plaintiff  for  another. 
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REGINA  r.  HORNB. 

1881. 


Orimmal  Lcao— Larceny  by  BaiUe—Fvot  Bank  Notu^Fivt  Pieces  qf  Faper.         Auawt  26. 

An  iiifonnation  charged  the  prisoner  with  stealing  five  bank  notes.  The 
efidenoe  showed  that  he  had  stolen  the  notes  entrusted  to  him  as  a  bailee.  The 
Judge  amended  the  information  by  adding  a  count  charging  the  prisoner  with 
•itealing  five  pieces  of  paper,  and  the  prisoner  was^convicted. 

Eeid,  that  the  conviction  was  wrong. 

B,  T.  Daly  and  Smith  (2  S.C.R.  N.S.  151)  over-ruled. 

Special  case  for  the  consideration  of  the  Judges  under  13  Vict.^ 
No.  8. 

The  prisoner  was  tried  at  a  Court  of  Quarter  Sessions,  Darling- 
hnrst^  before  Mr.  Deputy  Chairman  Cohen  on  a  charge  of  stealing  five 
poands,  viz.^  five  one-pound  bank  notes. 

The  facts  proved  at  the  trial  raised  the  question  whether  the 
prisoner  could  be  convicted  of  larceny  as  a  bailee  of  the  said  five  bank 
notes  as  constituting  "  goods  and  chattels''  within  the  meaning  of  the 
Act  22  Vict.,  No.  9,  s.  1  (1) ;  and  with  the  view  of  avoiding  the  diffi- 
culty arising  out  of  that  question,  the  learned  Chairman,  at  the  request 
of  the  Crown  Prosecutor,  amended  the  information  by  adding  to  it  the 
words,  "  and  five  pieces  of  paper,''  which  were,  in  fact,  the  five  bank 
notes  mentioned  in  the  information. 

The  learned  Chairman  directed  the  jur}'  that  the  prisoner  could  not 
be  found  guilty  of  larceny  as  a  bailee  of  the  five  bank  notes ;  but  that, 
if  the  jury  were  otherwise  satisfied  of  his  guilt,  the  prisoner  might 
be  found  guilty  of  stealing*  the  five  pieces  of  paper  represented 
by  the  five  bank  notes,  which,  as  pieces  of  paper,  were  goods  and 
chattels  within  the  meaning  of  the  said  Act. 

The  jury  found  the  prisoner  guilty,  and  the  learned  Chairman 
reserved  the  point  for  the, consideration  of  the  Court,  whether  he  was 
right  in  directing  the  jury  that  the  five  bank  notes  might  be  regarded 
as  "  pieces  of  paper,"  and  were,  as  such,  "  goods  and  chattels  "  within 
the  meaning  of  the  Act  (1). 
No  counsel  appeared  for  the  prisoner. 

(1)  22  Vict ,  No.  9,  8. 1 :— "  If  any  per-  thereof,  to  his  own  nse,  or  the  use  of  any 

mil  Uing  a  bailee  of  goods  or  chattels,  person  other  than  the  owner  thereof,  he 

*H  with  intent  to  defraud,  oonvert  shall  be  guilty  of  larceny.*'  1  01.  Stat 

"^  goods  or  chattels,  or  any   part  469. 
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1881.  Rogers,  in  support  of  the  conviction.    jB.  v.  Ooodison  (2)  is  the 

~r  case  usually  cited  to  establish  that  cheques  or  bank  notes  are  not 

V.  '       **  goods  and  chattels  '^  within  the  Act.    But  in  that  case  the  prisoner 

HoBMx.      ^j^  ^  public  servant^  and  the  bare  custodian  of  the  che(J[ues  which  he 

stole^  and  the  Court  held  that,  on  the  facts,  he  could  be  convicted 

of  larceny  at  Common  Law.     12.  v.  Daley  and  Smith  (8)  is  exactly  in 

point  here,  and  is  decisive  that  the  conviction  is  right. 

Sib  J.  Martin,  C.J.  The  only  difficulty  I  find  arises  from  the 
recent  case  of  R.  v.  Daley  and  Smith  (3).  That  is  a  case  directly  in 
point,  and  if  we  feel  ourselves  constrained  to  follow  the  ruling  in  that 
case  we  must  support  this  conviction.  But  I  have  come  to  the  con- 
clusion that  we  ought  not  to  follow  that  decision.  That  decision  was 
made  on  the  authority  of  jB.  v.  Perry  (4),  where  the  prisoner  stole  a 
cheque  which  was  void,  and  it  was  held  that  he  could  be  convicted  on 
an  indictment  charging  him  with  stealing  a  piece  of  paper.  In  that 
case  the  larceny  charged  was  not  a  larceny  by  a  bailee,  and  no 
question  arose  as  to  the  construction  of  the  Bailee  Act.  But  here, 
if  the  prisoner  is  guilty  of  larceny  at  all,  it  is  as  a  bailee ;  and  he  can 
only  be  convicted  under  the  provisions  of  the  Act  22  Vict.,  No.  9  (1). 
It  has  been  decided  in  jB.  v.  Ooodison  (2)  that  a  T)ailee  cannot  be 
convicted  of  the  larceny  of  a  bank  note,  and,  that  being  so,  I  cannot 
see  how  he  can  be  convicted  of  the  larceny  of  the  piece  of  paper  of 
which  the  note  is  composed.  A  man  may  be  acquitted  on  a  charge  of 
stealing  a  valuable  security  because  it  turns  out  that  the  document  is 
valueless,  and  yet  he  may  be  rightly  convicted  of  stealing  the  paper ; 
but  it  is  difficult  to  see  how  a  cheque,  which  is  not  "  goods  and 
chattels  "  within  the  Bailee  Act,  can  be  held  to  be  within  the  Act  by 
being  called  a  piece  of  paper.  Looking  at  the  authority  on  which 
the  case  of  R.  v.  Daley  and  Smith  (8)  was  decided,  I  am  of 
opinion  that  it  should  not  be  followed,  but  that  the  conviction  should 
be  quashed. 

SiB  W.  Manning,  J.  I  am  content  that  the  conviction  should  be 
quashed.  At  the  same  time  I  do  not  say  that  there  cannot  be  larceny 
of  money.  There  may  be  cases  in  which  there  is  an  obligation  in  the 
bailee  to  return  the  money  in  specie. 

WiNDEYEB,  J.  I  concur  with  the  judgment  of  His  Honor  the 
Chief  Justice.  It  does  not  appear  to  me  that  the  case  of  R.  v.  Daley 
and  Smith  (8)  condudea  this  question ;   and  I  agree  with  him  in 

(9  10  S.O.B.  68.  (4)  1  Den.  CO.  69 ;  1  0.  ft  R.  725; 

(8)  2  8.C.R.  N.S.  161.  1  Coz.  CC.  222. 
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thiokiBg  it  shotdd  not  be  followed.     If  the  prisoner  conld  not  have       1891. 
been  convicted  of  larceny  of  the  money,   it  is  ridiculous  to  say"""*' 
that  he  could  be  convicted  of  stealing  the  pieces  of  paper.     Ever         «. ' 
since  the  case  of  R.  v.  Rigbey  (5),  I  have  understood  that  a  person     Howf*. 
cannot  be  convicted  of  larceny  under  the  Bailee  Act,  unless  there  was 
an  obligation  on  him  to  return  the  specific  thing  entrusted  to  him. 

The  Bailee  Act  is  an  innovation  on  the  Common  Law,  and  its 
provisions  must  be  rigidly  followed.  The  intention  of  the  Act  was  to 
reach  carriers  and  persons  of  that  class,  who  are  obliged  to  hand  over 
the  specific  articles  bailed  to  them.  In  the  case  of  R,  v.  Rigbey  (5) 
Mr.  Justice  Wise  says  that,  in  cases  under  the  Bailee  Act  "  the  specific 
thing  deposited  must  be  retuilied.''  In  R,  v.  Hassall  (6)  Oockbum, 
C.J.,  says  that  ''the  term  'bailment'  relates  to  something  which  is  in 
the  hands  of  a  person  who  is  to  return  it  in  specie ;  and  it  does 
not  apply  to  the  case  of  a  man  who  has  received  money  and  who  is 
bound  to  return  only  the  sum  in  question  at  a  specified  time,  but  is 
not  bound  to  return  the  specific  coins  which  he  received."  If  money 
were  bailed,  with  instructions  to  return  the  notes  or  coin  in  specie,  the 
case  might  be  different ;  but  in  the  absence  of  such  specific  instruc- 
tions,  money  is  not  the  subject  of  larceny  under  this  Act. 

Oorwietion  quashed. 

Attorney  for  the  Crown — The  Crown  Solicitor. 


REQINA  V.  LI  CHI  and  Othxrs.  1881. 


Crmmed  Law— Chming— Keeping  a  Common  Oamtng  ffotue^Pak'oh'jnk         September  2. 

The  Chinese  lottery  called  Pak-ah-pn  is  not  a  game  at  Common  Law.  A  paper 
■igned  by  the  name  of  the  Pak-ah-pu  house  was  admitted  in  evidence  on  a  witness 
■wearing  he  believed  it  was  found  in  the  house. 

StU  per  Manning,  J.t  that  t^e  evidence  was  rightly  admitted. 

Spxcial  case  for  the  consideration  of  the  Judges  under  18  Vict., 
No.  8. 

W  2  S.aR.  176.  (6)  80  L.  J  M.C.  176. 
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1881.  The  Defendants  were  convicted  at  a  Conrt  of  Quarter  Sessions  at 

— T      '      Darlinghurst  on  6th  August,  for  being  the  keepers  of  a  common 
V, '       gaming  house,  and  causing  to  be  played  therein  a  certain  unlawful 
^  ^=^-     game  (sailed  Pak-ah-pu. 

The  evidence  called  on  behalf  of  the  prosecution  established  that 
the  house  in  question,  No.  49  Goulbum-street,  was  used  exclusively 
for  playing  Pak-ah-pu,  and  that  the  Defendants  conducted  the  game. 
The  manner  in  which  the  alleged  game  was  played  is  as  follows : — . 
There  are  pieces  of  paper,  with  80  characters  on  each ;  a  person 
who  wishes  to  play  buys  one  of  the  pieces  of  paper  from  an  agent 
for  sixpence.  He  erases  from  the  paper  any  10  of  the  characters  he 
chooses,  and  the  agent  marks  off  the  same  10  characters  on  a  dupli- 
cate paper  which  he  keeps.  At  a  certain  hour  the  purchasers  of  the 
papers  or  tickets  may,  if  they  choose,  be  present  at  the  drawing.  The 
mode  in  which  the  drawing  is  conducted  is  as  follows:— The  80 
characters  are  written  on  80  slips  of  paper,  which  are  folded  up  by 
the  persons  in  charge  and  placed  in  a  large  basin,  and  stirred  round. 
The  80  slips  of  paper  are  then  equally  divided  into  foor 
portions  and  placed  in  four  basins.  Four  pieces  of  wood,  each 
folded  in  a  separate  piece  of  paper,  are  given  to  the  audience  of 
ticket-holders  to  choose  from,  and  the  one  chosen  determines  which 
of  the  four  basins  is  to  contain  the  winning  characters.  The  slips  of 
paper  in  the  other  three  basins  are  burnt,  and  the  winning  characters 
in  the  fourth  basin  are  marked  off  by  the  ticket  sellers  on  their  dupli- 
cate tickets.  The  purchasers  produce  their  tickets,  and  if  they  have 
marked  off  winning  characters  they  get  a  prize.  If  sixpence  is  paid 
for  the  ticket,  and  the  holder  has  5  winning  characters  he  receives  Is. 
2d.  If  he  has  6  winning  characters  the  prize  is  10s.  If  he  has  9 
winning  characters  one  witness  said  it  would  be  £41  ISs.  4d. ;  and  if 
he  has  10  another  witness  said  the  prize  would  be  j£83  and  some  odd 
shillings.  At  the  trial  some  papers  were  produced  which  a  witness 
stated  that  he  believed  were  found  in  the  back  room  of  the  house,  but 
of  this  he  would  not  be  positive.  This  witness  was  a  sub-inspector 
of  police  who,  with  other  policemen,  entered  the  Defendants'  house 
and  seized  some  papers  and  other  articles.  One  of  these  papers,  a 
prospectus  of  the  "  Company,*'  and  signed  "  Wing  Lee  Chong,*'  the 
name  of  the  Pak-ah-pu  house,  was  put  in  evidence,  and  marked  B.  2. 
The  question  for  the  consideration  of  the  Court  was,  whether  the 
offence  had  been  made  out  by  the  evidence,  and  whether  the  docu- 
ment marked  B.  2  was  rightly  admitted. 

FoiUr,  for  the  Defendants.    The  Defendants  were  convicted  of  the 
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Common  Law  offence  of  keeping  a  common  gaming  honse,  but  there 
is  no  evidence  that  Pak-ah-pu  is  a  game.  In  the  Chinese  language  it  i,.  * 
means  a  lottery.  There  was  no  game  played ;  the  tickets  were  not  ^  ^^' 
taken  at  the  house  kept  by  the  Defendants^  but  in  a  different  house  in 
another  street.  The  buyer  of  a  ticket  does  not  play  with  it,  like  play- 
ing a  card  in  a  game ;  he  only  keeps  it  as  a  certificate  or  receipt.  The 
house  cannot  he  a  gaming-house  unless  a  game  is  played  in  it,  but 
the  sorting  of  the  tickets  was  only  a  means  of  deciding  the  chances  of 
a  lottery.  A  lottery  might  be  made  unlawful  by  Statute,  but  that 
will  not  make  it  a  game. 

But,  supposing  that  a  game  was  played  in  this  house,  it  was  not 
therefore  an  unlawful  game.  A  game  is  only  unlawful  when  it  is 
prohibited  by  Statute,  or  played  unfairly,  or  for  excessive  stakes. 
Here  the  evidence  showed  that  the  greatest  amount  staked  was  ten 
shillings.  In  R.  v.  Rogi&r  (1)  Best,  C.J.,  says: — ''No  game  is 
nnlawful  in  itself;  but  every  game  may  be  rendered  so  by  playing  it 
for  an  excessive  stake ;  for  it  is  the  amount  played  for  and  not  the 
name  or  nature  of  the  game  which  is  the  essence  of  it,  and  which 
constitntes  it  an  offence  in  the  eye  of  the  law.''  By  jB.  v.  Ashion  (2) 
it  was  held  that  dominoes  was  not  an  illegal  game.  1  Hawkim 
P.O.    jB.  v.  Taylor  (3). 

The  document  marked  B  2  ought  not  to  have  been  admitted  in 
evidence.  A  witness  stated  that  he  believed  it  was  found  in  the 
house,  but  it  was  never  traced  to  the  possession  of  the  Defendants. 

Rogers,  in  support  of  the  conviction.  Pak-ah-pli  is  a  game.  It 
may  partake  of  the  nature  of  a  lottery  and  still  be  a  game ;  in  fact, 
nearly  every  lottery  is  a  game.  A  rafile  would  be  a  game.  This  is 
also  an  uhlawful  game.  By  the  Betting  Houses  Suppression  Act  (89 
Vict.,  No.  28)  it  is  unlawful  to  play  a  game  for  money  in  a  house  set 
apart  for  it«  Here  the  house  was  used  for  the  purpose  of  playing 
this  game. 

As  to  the  admission  of  the  document — ^the  witness  said  that  he 
believed  that  it  was  found  in  the  house,  and  that  at  least  is  some 
evidence  that  it  was  found  there.  Besides,  there  is  sufficient  evidence 
apart  from  this  document  to  support  the  conviction,  R.  v.  Maria  Oox 
(4). 

Sir  J.  Martin,  C.J.  These  four  Defendants  were  indicted  at  a 
Court  of  Quarter  Sessions  for  keeping  an  unlawful  gaming-house^ 

(1)  2  Dowl.  ft  Byl.  431.  (8)  3  B.  A;  C.  502. 

(S)  22  L.  J.M.C.  1.  (4)  3  &C.B.  189. 
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1881.       The  alleged  game  which  was  carried  on  there  is  a  ChincM  one  caUed 

""T  Pak-ah-pu.    We  know  that  this  is  not  a  game  at  Common  Law.     As 

«. '       well  as  I  can  gather  from  the  evidence  given  at  the  trials  the  mode  in 

Lk  Ohi.     ^hicii  Pak-ah-pu  was  conducted  is  this.     [His  Honor  described  the 

mode  of  conducting  the  lottery.]     According  to  one  piece  of  evidence 

the  highest  prize  which  a  holder  of  these  tickets  could   win  was 

upwards  of  £80 ;  according  to  other  witnesses  it  was  about  j£40. 

There  is  ample  evidence  to  show  that  these  four  persons  kept  this 
house^  and  kept  it  for  the  purpose  of  conducting  this  lottery.  The 
question  remains  whether  Pak-ah-pu  is  a  game  ?  If  it  is  not  a  game^ 
then  these  Defendants  could  not  lawfully  have  been  found  guilty  of 
keeping  a  common  gaming-house.  1  am  by  no  means  certain  that 
this  is  a  game-  If  a  person  disposes  of  property  by  means  of  a 
raffle,  or  a  drawing  of  numbers  out  of  a  hat,  I  by  no  means  hold  that 
a  house  kept  for  a  purpose  of  that  kind  is  a  gaming  house.  In  the 
Law  Dictionary  I  find  that  games  are  defined  to  be  ItLdi  vani — that  is 
to  say,  pastimes — and  that  is  what  is  intended  at  Common  Law  by 
the  word  '*  games.''  The  merely  drawing  a  piece  of  paper,  which 
may,  or  may  not,  entitle  the  holder  to  receive  a  certain  sum  of  money, 
is  not  a  game,  like  roulette  or  rouge  et  noir,  in  which  the  players  take 
a  part.  I  do  not  know  that  we  ought  to  be  very  astute  in  bringing 
acts  within  the  Common  Law  definition  of  offences.  There  are  certain 
Statutes  which  deal  with  this  subject,  and  no  doubt  the  facts  proved 
here  would  bring  these  Defendants  within  the  Statute  against 
lotteries.  Another  Statute  makes  it  unlawful  to  win  more  than  £10 
at  a  game.    But  this  information  is  for  an  offence  at  Common  Law. 

I  do  not  think  there  is  much  in  the  point  that  this  paper  was 
improperly  admitted  in  evidence.  I  think  there  was  sufficient 
evidence,  without  this  document,  to  support  the  case  of  the  Crown. 
But  I  think,  for  the  reasons  I  have  given,  that  the  conviction  should 
be  quashed. 

SiB  W.  Manning,  J.  I  differ  from  His  Honor  the  Chief  Justice. 
There  is  evidence  that  the  person  who  produced  the  paper  believed 
that  it  had  been  found  in  the  house.  Evidence  of  belief  is  admis- 
sible in  very  much  more  serious  charges  than  that  made  against  these 
Defendants.  A  witness  may  be  a  man  of  a  cautious  turn  of  mind, 
whose  expression  of  belief  is  more  conclusive  than  another  man's 
positive  statement.  Besides,  this  paper  is  sworn  to  be  a  Pak-ah-pu 
document,  and  it  bears  the  name  of  the  house  j  there  is  inherent 
evidence  that  it  belonged  to  the  house.  But  there  is  evidence  apart 
from  this  document  which,  in  my  opinion,  was  su£^cient  to  convict 
these  Defendants. 
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The  other  question  is  one  of  much  more  importance.  Pak-ah-pu  1881. 
is  not  a  game  at  Common  Law,  but  the  fact  that  it  is  not  known  to  I 
the  Common  Law  will  not  prevent  it  from  being  held  to  be  a  game.  v. ' 
Prom  the  evidence  of  the  way  in  which  Pak-ah-pu  is  played,  I  take  ^  ^^^^^ 
it  that  it  is  a  lottery  j  but  I  think  that  it  also  is  a  game.  It  is 
against  the  principle  of  the  Statutes,  and  against  the  whole  tenor 
and  policy  of  the  Law.  But  is  there  any  magic  in  the  word 
^  game  1"  This  lottery  is  a  source  of  amusement  to  the  Chinese, 
taking  them  away  from  their  ordinary  occupations ;  but  if  it  were 
only  a  lottery,  and  the  house  were  kept  for  the  purpose  of  holding 
lotteries  daily,  I  should  be  disposed  to  think  that  an  unlawful  game 
was  being  carried  on  there,  and  that  in  that  case  a  raffle  would  be  a 
game  within  the  meaning  of  the  14  Vict.,  No.  9.  But  the  evidence 
here  goes  beyond  this.  Something  more  was  proved  here  than  a 
simple  taking  of  tickets  for  a  lottery,  for  the  holders  of  these  tickets 
exercised  a  choice  in  selecting  the  particular  characters  or  numbers  on 
which  to  sta  e  their  chances  of  a  prize ;  it  is  like  playing  a  particular 
card.  I  do  not  see  the  difference  between  the  man  who  chooses  par- 
ticular numbers  with  the  expectation  of  winning  £40  or  £80  and  the 
man  who  puts  his  money  down  on  a  red  or  black  piece  of  cloth.  I 
think  that  we  should  loo  not  only  at  the  Common  Law  but  at  the 
Statutes,  and  I  have  come  to  the  conclusion  that  this  is  substantially  a 
game. 

WiNnBYiE,  J.  I  am  of  opinion  that  the  Crown  has  failed  [to 
prove  its  case.  In  order  to  establish  the  charge  made  in  the  infor- 
mation of  keeping  a  common  gaming-house,  it  must  be  proved  that  an 
unlawful  game  has  been  played  in  the  house.  There  is  nothing 
having  the  elements  of  a  game  proved  here.  So  far  as  I  have  been 
able  to  discover,  there  is  a  distinction  between  an  unlawful  game  and  a 
ottery,  and  it  seems  to  me  that  what  these  Defendants  carried  on  was 
rather  a  lottery  than  an  unlawful  game.  The  distinction,  however,  is 
somewhat  difficult  to  define  in  exact  language.  It  has  been  pointed 
out  in  B.  V.  Rogier  (1)  that  no  game  is  unlawful  unless  it  is  played 
m  an  unlawful  manner,  or  for  an  unlawful  amount,  but  neither  of 
these  conditions  have  been  established  in  this  case.  I  think  that  the 
information  has  not  been  made  out,  and  that  the  conviction  ought  to 
be  quashed. 

OonmcHon  qucuhsd. 

Attorney  for  Defendants— Carrti^^«. . 
Attorney  for  the  Crown— Z%a  Crown  SoUeitor, 
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1331  REGINA  v,  HILL,  STEAD  and  NEEDHAM. 


Slumber  9.  CfriTmnaZ  Law— Larceny  of  Property  of  English  Corporation— Evidence — 8  A 
9  Vict.,  c,  113—14  A  16  Vict.,  e,  99,  8.  U—CeHificate—Vompania*  Act,  18fi2 
(Eng.J,  8.  IS— Companiea'  Act  (N.S.W.),  1874,  37  Vict,,  No,  19,  ».  17— 
Juryman  a  Minor,  15  Vict.,  No.  3,  s,  5. 

Priflonen  were  convicted  of  larceny  of  sheep  belonging  to  an  English  oompany 
owning  a  station  in  N.S.W.  They  were  also  convicted  on  a  count  laying  the  pro- 
perty in  B.  and  Others,  shareholders. 

Held,  that  the  property  was  rightly  laid  in  the  Company  though  not  registered 
under  the  N.S.W.  Companies'  Act,  1874. 

Held  also,  that  the  simple  production  of  a  certificate  purporting  to  be  signed 
by  the  London  Registrar  was  sufficient  evidence  of  the  incorporation. 

Bateman  v.  Service  (1)  followed. 

B,  V.  Williams  (2)  explained. 

Bemble  the  objection  that  one  of  the  jury  is  a  minor  must  be  taken  by  challenge 
or  is  too  late. 

Case  stated  for  the  opinion  of  the  Supreme  Court  under  the  Act 
18  Vict.,  No.  8,  by  D.  C.  Judge  Forbes. 

The  prisoners — William  Hill,  Adolphus  Stead,  and  Samuel  Need- 
ham — were  indicted  at  Wagga  Wagga  Quarter  Sessions  on  August 
22nd,  1881,  in  the  first  count  for  stealing  270  sheep,  the  property  of 
the  Australian  Mprtgage,  Land,  and  Finance  Company  (Limited). 
The  second  count  was  the  same,  but  laying  the  property  in  Ronald 
and  Others. 

James  Hawkins,  the  manager  of  the  Eunonyhareenyha  Station,  said 
that  the  station  belonged  to  the  Company  and  that  Ronald  was  one 
of  the  shareholders,  and  that  the  sheep  stolen  belonged  to  the  Com- 
pany. The  Crown  Prosecutor,  Mr.  Rogers,  then  tendered  a  certificate 
under  the  English  Companies^  Act  (3),  signed  by  the  London  Regis- 
trar of  Joint  Stock  Companies,  E.  C.  Curzon,  that  the  Company  had 
been  duly  incorporated  in  London  under  the  Companies'  Act  1862 
(3).  Mr.  Bennett,  who  defended  the  prisoner  Needham,  and  Mr. 
Buchanan,  who  defended  Stead,  objected  to  its  admission,  but  the 
Judge  over-ruled  the  objection. 

(1)  6  Ap.  Cas.  386.  any  Company,  given  by  the  Registrar, 

(2)  1  N.S.W.  L.  B.  170.  shall  be  conclasive  evidence  that  all  the 

(3)  26  &  26  Vict.,  c  89,  s.  18,  enacts  requisitions  of  this  Act  in  respect  of 
that  upon  registration  the  subscribers  registration  have  been  complied  with.'* 
shall  become  a  body  corporate,  and  that  The  section  is  the  same  as  37  Viot.,  No.  • 
"  A  certifioate  of  the  inoorpoiation  of  19.  s.  17-    1  Oliv.  Stat.  266. 
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The  jury  gave  a  general  verdict  of  guilty  against  each  of  the       1881. 
prisoners.     His  Honor  entered  a  verdict  on  each  count,  and  sentenced       ~ 
each  prisoner  on  each  count  to  five  years  on  the  roads,  making  the         v. 
sentences  concurrent.    "The  following  were,  among  others,  the  points      ^"'^ 
reserved  for  the  consideration  of  the  Court: — (1)  That  no  company 
can  legally  carry  on  business  or  hold  property  in  New  South  Wales, 
as  a  Company  with  limited  liability,  unless  duly  registered  in  N.S.W. 
in  terms  of  the  Companies'  Act  of  1874.     (2)  That  the  certificate  was 
wrongly  admitted  in  evidence  as  proof  ef  the  incorporation  of  the 
Company.     (3)    That   a   mis-trial    has   taken   place,   and   that   the 
prisoners  had  not  been  tried  by  a  jury  of  twelve  persons,  inasmuch  as 
one  juror,  F.  J.  MulhoUand,  was  a  minor,  and  thereby  incapable  of 
acting  as  a  juror. 

The  Prisoner  was  unrepresented. 

Rogers,  for  the  Crown.  The  certificate  would  in  an  English 
Court  be  conclusive  evidence  of  the  due  incorporation  of  the 
Company  by  the  Companies'  Act  1862,  s.  18  (3),  and  8  &  9 
Vict.,  c.  113,  s.  1  (4).  It  is,  therefore,  by  s.  11  of  Lord 
Broagham's  Act  (5)  evidence  to  the  same  effect  in  any  Colonial 
Court.  Bateman  v.  Service  (1)  shows  that  a  corporation  incorporated 
m  Victoria  could  carry  on  business  in  Western  Australia  without 
being  registered  in  the  latter  colony,  and,  in  fact,  could  not  be  so 
registered.      [Sir  J.  Martin,  C.J.     jB.  v.  Williams   (2)  does  not 

(4)  8  <fe  9  Vict.,  c.  113,  8. 1,  enacts—  (5)  14    &    15  Vict.,    c.    99,    s.    11. 

"That  whenever  hy  any  Act  now  in  '* Every  document  which  hyvaylAw now 

force,  or  hereafter  to  he  in  force,  any  in  force,  or  hereafter  to  be  in  force,  is 

certificate  .  .  of  any  corporation  .  .  or  or  shaU  be    admisnble  in  evidence  of 

any  certilied  copy  .  .  of  any  entry  in  any  particular,  in  any  court  of  jastice 

any  register  .  .  shaU  be  receivable  in  in  England,  or  Wales,  or  Ireland,  wUh^ 

evidence  of  any  particular  in  any  court  out  proqf  of   the  seal,  or  stamp,  or 

of  justice  .  .  the   same  shall  respec-  aigncUure  authenticating  the  same,  or 

tiyely  be  admitted  in  evidence,  provided  of  the  judicial  or  official  character  of 

they   respectively    purport   to    be  .  .  the  person  appearing  to  have  signed  the 

ngned  as  directed  by  the  respective  same,  shaU  be  admitted  in  evidence  to 

Acts  .  .  without  any  proof  .  .  of  the  the  same  eostent,  and  for  the  same  pur- 

lignature  or  of  the  official  cnaracter  of  poseS  in  any  court  of  justice  of  any  of 

the  person  appearing  to  have  signed  the  t?ie  British  colonies,  or  before  any  person 

same,  and  without  any  further  proof  having  in  any  of  such  colonies  by  law, 

thereof  in  every    oase   in    which  the  or  by  consent  of  parties,  authority  to 

original    record   could  have   been   re-  hear,  receive,   and  examine  evidence, 

ceived  in  evidence."     1  Chitty  Stat.,  without  proof  of  the  seal,  or  stamp,  or 

3rd  Bd.,  p.  1382.    A  similar  section  has  signature  authenticating  the  same,  or 

been  enacted  in  K.S.W.  in  13  Vict.,  No.  of  the  judicial  or  official  character  of 

13,  s.  2.    1  OL  Stat.  945.  the  person  appearing  to  have  signed  the 

same."  I  Ghitty  SUt.,  8rd  Ed.,  p.  1887. 
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1881.       seem  exactly  in  point.]     As  to  the  juryman  alleged  to  have  been  a 
"■^~        minor,  there  is  no  evidence  to  this  effect,  nor  was  there  any  challenge 
V.         on  that  ground,  so  that  it  is  too  late  by  15  Vict.,  No.  3,  s.  5  (6). 

Sir  J.  Martin,  C.J.  There  were  several  counts  in  this  informa- 
tion. One  set  of  counts  laid  the  stolen  property  in  the  Company ; 
the  other  set  in  Ronald  and  others.  The  Company  was  incorporated 
in  England.  Proof  of  its  incorporation  was  given  by  a  certificate  of 
registration,  signed  by  the  English  Registrar,  in  accordance  with  the 
Imperial  enactment.  One  point  reserved  is  that  the  simple  produc- 
tion of  that  certificate,  without  proof  of  the  signature  or  official  cha- 
racter of  the  Registrar  was  insufficient.  The  statutes  25  &  26  Vict.^ 
c.  89,  s.  18  (3),  8  &  9  Vict.,  c.  113,  s.  1  (4)  and  14  &  15  Vict.,  c. 
99,  s.  11  (5)  are  conclusive  on  this  point.  It  is  plain,  in  a  case  like 
this,  that  the  mere  production  of  the  certificate  was  sufficient 
evidence  of  the  incorporation  of  the  Company. 

Then  it  is  said  that,  though  this  Company  is  incorporated  in  Eng- 
land, it  has  not  the  same  status  here ;  that  it  is  not  in  a  position  to 
bring  a  charge  of  this  kind.  It  was  suggested  that  it  ought  to  be  shown 
that  it  was  a  corporation  here.  On  this  point  we  were  referred  to  a 
recent  case  of  Bateman  v.  Service  (1).  There  the  Privy  Council  held 
that  a  Company  incorporated  in  one  British  colony  is  for  all  purposes 
like  this  regarded  as  a  Corporation  in  other  British  Colonies.  The 
question  there  was,  whether  a  resident  in  Western  Australia  who  was 
also  a  member  of  a  Limited  Liability  Company  registered  in  Vic- 
toria only,  could  be  sued  for  debts  contracted  by  the  agent  of  the 
Company  in  Western  Australia.  It  was  held  by  the  Privy  Council 
that  he  could  not  be  so  sued,  because  by  the  comity  of  nations  his 
status  as  a  member  of  a  foreign  corporation  would  be  recognised,  and 
he  would  not  be  treated  as  a  mere  partner.  That  principle  prevails 
here.  If  the  Company  in  this  case  was  duly  incorporated  in  England 
it  acquired  a  legd  status  which  will  be  recognised  in  this  colony. 
If  it  can  hold  property  in  England  it  can  hold  property  here. 

The  last  point  is  a  suggestion  that  one  of  the  jurors  was  a  minor. 
No  challenge  or  objection  on  this  ground  was  made  at  the  trial,  and 
if  there  is  anything  in  the  point  it  is  too  late  to  take  it  now. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  One  point 
is : — Can  the  Company  be  described  as  the  legal  owner  of  property 
in  New  South  Wales  ?  I  think  on  the  authority  of  the  case  in  the 
Privy  Council  that  it  can.     In  the  case  of  B.  v.  WiUiams  (2)  we 

(6)  1 01.  sut.  1224 
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were  indined  to  the  contrary  yiew,  chiefly  on  the  ground  that  the       1881. 
Yictorian  Companies'  Act  required  only  five  persons  to  form  a  com-       T 
pany,  whereas  our  legislature  considered  seven  a  necessary  minimum.         «. ' 
In  B.  V.  Witliams  (2),  too,  the  charge  was  one  of  embezzlement,       ^°^ 
The  prisoner  had  been  engaged  as  a  servant  two  years  before  the 
offence  by  an  officer  of  the  Corporation,  and  we  saw  that  the  members 
might  have  been  changed  in  the  interval.   Here  there  was  an  alternative 
Bet  of  counts  laying  the  property  in  the  name  of  certain  shareholders 
who  were  such  at  the  time  of  the  theft. 

WiNDBTER,  J.    I  agree  with  their  Honors  that  the  conviction  was 
right. 

ConvicUan  svsiwined. 


BEQINA  V.  DOTLB. 


1881. 


Crmbud  Law^" Obtaining''  money  h^  JaUe  preteneu—1  ^  8  Qto,  IV,,  c.  29, 

8.  il^— Payment  to  third pairty.  8qpieniber2i. 

ConTiction  for  obtaining  money  by  false  pretences. 

The  Defendant*  by  means  of  a  false  representation  made  to  a  station-master, 
obtained  from  the  ticket  derk  a  railway  ticket  wbicb,  it  was  understood,  the 
station-master  shoold  pay  for,  and  which  he  subsequently  did  pay  for  oat  of  his 
own  moneys. 

Hdd,  that  the  conviction  was  good.  The  payment  to  the  ticket  clerk  was 
•qnivalent  to  payment  to  the  Defendant. 

Special  case  for  the  consideration  of  the  Court  under  the  Act 
18  Vict.,  No.  8. 

Backhouse  in  support  of  the  conviction.  He  referred  to  B.  r. 
OwrreH  (1). 

No  counsel  appeared  for  the  Defendant. 

The  Defendant  was  tried  before  Mr.  District  Judge  Dowling,  at  a 
Court  of  Quarter  Sessions  held  at  Singleton,  on  a  charge  of  obtaining 
the  sum  of  ten  shillings  and  sixpence  by  means  of  false  pretences. 
The  facts  proved  at  the  trial  were  as  follows : — 

About  the  time  of  the  departure  of  the  train  from  Singleton  to 
Newcastle  the  Defendant  falsely  pretended  to  the  station-master  that 

(1)  1  Dean.  CO.  232. 
N.8.W.E.,  Vol.  IL,  Law.  B 
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1881.       he  was  the  chief  officer  of  the  screw  Bteamer  Olenelg^  then  in  the 
• harbour  of  Newcastle,  and  asked  him  to  pay  his  passage  to  New- 

^■^-  castle.  The  station-master  replied  that,  if  he  paid  for  the  ticket  it 
DoTLx.  would  be  strictly  between  himself  and  the  Defendant,  as  he  was  not 
allowed  to  give  credit.  The  price  of  the  ticket  was  ten  shillings  and 
sixpence.  This  the  station-master  did  not  hand  direct  to  the 
Defendant,  but  in  the  presence  of  the  Defendant  told  the  ticket  clerk 
to  give  the  Defendant  a  ticket,  and  that  he  (the  station-master)  would 
pay  the  clerk  for  the  same.  The  ticket  was  handed  to  the  Defendant ; 
he  made  use  of  it,  and  shortly  after,  during  the  same  evening,  the 
station-master  handed  ten  shillings  and  sixpence  to  the  ticket  clerk 
out  of  his  own  moneys.  No  money  otherwise  passed  to  the  posses- 
sion of  the  Defendant.  On  this  evidence  the  Defendant  was  found 
guilty  of  obtaining  the  ten  shillings  and  sixpence,  though  he  did  notj 
in  fact,  receive  the  money  into  his  hands. 

The  Court  (Sib  J.  Martin,  C.J.,  Sib  W.  Manning,  J.,  and 
WiNDiYEB,  J.)  were  of  opinion  that  the  conviction  was  right.  The 
payment  of  this  money  to  the  clerk  was  equivalent  to  a  payment  to 
the  Defendant  himself.  He  got  the  benefit  of  it.  He  ''obtained  *' 
it  in  the  sense  in  which  that  word  is  used  in  the  Statute  (1). 

Convietum  ttuiained. 


1881.  Ex  PARTS  A.  JACKSON. 


September  18.  Ex  pabti  H.  JACKSON. 

Ae$md^---Impn8fmmefU  without  option  o/Jine^9  Oeo.  IV.,  c.  81,  a.  27—19   F3e.» 

No,  24,  a.  22. 

A  polioe  magittnte  (or  two  jnsUoes)  has  power  to  impri«on  witliont  optioai  of 
fine  for  common  asaaolt. 

Prohibition.  The  applicants  were  convicted  of  assault  upon  one 
Croft,  and  were-  sentenced  by  Mr.  Bayliss,  P.M.,  at  Wagga,  to  one 
month's  and  fourteen  days'  imprisonment  respectively,  without  the 
option  of  a  fine.  A  rule  nisi  for  a  prohibition  had  been  granted  by 
Mr.  Justice  Hargrave  on  the  ground  that  the  Police  Maa;istrate  had 
no  jurisdiction  to  pass  such  sentence  for  assault. 

(1)  7  ft  8Q«o.  IV.,  0.  29, 1.  63;  1  OL  Stitt.  447. 
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Pileher  now  moved  to  make  rule  absolute.  9  Gteo.  IV.,  c.  81  (1)  1881. 
is  not  in  force  in  the  colony.  [Sir  J.  Martin,  C.J.  It  is  too  late  to 
say  that  now.  It  has  been  acted  on  for  more  than  fifty  years,  and  j^okbon. 
referred  to  in  many  colonial  Statutes.]  It  does  not  give  a  power  to 
imprison  unless  the  fine  is  not  paid.  The  imprisonment  is  to  enforce 
the  payment,  not  to  punish  for  the  offence.  Even  if  he  goes  to  prison 
he  may  come  out  the  moment  he  pays  the  fine.  [Sir  W.  Manning,  J. 
What  effect  do  you  give  to  19  Vict.,  No.  24,  s.  22  (2)  ?]  It  does  not 
apply  to  9  Geo.  IV.,  c.  cl,  s.  27  (1),  for  that  gives  no  term  of  im- 
prisonment for  the  offence,  only  for  non-payment  of  the  fine. 

Salomons,  Q.C.,  for  the  Police  Magistrate,  and  C.  J?.  Stephen,  for 
the  Prosecutor,  were  not  called  upon. 

Sir  J.  Martin,  C.J.  The  argument  which  has  been  addressed  to 
HI  is  an  ingenious  one,  and  at  first  I  thought  it  was  a  good  one ;  but, 
having  considered  the  two  sections  to  which  we  have  been  referred,  I 
now  think  there  is  nothing  in  it.  It  is  true  that  the  27th  section  of 
9  Geo.  IV.,  c.  31,  only  gives  power  to  imprison  in  case  of  the 
non-payment  of  the  fine ;  there  is  no  imprisonment  for  the  offence 
itself;  directly  the  fine  is  paid  the  offender  can  come  out.  But  there 
is  a  term  of  imprisonment  mentioned  in  the  Act,  though  it  is  only  for 
non-payment  of  the  fine.  Then  comes  19  Vict.,  No.  24,  s.  22.  [His 
Honor  read  the  section  (2).]  This  section  certainly  applies  to  cases 
where  imprisonment  would  take  place  on  non-payment  of  the  fine. 
The  Legislature,  knowing  that  the  justices  had  no  authority  to 
imprison  in  the  first  instance  for  assault,  thought  fit  to  give  them 
power  to  do  what  formerly  they  were  enabled  to  do  only  in  case  of 
non-payment  of  a  fine ;  at  the  same  time  limiting  such  power  in  this 
case  also  to  two  months.  The  order  was  consequently  right,  and 
the  role  most  be  discharged. 

(1)  9  Geo.  IV.,  c.  31,  ■.  27,  enacts—  (2)  19  Viot.,   No.  24,  ■.  22.    In  all 

"Whenever  any  person  shall  unlaw-  cases  of  summary  conviction  for  assault 

^lUy  sssault  or  beat  any  other  person  it  it  shall  be  in  the  discretion  of  the  justioes, 

■hsU  be  lawful  for  two  justices  "  (or  a  before  whom  any  such  conviction  shall 

police  magistrate)  '*  to  hear  and  deter-  take  place,  either  to  inflict  the  several 

mine  such  offence,  and  the  offender  .  .  .  fines  in  the  several  Acts  specifying;  the 

ihall  pay  such  fine  as  shall  appear  to  offence  mentioned,  or  to  imprison  the 

them  to  be  meet    •    .    .    and  H  such  person  so  convicted  for  any  term  not 

fine  shall  not  be  paid    ...    it  shall  exceeding  the  maximum  terms  respeo- 

be  lawful   for   them   to   conmiit   the  tively  mentioned  in  the  said  Acts.    2 

offflnder  to  gad    ...    for  any  term  01.  Stat.  1763. 
Bot   eyceeding    two    months    •    •    • 
Qnless  such  fine  be  sooaer  paid    .    .    ." 
lOL  Stilt.  482. 
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1881.  Sib  W.  Manning,  J.,  and  Windbtbb,  J.,  concurred. 

Rule  discha/rged  toUh  costs. 


BX  PABTB 

Jaokbon. 


Attorney  for  Applicant — Jf.  A.  H,  Fitzka/rdmge,  agent  for  H,  B. 
Fitzkao'dinge,  of  Wagga. 

Attorney  for  Police  Magistrate — The  Orown  Solicitor. 
Attorneys  for  Prosecutor — Oape  and  Westgarth. 


1881. 


Ex  PABTB  DUGUID. 


Auguti  30.  Tramu>ay$ — Powers  qf  Commieahner — Differ  from  those  of  RaUway — Ra&waiif% 
Act,  22  Vtc.,  No,  19,  ««.  128,  \2Q—Tramway9  Extension  Act,  43  Viet.,  No.  25, 
M.  5,  6,  U. 

An  omnibus  driver  waa  fined  by  the  magistrates  on  an  infonnation  for  "  onlaw- 
fully  and  wilfully  obstructing  a  certain  tramway  under  the  act  in  such  case,  &c.** 

Held,  that  s.  128  of  the  Railways  Act  did  not  apply  to  tramways. 

SwnJble,  The  rights  of  the  public  to  the  highway  are  unaffected  by  the  Tramway 
Extension  Act. 

Alex.  Duguid  was  convicted  by  the  Sydney  Magistrates^  and  fined 
£b,  upon  an  information  laid  by  the  Commissioner  for  Railways  that 
''  Duguid  unlawfully  and  wilfully  obstructed  the  free  passage  of  a 
certain  tramway  in  the  city  of  Sydney,  constructed  and  then  used  under 
the  provisions  of  the  Tramway  Extension  Act  of  1880,  by  driving  an 
omnibus  across  the  said  Tramway,  immediately  in  front  of  an  engine, 
then  proceeding  upon  and  along  the  said  Tramway,  and  causing  the 
said  omnibus  to  come  into  collision  with  the  said  engine,  contrary  to 
the  Act  in  such  case,''  &c. 

A  rule  nisi  for  a  prohibition  had  been  granted  on  the  grounds, 
amongst  others — (a)  That  section  5  of  the  Tramways  Act  (1)  does  not 

(I)  43  Vict.,  No.  26,  s.  6.    The  Com-  exercise,  all  such  powers  and  anthori- 

missioner  for  Railways  shall  be  charged  ties  created  by  22  Vict.,  No.  19,  aa  are 

with  the  construction,  completion  and  necessary  for  fully  carrying  into  effect 

maintenance  of  all  tramways    .    .    and  the  purposes  of  this  Act    .     .    .  And, 

shall  have  power  to  enforce  tolls  or  except  as    herein   expressly   eoacted, 

charges    .    .  and  shall  have,  and  may  all  other  the  provisions  of  the  said  Act. 
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apply  to  offences  and  penalties  under  the  Railways  Act;  {b)  that       1881. 
sections  128, 129  of  the  Railways  Act  (2)  do  not  apply  to  Tramways.    "~ 

Want  {Barley y  Q.O.,  with  him)  to  make  the  rule  absolute.  The  Duoitid. 
Railways  Act  is  only  incorporated  with  the  Tramways  Act,  for  the 
purposes  of  the  construction  and  repair  of  the  Tramway,  and  for  the 
regulation  of  its  own  traffic.  The  latter  Act  (1),  section  6,  gives  the 
Commissioner  many  powers,  but  does  not  take  away  any  of  the  rights 
of  the  public^  The  omnibus  driver  is  compelled  by  Act  of  Parlia- 
ment to  take  a  particular  route  and  to  cross  the  tramway.  Section 
128  of  the  Railways  Act  (2)  obviously  cannot  apply  to  an  iron  track 
along  the  common  highway,  but  is  confined  to  a  carefully  fenced-in 
railway.  Moreover,  that  section  does  not  contain  the  word  wilfully, 
which  seems  to  have  been  taken  from  section  129.  (He  was  stopped 
by  the  Court.) 

Piteaim,  contra.  Section  5  (1)  gives  the  Commissioner  all  the 
powers  given  him  under  the  Railways  Act  (2)  to  work  and  maintain 
the  tramway,  and  so  these  are  not  confined  to  the  construction 
of  the  track. 

Sir  J.  Martin,  C.J.  This  case  is  too  plain  for  argument.  The 
evidence  shows  that  the  Applicant  was  driving  an  omnibus  along  a 
street  when  a  tramcar  ran  into  him.  It  was  contended  that  this  v  as 
the  Applicant's  fault.  An  information  was  filed  against  him,  charging 
him  with  "  unlawfully  and  wilfully  obstructing  <'  a  certain  tramway .'' 

applioftble  to  the  oonstraotion,  comple-  ascertaining  any  liability  in  oonnection 

tion,  management,  maintenance,  con-  therewith,  be  deemed  to  be  incorporated 

duett  sod  working  of,  and  to  the  im-  with  this  Act.    .    . 
pofting  of  tolU  or  charges  for  the  con-         (2)  22  Vict.,  No.  19,  s.  12&    If  any 

▼ejance  of  passengers,  goods  or  chattels,  person  shall  throw  any  gravel  ...  or 

sad  generaUy  to  the  regulation  of  the  shaU  drive  .  .    .  upon  any  such  Rail- 

Ws  of  railway  to  be  constmcted  there-  way,   or  the  approaches  thereto,  any 

under,  shall,  so  far  as  applicable,  aa  horse  ...  or  shall  do  any  other  act, 

sforosaid,  apply  to  the  constmction  .    .  matter  or  thing,  to  obstract  the  free 

snd  regulation  of  the  tramways    .    .  passage  of  any  sach  Railway  or  any 

8, 6.  The  Commissioner  for  the  pur-  part  thereof,  every  person  so  o£fending 

poses  of  this  Act  shall  have  all  neces-  .  .  .  shall   forfeit  .  .  .  not  exceeding 

■sry  rights  of  ingress  and  egress  in,  to,  £50.  .   .     S.  129.  If  any  person  shall 

snd  over  any  street,  road,  highway  or  wilfully  and  malicionsly  put  .   .  upon 

.  .    ^.14.  This  Act  may  be  cited  ...  or  across  any  Railway  any  wood,  stone 

sod,  in  order  to  give  fall  effect  to  the  .    .  or  shall  wilfolly  and  malicioasly  do 

meaning  and  intent  thereof,  the  provi-  or  cause  to  be  done,  any  other  matter  or 

nons  contained  in  22  Vict.,   No.   19,  thing  with  intent  .  .  to  obstruct  .  . 

shaU,  for  the  purpose  of  resuming  or  any  engine  .   .  using  such  railway  .    . 

tddng  lands  .  .    .  and  for  the  purpose  every  such  offender  shall  be  guilty  of 

of  taking  any  proceedings,  or  exercising  felony.  ...    2  01.  Stat.  1928. 
lay  power  or  authority  whatsoever,  or 
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1881.       This  is  not  an  offence  under  the  Tramways  Act,  for  there  is  no  clause 
'"  in  that  Act  making  it  one.     Nor  is  it  an  offence  under  s.  128  of  the 

Duoun).  Railways  Acts^  for  that  section  does  not  contain  the  word  "  unlaw- 
fully and  wilfully.''  The  information  compounds  words  that  are,  with 
words  that  are  not,  in  the  Act.  The  magistrates  fined  the  Applicant  fi?e 
pounds,  and  he  now  seeks  a  writ  of  prohibition.  We  have  no  doubt 
that  it  must  be  granted.  There  is  nothing  in  the  Tramways  Act  that 
places  Tramways  in  the  same  position  as  Railways  in.  this  respect. 
If  it  were  so,  the  Common  Law  right  of  the  inhabitants  of  Sydney  to 
use  the  streets  along  which  the  tramway  run  would  be  abolished. 
Section  128  of  the  Railways  Act  (2)  gives  the  exclusive  right  of  using 
the  track  to  the  railway  authorities.  [His  Honor  here  read  the  sec- 
tion.] If  this  right  is  imported  into  the  Tramways  Act  every  person 
driving  across  the  Tramway  track  is  liable  to  a  fine  of  iE60.  Ihat 
cannot  be.  There  is  no  clause  in  the  Tramways  Act  giving  the  Com- 
missiouer  such  powers  as  have  been  here  contended  for.  Section  128  (2) 
gives  power  to  punish  summarily  persons  going  on  to  the  railway  line. 
That  cannot  apply  to  a  Tramway  laid  down  in  a  public  street.  If  such 
a  proposition  had  been  suggested  to  Parliament,  it  would  certainly 
have  been  rejected. 

Sir  W.  Manning,  J.  Section  128  (2)  is  obviously  confined  to  a 
railway  proper,  for  it  forbids  any  one  invading  '*  the  line  and  its 
approaches,''  which  is  reasonable  and  proper  in  the  case  of  a  true 
railway,  but  out  of  the  question  in  that  of  a  main  line  along  a 
general  public  highway  or  street.  Section  5  of  the  Tramways  Act 
(1)  says  the  Commissioner  is  to  have  all  the  powers  of  the  Railways 
Act  "  as  are  necessary  for  carrying  into  effect  the  purposes"  of  the 
Tramways  Act,  but  it  does  not  impose  upon  other  persons  the  same 
liabilities  as  they  are  under  in  respect  of  railways.  For  wilful 
obstruction  of  the  tram-cars,  there  may  be  a  Common  Law  remedy, 
but  this  is  an  attempt  to  summarily  convict  under  a  statute  which 
does  not  apply. 

W1NDISTIS&,  J.     I  concur. 

Bule  absolute^  with  costs  against 
ths  Commissioner  for  Railways. 

Attorney  for  Applicant — H.  Clayton. 
Attorney  for  Commissioner — Crown  Solicitor. 
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Ex  PABTB  GIBSON.  1881. 


MamdmiMi  to  Cohma/  Trtanerei'  for  iMtie  of  Ueenae-^Lieenting  Act  qf  1862,  2ft  SerHemberQ  7. 
Via.  No.  14,  «.  IB-^urisdiaiof^^IHicretioH  (^  Court.  cpn^movr  , 

MandamuB  will  lie  to  the  Oolonial  Treasnier  for  refusing  to  iisne  a  pablioan*! 
lioenae  in  aooordance  with  a'certificate  dnly  obtained  from  a  bench  of  magiitrates. 

But  the  Goart  in  its  disoretion  refosed  a  mandaimiu  where  the  prenuses  for  which 
the  license  was  reqoir^  adjoined,  the  refreshment-room  of  a  station,  and  was 
situate  within  the  station  yard. 

Semble,  the  Treasurer  may  refuse  to  issue  a  license  when  the|certificate  has  been 
irregularly  or  fraudulently  obtained. 

Mandamus  to  the  Colonial  Treasurer  commanding  him  to  issue  a 
publican's  general  Ucense  to  the  applicant,  William  Wise  Gibson,  for 
the  premises  known  as  Castner's  Railway  Refreshment  Rooms,  at 
liGttagong. 

The  premises  formed  part  of  the  Mittagong  Railway  Station,  and 
were  used  as  refreshment  rooms  by  travellers  on  the  Oreat  Southern 
Railway.  They  were  owned  by  Castner,  who  leased  them  to  the 
Applicant.  On  14th  June,  1881,  the  Applicant  obtained  from  a  bench 
of  magistrates  at  Moss  Vale  a  certificate  under  section  14  of  the 
Licensing  Act  (1)  authorizing  the  Colonial  Treasurer  to  issue  a 
publican's  general  license  to  him  for  the  refreshment  rooms.  The 
Colonial  Treasurer  refused  to  issue  the  license  in  accordance  with  the 
certificate. 

On  6th  August,  Flicker  obtained  a  rule  nisi  calling  upon  the 
Colonial  Treasurer  to  show  cause  why  a  writ  of  mandamns  should  not 
issue  to  him,  commanding  him  to  issue  the  license  to  the  Applicant. 

Darley,  Q.C.  {Pilcher  with  him)  moves  to  make  the  rule  absolute. 
The  Court  ought  to  issue  a  mandamus  to  the  Colonial  Treasurer  to 
compel  him  to  grant  the  license  authorised  by  the  certificate.  The 
terms  of  the  Statute  (2)  are  mandatory,  Maxwell  on  Statutes  (3).  In 
The  Queen  v.  The  Tithe  Com/missioners  far  England  and  Wales  (4) 
the  words  in  the  Statute  were  **  shall  be  empowered,''  and  these  words 

(1)  26  Vict,  No.  14,  s.  14.2  OL  Stat,  according  to  the  tenor  of  each  such 
1325.  certificate,  upon  payment  of  the  sum  of 

(2)  26  Vict.,  No.  14,  s.  18,  enacts  that  £30  for  every  publican's  license,  and  of 
"the  Colonial  Treasurer  or  other  £6  for  every  packet  license.'*  2  01.  Stat, 
^pointed  officer  may  and  shall  forth-  132d. 

with,  after  receipt  of  every  such  oerti-         (8)  p.  218b 
llflaH  URM  and  register  in  his  office  a         (4)  14  Q.  B.  469. 
in  the  form  hereby  prssoribed 
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1881.        were  held  to  be  mandatory.     Oolendge,  J.,  says  (5),  "  The  words 
"IT  undoubtedly  are  only  empowering ;  but  it  has  been  so  often  decided 

Gibson,  as  to  have  been  an  axiom  that,  in  public  Statutes,  words  only  direc- 
tory, permissory,  or  enabling,  may  have  a  compulsory  force  where  the 
'  thing  to  be  done  is  for  the  public  benefit  or  in  advancement  of  public 
justice."  In  Macdougall  v.  Paterson  (6)  the  word  "  may  "  was  held 
to  confer  an  authority  which  the  holders  were  bound  to  exercise  in  a 
proper  case.  A  mandamv^  will  go  to  compel  the  Colonial  Treasurer 
to  do  what  by  the  Statute  he  is  directed  to  do.  As  regards  the  duties 
imposed  on  him  by  the  Statute,  he  is  in  no  different  position  from  any 
other  o£Scer  appointed  for  performing  special  duties.  A  mandamus 
will  lie  to  the  Lords  of  the  Treasury,  The  King  v.  The  Lords  Oommis' 
sioners  of  the  Treasury  (7),  Ex  parte  Mackenzie  (8).  In  the  later 
case  of  The  King  v.  The  Lords  Commissioners  of  the  Treasury  (9), 
Blaclchum,  J.,  says — "  I  think  if  we  had  power  to  issue  a  m^vda/mus 
to  compel  the  payment  of  this  money,  it  would  be  right  to  order  the 
Lords  Commissioners  of  the  Treasury  to  pay  it;"  and,  again,  ''The 
question  remains  whether  there  is  any  statutable  obligation  east  upon 
the  Lords  of  the  Treasury  to  do  what  we  are  asked  to  compel  them  to 
do  by  mandamAJLSy  namely,  to  issue  a  minute  to  pay  that  money; 
because  it  seems  to  me  clear  that  we  ought  to  grant  a  m^mdamus  if 
there  is  such  a  statutory  obligation."  The  Crown  is  not  touched  by 
this  application,  for  it  is  no  part  of  the  Treasurer's  duty  to  advise  the 
Crown  in  the  matter. 

Salomons,  Q.G.,  for  the  Colonial  Treasurer,  showed  cause.  The 
Commissioner  of  Railways  had  no  power  to  assent  to  the  use  of  land 
vested  in  him  for  the  purposes  of  a  licensed  house.  Th.ere  is  no  such 
power  given  him  by  the  Railways  Act  (10),  and  the  use  of  land  in  that 
way  is  inconsistent  with  the  Act  and  with  the  purposes  for  which  the 
land  is  held.  The  Licensing  Act  never  contemplated  that  licenses 
would  be  granted  for  railway  stations.  The  Statute  does  not  make  it 
obligatory  on  the  Treasurer  to  grant  a  license ;  he  has  discretion,  and 
is  not  a  mere  instrument.  Although  the  word  "  shall "  is  in  the  18th 
section  of  the  Licensing  Act  (2),  yet  the  19th  section  contains  only 
the  word  ''may,"  and  the  20th  section  says  that  the  Colonial 
Treasurer  "  may  authorise  the  issue  of  a  packet  license."  The  Legis- 
lature cannot  have  intended  to  make  a  difference  in  this  respect 
between  ordinary  licenses  and  packet  licenses.    Mandamus  will  not 

(6)  p.  474.  (8)  6  8.  C.  R.  306. 

(6)  11  C.  B.  765 ;  21  L.  J.  C.  P.  27.  (9)  L.  R.  7  Q.  B.  387. 

(7)  4  A.  &  B.  286.  (10)  22  Viofc.,  No.  19.  2  01.  Stsl.  1888. 
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go  to  the  Colonial  Treasurer.  Tapping  on  Mandamus  (11).     It  is  not       1881. 

a  writ  of  rights  but  may  be  granted  or  withheld  at  the  discretion  of  "~ 

the  Coart^  Expa/rte  Ma^enzie  (8)^  Jn  re  Baron  de  Bode  {12),  where     Gibson. 

The  King  v.  The  Lords  Commissioners  of  the  Treasury  (7)  is  dealt 

with.  R.  V.  Powell  (18)  and  B.  r.  Ths  Commissioners  of  Customs  (14) 

are  cases  which  establish  the  principle  that  a  mandamus  will  not 

go  to  an  officer  of  the  Crown. 

Barley y  Q.C.,  in  reply.  Section  21  of  the  Publicans'  Act  (JSi) 
contains  the  words^ ''  may  and  shall.''  The  Court  is  not  asked  to 
issue  a  mandamtus  to  the  Colonial  Treasurer  as  an  officer  of  the 
Crown,  but  as  one  acting  under  the  powers  conferred  by  an  Act  of 
Parliament.  The  case  of  R.  v.  Powell  (13)  is  explained  in  Ta^pping 
on  Mandamus  for  such  act  does  not  divest  the  Crown  of  the  legal 
right,  Julius  y.  The  Lord  Bishop  of  Oxford  (14). 

Sib  J.  Mabtin,  C.J.  In  this  case  Mr.  Oibson  obtained  a  certifi-  Ajifemfter  7. 
cate  under  the  Licensing  Act  from  the  justices  in  Petty  Sessions  for  a 
general  license  for  a  building  within  the  railway  property  at  Mitta- 
gong  and  situate  on  land  vested  in  the  Commissioner  for  Rail- 
ways. He  presented  it  at  the  Treasury  in  the  usual  way,  but  the 
Treasurer  refused  to  issue  a  license.  Mr.  Oibson  now  applies  for  a 
writ  of  m^rkdamus  to  compel  the  Treasurer  to  issue  a  license.  If 
this  were  an  ordinary  case  of  an  owner  or  lessee  who  had  duly 
obtained  and  tendered  his  certificate,  it  would  no  doubt  be  the  duty  of 
the  Treasurer  to  issue  the  license.  The  Licensing  Act  in  a  case  of 
that  sort  leaves  no  discretion  to  the  Treasurer ;  he  is  appointed  to 
receive  the  fee  for  the  purposes  of  the  revenue,  and  that  is  all  he  has 
to  do.  The  discretion  as  to  place  or  person  is  vested  not  in  him  but 
in  the  local  magistrates ;  when  they  have  discharged  their  duty  he 
must  do  his.  Any  person,  having  obtained  his  certificate,  has  a  right 
to  a  license,  and  if  the  Treasurer  refuses  to  issue  it  we  should  grant 
^mamdamu8. 

Here,  in  an  ordinary  case,  however,  the  question  is  complicated  by 
the  fact  that  the  land  on  which  the  building  stands  is  railway  property. 
It  is,  in  fact,  within  the  station  yard,  and  adjacent  to  the  refreshment- 
room.  Since  the  argument,  I  have  looked  into  the  various  clauses  of 
the  Licensing  Act.  There  are  a  number  of  provisions  setting  forth 
liabilities  to  which  an  inn-keeper  is  subject  the  enforcement  of  which 
might  prove  excessively  inconvenient  to  the  railway  authorities.    The 

(11)  p.  112.  (14)  6  A.  4  E.  880. 

(12)  6  DowL  776.  (16)  26  Viot,  No.  14,  ■.  21. 
(18)  1  Q.  B.  S62.                                        (16)  6  App.  Cm.  214. 
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1881.       landlord  must  have  a  board  with  his  license  printed  in  letters  of  a 


Ex  TAxrm  ^^'^^  ^^  posted  np  in  a^conspicuous  place ;  he  must  keep  a  lamp 
GiBsoK.  over  his  door ;  his  house  must  contain  a  certain  number  of  bedrooms ; 
it  maybe  visited  by  the  police  at  any  hour,  and  he  is  always  subject  to 
the  Common  Law  liability  to  afford  accommodation  to  any  traveller 
who  is  ready  to  pay  for  it.  All  this  might  clash  seriously  with  the 
duties  and  powers  of  the  railway  authorities,  and  create  obstacles  to 
the  railway  traffic.  There  are  strong  reasons  for  investing  the  railway 
officials  with  very  summary  powers  of  keeping  or  putting  persons  off 
the  railway  premises  when  necessary.  It  does  seem  proper  that  the 
public  should  not  be  allowed  to  come  into  the  railway  station  under 
another  right,  and  subject  to  another  jurisdiction.  It  would  be  incon- 
sistent with  the  necessary  powers  of  the  railway  officials  to  convert  part 
of  a  railway  station  into  a  public  inn.  In  this  particular  case,  there- 
fore, I  think  that  we  should,  in  the  exercise  of  our  discretion,  refuse 
the  writ. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  In  an  ordinary 
case  we  should  grant  the  writ.  Section  18  leaves  no  discretion  to  the 
Treasurer,  as  is  shown  by  the  use  of  the  words  "  may  and  shall.''  His 
power  is  ministerial  not  judicial.  I  agree  with  the  Chief  Justice  that 
we  have  a  discretion  in  granting  this  writ,  and  that  we  ought  to  refuse 
it  because  many  of  the  provisions  of  the  Licensing  Act  are  inconsistent 
with  the  railway  regulations.  At  the  same  time,  if  it  had  been  proved 
that  the  railway  authorities  had  consented  to  the  application  or 
promised  such  consent,  I  should  have  hesitated  to  arrive  at  my  present 
conclusion. 

WiNDiTEB,  J.  I  am  of  the  same  opinion.  I  agree  that  a  mart' 
damvus  ought  to  issue  in  any  ordinary  case  where  a  certificate  has 
been  properly  obtained.  Of  course  if  it  is  shown  to  the  Treasurer,  as 
was  done  in  Ex  pwrte  Dimond  (17)  that  it  had  been  irregularly 
obtained,  he  would  rightly  refuse  to  issue  the  license ;  but  otherwise 
he  has  no  discretion.  The  provisions  of  the  Licensing  Act  are  so 
inconsistent  with  those  of  the  Railways  Act  that  it  seems  the  Legis- 
lature could  hardly  have  contemplated  that  the  former  statute  could 
be  applied  to  premises  on  railway  land.  The  Commissioner  of  Rail- 
ways is  intended  to  have  exclusive  absolute  possession  of  all  railway 
premises. 

Rule  discharged. 

Attorneys  for  Applicant  '•^Otmnan  and  M*La/ughUn. 
Attorney  for  Treasurer — Grown  SolicUar. 

(17)  See  post  p.  207. 
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(17)  Ex  PABTB  DIMOND.  1881. 


InapmeaOwn  for  selling  Uqttor  wUhoiU  a  license  the  magiitrates  may  deterwune    ^^"'^ *>'* 
whether  a  Ucenee  totu  improperly  obtcUned — Licensing  Act  ^1862, 26  Vict,,  No, 
li,  M.  3,  66. 

(Per  Sir  J.  Martin,  C.J.,  in  Chambers.) 

Ted  wtm  a  deoirion  in  Chamben  by  His  Honor  the  Chief  Jostioe.  The  Applicant 
bad  been  fined  nnder  26  Vict.,  No.  14,  s.  3,  for  selling  spiritnons  liqnors  without  a 
hoeuM.  He,  in  fact,  held  a  lioenee  which  the  magi<trates  disregarded  for  reasons 
which  appear  in  the  judgment.  A  mle  nisi  for  a  prohibition  had  been  obtained  on 
the  ground  that  the  magistrates  had  no  jurisdiction  to  inquire  whether  the  lioense 
produced  had  been  properly  obtained  or  issued. 

Lariey,  Q.C.  {PHeher  with  him),  moved  to  make  the  rule  absolute.  One  bench 
of  msgiitrates  cannot  reriew  the  decision  of  a  preyious  bench.  The  production  of 
the  license  is,  by  section  66  of  26  Vict.,  No.  14  (1),  oondusiTe^  as  far  as  the 
magiitrates  are  concerned,  id  a  proceeding  under  s.  3.  They  should  not  haye  gone 
into  evidence  behind  the  license. 

Salomons,  Q.C.  (C  J.  Manning  with  him),  contra.  The  license  referred  to  in  s. 
3  is  one  that  has  been  lawfully  granted ;  this  was  obtained  by  fraud. 

8iB  J.  Mabtih,  G.J.  In  this  case  an  information  was  filed  under  the  Act  25 
Viet,  No.  14^  against  the  present  Applicant^  Patrick  Dimond,  for  selling  spirituous 
hquon  without  a  license  granted  under  the  said  Act.  At  the  hearing  the  Defen- 
dant produced  a  license,  regular  in  form,  issued  from  the  Treasury,  and  signed  by 
tlie  proper  officer.  It  recited  the  granting  of  a  certificate  on  June  8»  1880,  by 
certain  justices  assembled  at  a  Special  Petty  Sessions.  Primd/ade  that  established 
the  defence. 

By  law,  certificates  upon  which  licenses  issue  can  only  be  granted  in  one  of  two 
ways — (1)  at  the  Annual  Licensing  Meeting  in  the  month  of  April,  referred  to 
eectbtts  11,  12,  and  13  ;  or  (2)  at  the  Special  Petty  Sessions  for  licensing  business, 
mentioned  in  sections  21  and  22 ;  and  the  license  here  recites  that  the  certificate 
was  granted  on  the  proper  day,  in  accordance  with  the  22nd  section — •.«.,  the 
Mcond  Tuesday  in  June.  Evidence  was,  howeyer,  properly  adduced  before  the 
jnstioes  by  the  informant  in  reply  by  which  it  appeared  that  on  Tuesday,  June  8, 
a  Special  Petty  Sessions  for  licensing  business  was  held,  at  which  an  application 
from  the  Defendant  was  heard,  but  on  which  no  order  was  made.'  In  other 
words,  it  was  shown  that  on  June  8  no  certificate  waa  granted  to  the  Defendant, 
and  there  was  no  adjournment  of  the  meeting.  Nevertiielees,  it  appears  that  he, 
or  some  person  on  his  behalf,  must  hare  gone  to  the  Treasury  and  represented 
that  a  certificate  was  granted  on  that  day,  and  on  this  untrue  statement  the 
Treasuiy  act,  and  grant  a  license.  Thus,  in  my  opinion,  a  fraud  on  the  Act  was 
perpetrated  by  some  one  or  other  acting  on  behalf  of  the  Defendant,  and  for  this 
the  Defendant  is  responsible.  The  actual  certificate  was  not  produced ;  but  it 
would  seem  that  a  certificate  was  granted  on  June  11,  and,  therefore,  that  some 
jnstioes  must  have  attended  on  that  day  and  illegally  granted  a  osrtifioate. 

a)  2  01.  Stat.  1384. 
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1881.  A  nmilftr  point  arose  aa  long  ago  aa  1757,  in  B.  t.  Bryan  (2),  but  the  caae  went 

off  on  another  point,  and  the  judges  contented  themselves  with  expressing  doubts 

Ex  FABTS    on  this  poinc,  which  are  no  guide  or  help  to  me  in  declaring  our  laws. 

In  Bex  y .  MmshuU  (3)  the  Court  held  that,  there  being  no  eyidenoe  to  charge  one 
Williams,  who  had  been  prosecuted  for  selling  beer  witiiout  a  license,  personally 
with  haying  fraudulently  and  surreptitiously  obtained  the  license,  he  could  not  be 
fined  for  haying  acted  bond  fdt  under  it.  That  case  is  yery  unlike  this,  for  here 
Dimond  must  be  taken  to  haye  known  the  law.  He  knew  that  no  certificate  was 
granted  on  8th  June,  and  that  no  adjournment  took  place,  and  he  must  in  law  be 
taken  to  haye  known  that  the  justices  who  granted  the  certificate  on  11th  June,  a 
non-licensing  day,  were  acting  illegally.  I  am  clearly  of  opinion  that  Dimond  was 
guilty  of  fraud  by  his  agent»  for  he  is  responsible  for  the  acts  of  those  niio  act  on 
his  behalf.  He  cannot  do  all  these  things  by  agent»  and  then  turn  round  and  say, 
'*  It  is  not  my  fault ;  it  is  not  my  fraud." 

I  am  dearly  of  opinion  also  that  the  license  so  granted  was  wholly  void,  for,  if 
not^  any  two  justices  could  sign  a  certificate  on  any  day  or  anywhere,  wholly 
independently  of  the  Act,  and  the  Ck>lonial  Treasurer  would,  on  the  prodnctioa  of 
that  certificate,  grant  the  license  aa  a  matter  of  course.  As  regards  the  objeotioiis 
here  they  do  not  relate  to  mere  irregularities,  but  go  to  the  root  of  the  juriadictioD 
of  the  justices,  which,  being  derived  only  from  the  Act  of  Parliament^  must,  as  to 
essentials,  be  in  strict  accordance  with  the  provisions  of  the  Act.  The  role  mm 
for  a  prohibition  must,  therefore,  be  discharged  with  costs. 

The  case  does,  however,  appear  one  of  great  hardship  to  Dimond,  irho  has  had 
this  supposed  license  renewed  without  objection,  and  has  sold  under  it  for  some  nine 
months  without  being  interfered  with,  and  as  there  appears  to  be  no  objection  to 
the  man  personally,  or  to  his  house,  I  can  hardly  think  that,  under  the  ciroum- 
stances,  the  most  conscientious  total  abstainer  could  or  would  object  to  hia  being 
granted  a  transfer  if  he  could  buy  a  license. 

BMltdiimikaxgtd, 

Attorneys  for  Applicant— O^amiofi  and  M'Laughlin. 
Attorn^  for  Magistratea— C^iotm  SoUeUor. 


(2)  Andrews  81.  (S)  6  Nev.  4  Man.  277. 
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8HERWIN  V.  THE  OOMMIt^SIONER  OF  RAILWAYS.  1881. 


Negtif/ence  of  Cwnmon  Carrier—Se^Htm  1  qf  Carriers*  Act  U\  Viet,,  No.  21>-  September  1&. 
PUacUng—Bailway  By-law  V.—**  Notice^  Condition,  or  J>eclartUion**^-8€etion 
6  qf  Act^BaUwaga  Act,  22   Vict,,  No.  19,  «.   ll^^By-law   uUra  vk-es— 
Bjf4awXX. 

Dedantion  that  the  Defendant  waa  a.oommon  carrier,  and  receired  the  Plaintiff 
and  his  travelling-bag  to  be  aecnrely  earned,  but  did  not  do  ao. 

The  gnard  anatched  a  bag  out  of  the  paaaenger'a  hand  aa  the  train  waa  on  the 
pomt  of  departure,  aaying,  *'  You  muat  not  take  that  into  the  carriage.  It  muat 
go  into  the  luggage  van/'  The  paaaenger  replied,  "Take  it;  you  muat  be 
nsponaible  for  it ;  it  ia  worth  £200." 

Hdd  (per  MANimro  and  Wikdstbr,  J  J. —diss.  Martin,  C.J.)  that  the  value 
had  been  aufficiently  declared  within  the  meaning  of  a.  7  of  the  Carriera'  Act. 

Bvl  hdd  (per  Mannimg,  J.,  and  Wini>stsb,  J.,—di38,  TdAxns,  C.J., 
that  the  I>efendant  could  not  arail  himaelf  of  the  defence  of  aeotion  1 
of  the  O>mmon  Garriera'  Act  (41  Vict.,  No.  21)  unleaa  it  were  apecially  pleaded ; 
and  that  the  Plaintiff  could  recover  for  jewellery  loat  through  the  Defendant'a 
negligence. 

Held,  alao,  per  totcun  curiam,  that  By-law  V.,  which|  providea  that  '*  the  Com- 
minoner  will  not  be  reaponaible  for  any  luggage  unlesa  it  be  specially  booked  and 
paid  for,  and  the  name  of  the  owner  and  its  destination  be  distinctly  marked 
thereon"  ia  a  "  notice,  condition,  or  declaration"  within  aection  6  of  the  Garriera' 
Act  (41  Vict.,  No.  21),  and  must  be  reaaonable  to  be  binding. 

Held,  alao  (per  I/Laxvivq,  J.,  and  Windetsr,  J.),  that  the  By-law  ia  unrea- 
sonable under  a.  6  of  Carriers'  Act,  and  ultra  vires  under  s.  1 15  of  Railways  Act  aa 
applied  to  luggage  accompanying  the  paaaenger. 

DscLA&ATioN.  That  the  Defendant  was  a  common  carrier^  and 
received  the  Plaintiff  as  a  passenger  and  his  travelling  bag,  to  be 
secnrely  carried^  but  did  not  do  so.  (3)  That  the  Plaintiff  delivered 
the  bag  to  the  Defendant  to  be  securely  carried^  but  that  he  did  not 
do  80.  (3)  That  the  Plaintiff  delivered  the  bag  to  the  Defendant  at 
his  request  to  keep  the  same  safely^  but  by  the  Defendant's  negligence 
the  bag  was  lost.  (4)  Trover  for  travelling  bag^  jewellery  and 
wearing  apparel. 

Pleas  (1)  Not  guilty,  (2)  Non  assumpsit,  (3)  To  1st  and  2nd 
coonts,  That  the  bag  was  delivered  to  the  Defendant  subject  to  the 
condition  that  the  Defendant  should  not  be  responsible  for  any 
l^gage  unless  it  had  been  specially  booked  and  paid  for,  and  the 
name  of  the  owner  and  its  destination  been  distinctly  marked  thereon, 
snd  that  the  said  bag  and  its  contents  were  luggage  within  the  meaning 
of  the  said  condition,  and  had  not  been  specially  booked,  &c. 
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1881.  Beplication  (1),  Issue  (2)^  To  3rd  plea  that  the  condition  mentioned 

~"  is  one  of  the  by-laws  made  under  the  Railway  Act,  and  that  the 

9,  Defendant  relieved  the  Plaintiff  from  any  obligation  under  the  said 

^^^Y^*  by-law,  and  the  Plaintiff  delivered  the  bag  and  the  Defendant  accepted 

the  same  to  be  carried  free  from  such  condition.     (3)  To  the  3rd  plea 

That  the  bag  was  not  lost  by  reason  of  the  same  not  being  specially 

booked,  &c.,  but  by  reason  of  the  gross  negligence  of  the  Defendant. 

Rejoinder  (1)  Issue  (2)  to  the  3rd  replication,  that  the  said  condition 

is  one  of  the  by-laws  made  under  the  provisions  of  22  Vict.,  No.  19, 

and  is  in  the  words  following: — ''The   Commissioner  will  not  be 

responsible  for  any  luggage  unless  it  is  specially  booked  and  paid  for, 

and  the  name  of  the  owner  and  its  destination  be  distinctly  marked 

thereon/*     Surrejoinder — ^Issue. 

The  Plaintiff  also  demurred  to  the  Defendant's  second  rejoinder,  on 
the  ground  that  the  by-law  did  not  relieve  the  Defendant  firom 
liability  for  gross  negligence.  In  his  joinder  in  demurrer  the 
Defendant  demurred  to  the  3rd  replication,  on  the  ground  that  the  by- 
law protected  him  from  liability  even  for  gross  negligence.  Neither 
of  these  demurrers  were,  however,  heard. 

The  4th  count  in  trover  was  abandoned  at  the  trial. 
In  April,  1879,  the  Plaintiff  with  his  wife  and  baby  took  tickets  on 
the  railway  from  Orange  to  Sydney.  Just  as  the  train  was  starting 
the  Plaintiff  was  stepping  into  the  carriage  with  a  small  leather  bag 
containing  jewellery  and  some  articles  of  wearing  apparel  in  hit 
hand.  The  guard  seized  the  bag,  saying,  ''  You  must  not  take  that 
into  the  carriage.  It  must  go  into  the  luggage  van.''  The  Plaintiff 
said,  ''Take  it,  you  must  be  responsible  for  it;  it  is  worth  iE200." 
The  guard  took  the  bag  and  placed  it  in  the  van.  On  his  arrival  at 
the  railway  station,  Sydney,  the  bag  could  not  be  found ;  and  although 
the  Plaintiff  made  many  inquiries  he  did  not  recover  it  until  June, 
1880,  when,  in  consequence  of  seeing  an  advertisement  in  the 
Government  Gazette,  he  went  to  the  lost  parcels  ofiSce  in  the  Sydney 
Railway  Station,  where  he  found  his  bag,  which  Lad  been  opened, 
some  of  the  articles  of  wearing  apparel  and  jewellery,  valued  by  him 
at  upwards  of  £100,  having  been  abstracted.  The  Commissioner  for 
Railways,  in  reply  to  a  letter  from  the  Plaintiff,  acknowledged  hit 
liability  to  the  amount  of  JEIO,  but  denied  any  further  liability. 

At  the  trial,  on  February  18th,  his  Honor  the  Chief  Justice  held 
that  the  Plaintiff  was  entitled  to  a  verdict,  with  £10  damages,  on  the 
admission  of  the  Defendant,  but  that  he  could  not  recover  any  more. 
The  jury  f  ouAd  a  verdict  for  the  Plaintiff,  with  damages  £100.    They 
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fbimd  specially  that  the  bag  was  delivered  to  an  official  of  the  Railway       l^l- 
at  Orange,  and  that  it  contaiaed  the  articlea  of  jewellery,  and  that  the  "T^TZZT" 
Don^delivery  of  it  at  the  end  of  the  journey  was  not  caused  by  the         v. 
PlaintiPs  own  negligence.     They  also  found  that  the  value   of  the  ^^^gJ^S?^^" 
articles  abstracted  from  the  bag  was  JEIOO,  but  that  the  Plaintiff's 
name  was  not  on  the  bag  at  the  station  at  Orange. 

On  3rd  March,  1881,  a  rule  nisi  was  obtained  to  set  aside  the 
Ycrdict,  and  to  grant  a  new  trial  or  a  nonsuit  entered  on  the  grounds 
l^That  the  verdict  was  perverse  and  contrary  to  the  direction  of  the 
learned  Chief  Justice,  who  told  the  jury  that  the  Plaintiff  could  only 
recover  jEIO;  2 — That  the  railway  by-laws  protected  the  Defendant 
from  liability  under  the  circumstances  shewn  in  evidence  ;  3 — That  the 
Plaintiff  was  prevented  from  recovering  damages  for  the  lost  goods  by 
the  provisions  of  the  Carriers'  Act.  i 

Salomons,  Q.C.  (C.  B.  Stephen  with  iftn),  now  moved  to  make  the 
role  absolute.  The  Defendant  is  not  responsible  for  the  loss  of  the 
Plaintiff's  luggage,  By-law  V.  (1).  The  jury  has  found  that  the 
Plaintiff's  name  was  not  placed  on  the  bag,  and  the  other  conditions 
of  the  by-law  were  not  complied  with.  The  by-law  was  framed  under 
lection  115  of  the  Bailway  Act  (2),  and  is  not  a  '*  notice,  condition,  or 
declaration ''  within  the  meaning  of  section  6  of  the  Carriers'  Act  (3). 
This,  is  dear  frrom  the  introductory  words  prefixed  to  the  by-laws, 

(1)  By-law  V  : — "  The  Commissioner  sneh  carrier  or  his  serrants,  notwith- 

will  not  be  responsible  for  any  luggage,  standing  any  notice,  eonditum,  or  dt- 

Qslessitbe  spedally  booked  and  paid  elaration  made    and   given    by   sach 

for,  sad  the  name  of  the  owner  and  carrier  contrary  thereto  or  in  any  wise 

iti  destination   be   distinctly   marked  limiting    sach    liability,     every   sach 

thereon."  notice,  condition,  or  declaration  being 

(2)22  Viol,  No.  19,  «.  115.  "It  shall  hereby  declared  to  be  nnll  and  void, 
be  iawfiil  for  the  Commissioner  from  but  the  provisions  in  this  section  con- 
time  to  time,  subject  to  the  approval  o  tained  shall  be  subject  to  the  following 
the  Qovemor  and  Executive  Council,  qualifications  and  conditions : — (1)  Every 
sad  subject  to  the  provisions  and  re-  carrier  may  make  such  conditions  with 
strietions  in  this  Act  contained  to  make  respect  to  the  necessary  forwarding  and 
regQlati<ms  for  the  following  purposes,  delivering  of  any  of  the  said  animals, 

that  is  to  say  — For  articles,  goods,  or  things  as  shall  be 

regolsting  the  receipt  and  delivery  of  adjudged  by  the  Court  or  Judge  before 

goods  and  other  things  which  are  to  be  whom  any   question    relating   thereto 

eonveyed  upon  such  carriages  (uAing  the  shall  be  tried  to  be  just  and  reasonable 

nulways)."  2  01.  Stat.  1919.  ....    (4)  Nothing  in  this  section 

(3)  41  Vict.,  No .21,  s.  6.    ** Eveiy  such  contained  shall  affect  the  rights,  privi- 

osrrier  shall  be  liable  for  the  loss  of  or  leges,  or  liabilities  of  any  such  carrier, 

for  any  injury  done  to  any    ....  with  respect  to  articles  of  the  descrip- 

•rtides,  goods,  or  things  in  the  reoeiv-  tion  mentioned  in  the  first  section  of 

ing,  forwarding,  or  delivering  thereof  this  Aot    1  01.  Stat.  136. 
oociMioBed  by  the  ne^^eot  or  default  of 
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1861.  which  declare  that  they  ''  shall  be  binding  upon  and  obienred  by  all 
parties/'  [Sia  W.  Manning,  J.  Does  not  the  word  ''condition" 
^^  apply  f]  But,  apart  from  the  Railway  Act,  the  Plaintiff  cannot  reoo?er 
CteKMissioiimfor  the  loss  of  the  jewellery,  section  1  of  the  Common  Carriers'  Act 
(4).  We  could  not  have  pleaded  the  Act,  for  the  declaration  contained 
nothing  to  show  that  he  was  claiming  for  the  loss  of  jewellery. 
[WiNDBTER,  J.  The  complaint  is  that  the  goods  were  not  allowed  to 
accompany  the  person.  Sir  W.  Manning,  J.  Did  not  the  Plaintiff, 
by  forcibly  taking  the  goods,  undertake  to  carry  them  safely  f] 
Under  By-law  XX.  (5)  the  Plaintiff  cannot  recover  more  than  £10. 
There  is  no  evidence  of  stealing,  and  the  case  was  not  fought  on  that 
ground. 

0.  /.  Manning  {M^Oulloeh  with  him),  in  support  of  the  verdict.  The 
by-law  v.  (1)  is  ultra  vires.  The  only  description  mentioned  in  section 
115  of  the  Railway  Act  (2)  "under  which  this  by-law  could  be  framed 
is  ''the  receipt  and  delivery  of  goods.''  But  the  by-law  goes  beyond 
this,  and  attemps  to  limit  the  liability  of  the  Commissioner.  To 
authorise  a  by-law  of  this  kind  the  section  should  go  on  to  say  "  and 
to  limit  the  liability  of  common  carriers.^'  Besides,  the  by-law  is 
unreasonable,  because  it  takes  away  all  responsibility  for  the  loss  of 
goods  carried  by  railway,  Saunders  v.  South  Eastern  Railway 
Company  (6).  In  that  case  a  by-law  made  under  section  108  of 
the  English  Act  7  &  8  Vict.,  c.  20,  which  is  in  eractly  the  same 
terms  as  section  116  of  our  Act|(2),  to  the  effect  that  a  passenger 

(4)  41  Vict.,  No.  21, 8.  1.  After  the  sforesaid  the  TAlue  uid  nature  of  taeh 
aOihdayof  September  next,  no  common  article^  &o.,  ihaU  have  been  deckured 
carrier  for  hire  by  land  shall  be  liable  by  the  person  sending  or  del  rering  the 
for  the  loss  of  or  in jnry  to  any  article  or  same,  and  sndh  increased  charge  ^  any) 
articles  or  property  of  the  description  as  hereinafter  mentioned  or  an  engage- 
following  (that  is  to  say)  .  .  or  ment  to  pay  the  same  be  aooepted  by 
•  .  any  predoos  stones,  jeweUery  .  .  the  person  reoeiring  such  parcel  or 
of  any  description    .    .    contained  in  package.*'    1  OL  Stat.  134. 


any  parcel  or  package  which  shall  have  (6)  By-law  XX. :— '  *  The  ( 

been  delivered  either  to  be  carried  for  will  not  be  responsible  for  any  articls 

hire  or  to  accompany  the  person  of  left  at  any  station  unless  the  same  be 

any  passenger  in  any  conveyance  by  registered    .    .    .    and  a  ticket  given 

land   when  the  value  of    .    .    shall  in  exchange    ....    The  Commis- 

exceed    the    sum    of  £10,    unless   at  sioner  will  not  be  responsible  for  any 

the  time  of   the  delivery  thereof  at  article   exceeding    the   value  of   Ten 

the    ofSce,    warehouse,    or    receiving  Pounds,  nor  for  any  article  not  taken 

house  of  such  common  carrier,  or  to  his  away  within  six  months  from  date  of 

bookkeeper  or  other  servant^  for  the  deposit." 

purpose  of  being  earned  or  to  aooom-  (6)  5  Q.B.D.  466 ;  49  LJ.Q.B.D.  761. 
pany  the  person  of  any  psasenger  as 


Sherwin 

V. 

G0MMIS810N8B 
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refdsmg  to  show  his  ticket  shall  be  required  to  pay  the  fare  from  the  1881. 
station  whence  the  train  originally  started  to  the  end  of  the  journey, 
was  held  to  be  unreasonable  and  ultra  vires.  In  that  case 
Dearden  v.  Townsend  (7)  and  the  London  Brighton  and  ^'^^f^^l^^^l^l 
Coast  Railway  Company  v.  Watson  (8)  were  referred  to.  In 
Ashendon  v.  The  London  Brighton  and  South  Coast  Railway 
Company  (9)  a  condition  that  the  company  would  not  be  liable  in  any 
case  for  loss  or  damage  to  a  horse  or  dbg  above  certain  specified 
Yalaes  was  held  unreasonable ;  but  that  was  the  case  of  a  condition 
and  not  of  a  by-law.  The  latest  case  is  Dyson  v.  The  London  and 
North  Western  Railway  Company  (10),  in  which  the  earlier  cases 
were  cited,  and  a  by-law  imposing  a  penalty  like  that'  in  Saunders  v. 
The  8.  E.  Railway  Co.  (6)  was  held  to  be  unreasonable  and  void. 
Section  1  of  the  Carriers'  Act  (4)  cannot  be  used  as  a  defence  to 
tbis  action,  for  it  was  not  pleaded.  The  point  was  taken  at  the  trial. 
If  it  had  been  pleaded,  we  could  have  replied  that  the  goods  were  lost 
through  the  felonious  or  fraudulent  acts  of  the  Defendant's  servants, 
section  7  of  the  Carriers'  Act  (11).  The  plea  and  the  replication  are 
to  be  found  in  Bullen  and  Leakeys  precedents  of  pleading,  p.  547. 
In  Vaughion  v.  Th^  London  and  North  Western  Railway  Company 
(12)  the  declaration  was  for  the  loss  of  goods  delivered  to  the 
Defendants  as  carriers,  the  plea  was  the  first  section  of  the  Carriers' 
Act,  and  the  replication  stated  that  the  loss  arose  from  the  felonious 
acts  of  the  Defendant's  servants.  [Sir  J.  Martin,  C.J.  Suppose 
the  Defendant  did  not  know  that  you  claimed  to  have  lost  jewellery, 
how  could  he,  on  this  declaration,  have  pleaded  the  Carriers'  Act  ?] 
The  Plaintiff  at  the  trial  relied  on  By-law  V.  (1).  Besides,  the 
Defendant  has  admitted  his  liability,  though  he  has  limited  it  to  the 
amount  of  JEIO. 

Salomons,  Q.C.,  in  reply.  We  maintain  that  His  Honor  the 
Chief  Justice  was  right  at  the  trial,  and  that  the  by-law  V. 
(I)  is  not  ultra  vires  or  unreasonable.  But,  supposing  that  the 
by-law  is  bad,  and  is  a  '^ notice,  condition,  or  declaration" 
within    section    6    of   the    Carriers'   Act   (3),    we    are    protected 

(7)  Ii.B.  1  Q-B.  10 ;  35  L.  J.M.C.  60.  in  this  Act  shall  be  deemed  to  protect 

(8)  3  C.P.D.  429 ;  47  L.  J.C.P.  634  any  such  carrier  for  hire  from  liability 
on  app.;  4  C.P.D.  429;  48  L.J.C.P.  to  answer  for  Iobb  of  or  injury  to  any 
S16.  animal,  iroods,  or  articles  whataoerer 

(9)  5  Ex.  D.  190.  arising  from  the  felonious  or  fraudulent 

(10)  SO  L.  J.H.O.  78.  act  of  any  servant  in  his  employ  ..." 

(11)  41  Viet,  No.  21,  s.  7,  "Nothing         (12)  L.R.  9  Ex.  93. 

N.S.W.R.,  Vol.  n.  Uw.  F 
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1881.       by  section  1   of  the  Carriers'  Act  (4!),  and  damages  can  only  be 
~~  given  for  the  goods  in  the  bag  other  than  the  jewellery.     The  luggage 

V,  was  "  being  carried  for  hire  or  to  accompany  the  person  "  within  the 

^°?"^^J^J^  meaning  of  the  section.  The  cases  show  that,  if  a  passenger  takes 
luggage  with  him,  the  paying  for  his  ticket  includes  his  luggage ; 
and  whether  he  put  it  in  the  van,  or  it  was  put  there  for  him,  it  is 
equally  carried  for  hire.  We  were  not  obliged  to  plead  the  section. 
It  is  true  that  if  the  Plaintiff  claimed  for  the  loss  of  articles  men- 
tioned in  the  section,  specifying  them,  we  must  have  pleaded ;  but 
here  such  was  not  the  case.  The  fourth  count,  in  trover,  claims  for 
the  jewellery,  but  that  count  was  abandoned  at  the  trial.  In  Oore  v. 
Tfie  AuBtraloBian  Steam  Navigation  Company  (13)  there  was  no 
plea  of  the  Merchant  Shipping  Act.  It  is  a  matter  for  damages,  and 
need  not  be  pleaded.  [Windeter,  J.  That  was  an  action  in  the 
District  Court,  where  no  pleadings  are  required.]  But,  if  such  a  plea 
were  necessary,  the  Court  would  allow  it  to  be  put  upon  the  record,  as 
the  point  of  pleading  was  not  taken  at  the  trial.  It  is  said  that  there 
was  a  felony  committed  by  some  of  the  railway  officials,  but  that 
question  did  not  arise  at  the  trial ;  but  if  so,  we  are  entitled  to  a 
new  trial. 

Sir  J.  Martin,  C.  J.  The  points  argued  in  this  case  are  sur- 
rounded by  difficulties.  This  action  is  brought  to  recover  the  value  of 
a  hand-bag  and  the  jewellery  contained  therein.  There  are  three 
counts  in  the  declaration.  The  first  sues  the  Commissioner  on  his 
general  liability  as  a  carrier ;  the  second  charges  him  with  negligence 
in  carrying,  and  the  third  with  negligence  in  keeping.  The  pleas  are 
practically  two — 1st,  not  guilty ;  2nd,  a  by-law  to  the  effect  that  the 
Commissioner  would  not  be  liable  for  luggage  not  specially  booked, 
paid  for,  and  directed. 

It  appears  the  small  travelling  bag  had  not  the  Plaintiff's  name  on 
it,  and,  but  for  the  fact  of  there  being  a  letter  from  the  Commissioner 
offering  j£lO,  I  told  the  jury  there  ought  to  have  been  a  verdict  for 
the  Defendant;  but  that,  as  it  was,  there  ought  to  be  a  verdict  for 
the  Plaintiff  for  £10.  The  jury  did  not  adopt  my  view.  They  found 
a  verdict  for  j£100,  the  value  of  the  whole  property  lost.  On  the 
merits  the  verdict  was  a  reasonable  one.  Finding  as  they  did,  they 
must  have  believed  that  the  guard  took  the  bag  away  from  the  Plaintiff 
at  the  last  moment,  telling  him,  if  he  did  not  give  it  up,  he  should 
not  go  by  that  train,  and  his  wife  and  baby  should  start  alone. 
Believing  that  the  verdict  was  a  reasonable  and  just  one— but  that  ia 

(18)  12  S.C.R.  14. 
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apart  from  the  law  —I  had  to  present  my  view  of  the  law  to  them.       ISSh 

Now,  was  I  right  ?     I  had,  I  confess,  great  difficulty  in  coming  to  a  ~ 

,     .  "^  Shbrwin 

conclusion.  v. 

The  first  question  is,  whether  the  articles  being  jewellery  the  first  ^y™"^^^^^^ 
section  of  the  Common  Carriers'  Act  (4)  ought  to  have  been  specially 
pleaded  7  It  is  by  no  means  as  clear  as  the  Defendant's  counsel  tried 
to  make  it  out.  In  many  of  the  cases  cited  it  had  been  set  up 
specially.  There  may  have  been  expressions  in  those  cases  to  the 
effect  that  it  ought  to  be  so  set  up,  but  such  expressions  were  mere 
dicta.  I  do  not  see  any  clear  distinction  between  this  Act  and  the 
Statute  of  Frauds.  Before  that  Statute  people  were  liable  on  their 
contracts,  though  not  in  writing.  Then  came  the  Statute  which 
limited  the  liability  in  certain  cases  to  written  contracts.  There  were 
two  elements — the  Common  Law  liability  and  the  Statute  limiting  it. 
It  has  long  been  distinctly  held  in  England  that  you  may  avail  yourself 
of  the  Statute  without  pleading  it.  Why  not  so  in  this  case  ?  Here, 
too,  is  the  general  carriers'  Common  Law  liability,  and  a  Statute 
limiting  it.  For  these  reasons  I  think  it  was  not  necessary  to  plead 
it  specially,  and  that  it  was  available  under  the  general  issue  of  "  not 
guilty." 

Then  it  is  said  that  at  all  events  a  sufficient  declaration  was  made  by 
the  Plaintiff.  I  do  not  think  the  hurried  statement  to  the  guard, 
"  Mind,  it  contains  j£SOO  worth  of  jewels,"  sufficient.  It  was  not 
made  with  that  intention,  or  in  the  sense  implied  by  the  section. 
[His  Honor  here  read  the  section.]  On  that  ground  alone  I  thmk 
my  direction  was  just,  and  that  the  rule  ought  to  be  made  absolute 
without  going  into  the  other  grounds  of  the  rule. 

The  next  question  is — Have  the  by-laws  made  by  the  Commissioner 
of  Railways  any  greater  efficacy  than  notices  or  conditions  limiting 
the  liability  of  ordinary  carriers  7  The  sixth  section  ot  the  Carriers' 
Act  (3)  runs  thus : — [His  Honor  here  read  the  section.]  It  struck 
me  at  the  trial  that  such  by-laws,  made  by  the  Governor  and  Execu- 
tive in  Council,  under  the  powers  given  by  the  Act,  were  to  be 
regarded  as  Legislative  enactments,  and  not  as  the  notices  of  condi- 
tions of  an  ordinary  trading  company.  Looking  at  the  cases  cited  in 
the  argument,  I  think  I  was  wrong,  and  that  such  by-laws  must  be 
looked  upon  as  mere  notices.  If  so,  it  would  become  necessary  to 
consider  if  they  were  reasonable.  I  thought  they  were  at  the  trial, 
bat  I  need  not  go  into  that  question  now.  I  think  the  rule  ought  to 
be  made  absolute  on  the  first  ground. 
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1881.  Sir  W.  Manning.     I  do  not  agree  with  the  Chief  JuBtice,  save  in 

his  opinion  that  the  verdict  wfs  reasonable  and  risht.     I  think  that 
,;.  the  fifth  by-law  (1)  was  ultra  vires  and  unreasonable,  and  not  within 

oFRTrwr"'*^®  letter  of  the  fourth  paragraph  of  section  115  of  the  Railway  Act 
(2)  unless  read  as  applying  only  to  goods  sent  separately  from  pas- 
sengers. In  the  case  of  goods  brought  and  left  at  the  office  to  be 
forwarded  by  the  railway,  it  may  not  be  unreasonable  to  require  that 
they  should  be  paid  for,  booked,  and  marked,  before  the  Commis- 
sioner incurs  any  liability.  But,  as  applied  to  passengers'  luggage^ 
the  effect  would  be  that  unless  a  passenger  booked,  paid  for,  and 
addressed  his  luggage,  he  could  not  recover,  even  if  a  porter  stole  it. 
It  is  clear  that  would  be  unreasonable.  The  Railway  Act  does  not  give 
the  Commissioner  the  power  to  say  he  will  not  be  answerable  for 
lugg&gc  unless  it  is  marked,  even  when  the  loss  is  the  result  of 
the  gross  negligence  or  criminality  of  his  own  officers.  It  is  unrea- 
sonable to  expect  a  passenger  to  have  a  gummed  ticket  for  each 
parcel.  All  railway  companies  recognise  this,  and  themselves  supply 
the  labels. 

I  think  this  by-law  is  subject  to  the  6th  section  of  the  Carriers' 
Act  (3),  and  must  therefore  be  reasonable  to  be  binding.  An  ordinary 
Company  passes  a  resolution  and  posts  up  a  notice  of  it,  or  refers  the 
traveller  to  it  by  printing  it  on  his  ticket.  The  Commissioner  of  Rail- 
ways is  an  under-secretary  of  Government,  but^  for  the  protection  of 
the  public  he  is  made  a  Corporation  sole,  in  order  that  people  may 
sue  him  as  if  he  were  a  private  company.  It  makes  no  difference 
that  his  employers  are  the  Governor  and  Executive  in  Council  instead 
of  a  Board  of  Directors.  If  that  is  so,  the  condition  cannot  protect 
a  carrier  from  the  negligence  and  default  of  his  own  servant.  There- 
fore the  fifth  by-law  (1)  is  no  protection  to  the  Defendant.  The  20th 
by-law  (5),  it  is  clear,  has  nothing  to  do  with  a  case  of  this  sort.  It 
applies  only  to  articles  deposited  in  the  cloak-room.  The  circumstances 
under  which  these  goods  were  taken  from  the  Plaintiff  cannot  be 
disregarded.  The  bag  is  taken  from  him  by  force  by  the  Commis- 
sioner's own  officer.  He  makes  such  declaration,  and  gives  such 
warning  as  he  could  possibly  do.  Can  it  be  said  that  the  Commis- 
sioner might  turn  round  and  say,  "  No  matter  whose  fault  it  is,  I  will 
not  be  liable.'' 

I  have  felt  more  difficulty  about  section  1  of  the  Carriers'  Act  (4) 
relating  to  jewellery.  Here,  too,  I  cannot  take  the  same  view  as  the 
Chief  Justice  does.  I  think  this  defence  should  have  been  specially 
pleaded.     It  is  not  like  the  Statute  of  Frauds  which  disables  the 
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Plaintiff  from  sueing.     This  Act  is  a  protection  to  the  Defcritlunt  by        -SSI. 

limiting  his  Common  Law  general  liability.     In  the  nature  of  things,  """ 

apart  from  any  rule,  it  is  a  proper  groand  for  a  special  defence.     It         v, 

is  no  hardship  on  the  Defendant.     He  can  always  apply  for  parti-  ^^^H^^l^^^ 

cnlars,  and  in  general  a  previous  correspondence  apprises  him  of  the 

nature  of  the  Plaintiff's  loss.     In  most  of  the  cases  referred  to  it  has 

been  specially  pleaded,  and  in  one  case  the  Court  of  Exchequer  seem 

to  have  thought  it  was  necessary.    So  in  Syms  v.  Chaplin  (14).     I 

should    require  a  distinct  authority  that   it  need   not    be  pleaded, 

especially  when  it  appears  to  have  been  the  regular  thing  to  plead  it. 

I  think,  under  the  special  circumstances,  the  Plaintiff  made  a 
sufficient  declaration  within  the  meaning  of  the  section  1  of  the 
Carriers'  Act  (4).  He  did  all  he  could  in  the  emergency  in  which  he 
was  placed  by  the  conduct  of  the  guard.  No  doubt  he  did  it  more  to 
prevent  the  guard's  taking  it  than  anything  else.  But  the  declara- 
tion is  the  substance  of  the  thing,  and  it  was  made,  and  any  infor- 
mality or  incompleteness  in  so  making  it  was  due  to  the  conduct  of 
the  Commissioner's  own  servant. 

If  the  Defendant  need  not  plead  section  1  of  the  Carriers'  Act  (4), 
then  the  Plaintiff  need  not  reply  specially  section  7  (U).  The  jury 
probably  thought  the  jewellery  was  stolen  by  some  railway  official, 
and  there  was  certainly  plenty  of  opportunity.  I  think  the  rule 
should  be  discharged. 

WiNDEYER,  J.  Though  the  amount  is  small  the  principle  here 
involved  is  important.  This,  moreover,  I  believe,  is  the  first  case 
which  we  have  decided  as  to  the  liability  of  the  Commissioner  of 
Bailways  under  the  Carriers'  Act. 

As  to  the  first  point,  I  think  the  defence  of  section  1  of  the 
Carriers'  Act  (4)  ought  to  have  been  specially  pleaded.  Practically 
in  cases  of  this  kind  the  Defendant  has  no  difficulty  in  getting  parti- 
culars of  the  claim.  I  think  also  that  felony  by  the  Defendant's 
servants  should  be  specially  replied.  It  is  the  fairest  course  that 
both  parties  should  be  apprised  of  the  real  points  in  issue.  Syms  v. 
Chaplin  (14)  shows  that  such  a  defence  could  not  be  tendered  under 
the  general  issue. 

I  concur  with  the  Chief  Justice  and  Sir  W.  Manning  in  thinking 
that  this  5th  by-law  is  a  condition  within  the  meaning  of  section  6  of 
the  Carriers'  Act  (3).  Companies  often  make  their  conditions  by 
way  of  by-laws,  and  many  cases  have  been  cited  where  by-laws  have 
been  dealt  with    as   conditions.      I   may  add,    from  my  personal 

(14)  k  Ad.  &  £.  634. 
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1881.        knowledge  of  the  history  of  this  Act,  that  it  was  specially  intended 

Shekwin    ^^  *^PP'y  *o  the  Commissioner  of  Railways;  and  this,  though  it  would 

»•  not  be  a  matter  that  I  could  iudiciallv  notice,  confirms  my  opinion. 

00MMI8810NS&  •»  •  '  «^    » 

OF  Railways.      I  ann  disposed  to  think  that  the  5th  by-law  (1)  is  ultra  vires. 

Section  115  of  the  Railway  Act  (2)  provides  that  regulations  may  be 
made  as  to  the  receipt  and  delivery  of  goods  and  other  matters.  [His 
Honor  here  read  the  section.]  So  far  as  it  exempts  the  Commis- 
sioner from  all  liability  it  is  ultra  vires.  The  observations  in  the 
London  and  Brighton  Railway  Company  v.  Watson  -(8)  seem  to 
me  in  point  on  that  matter.  That  case  turns  upon  section  108  of  the 
English  Railways  Consolidation  Clauses  Act,  1845  (7  and  8  Vict.,  c. 
20),  a  clause  very  similar  to  our  s.  115  (2),  which  gives  a  Railway 
Company  similar  powers  to  make  by-laws.  Under  this  section  the 
Company  made  a  by-law  to  the  effect  that  "  any  passenger  travelling 
without  a  ticket  shall  be  required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the  end  of  his  journey.  Lord 
Coleridge,  C.J.,  and  Lopes,  J.,  held  this  bad,  because  unreasonable; 
and  Lord  Coleridge  at  p.  486  says,  ''  It  has,  indeed,  been  suggested 
that  as  the  108th  section  of  8  Vict.,  c.  20,  gives  the  Company  power 
'  to  make  regulations'  for,  inter  alia,  '  generally  regulating  the 
travelling  upon  or  using  a  working  of  the  railway,'  this  by-law  is 
within  these  words,  and  that,  therefore,  the  company  had  authority  to 
make  it.  ...  I  should  be  prepared,  if  necessary,  to  hold  that 
the  words  of  the  108th  section  do  not  apply  to  such  a  regulation  as 
this,  and  that  the  words  ^regulating  the  travelling  upon  or  using  and 
working  the  railway'  do  not  extend  to  such  a  by-law  as  this,  but, 
fairly  construed,  must  be  limited  to  the  ordering  of  the  traffic  itself 
and  the  physical  use  and  working  of  the  lines  and  stations  of  the 
Company."  So  here  it  appears  to  me  that  this  by-law,  so  far  as  it 
does  not  confine  itself  to  regulating  the  physical  receipt  and  delivery 
of  the  goods,  is  ultra  vires.     Moreover,  I  think  it  unreasonable. 

I  agree  with  Sir  W.  Manning  in  thinking  that  a  sufficient  declara- 
tion of  value  was  made  by  the  Plaintiff.  As  was  pointed  out  in 
Bradbury  v.  Sutton  (15)  no  particular  form  of  words  is  required. 
There  Kelly,  C.B.,  says : — "  Many  different  forms  of  words  would  be 
used  by  different  people,  according  to  their  education  and  habits, 
which  might  be  equally  valid  as  a  declaration  of  value,  for  the  Statute 
does  not  prescribe  any  set  form  of  words."  His  exclamation,  "  It  is 
worth  j£200,"  was  a  distinct  warning  in  a  small  compass  to  the 
Company's  servant  that  he  must  take  extra  care  of  it,  and  was 
sufficient  to  put  him  on  his  guard. 

^^^  (16)  19  W.R.  800 ;  affirmed  21  W.R.  128. 
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The  circumstances  of  this  case  bring  it  within  the  case  of  Oore  v.       1881. 
Australian  Steam  Navigation  Oompany  (18),  where  the  verdict  was  "~ 
sustained  on  the  ground  that  the  Defendant  took  the  property  out  of         v, 
the  hands  of  the  Plaintiffs,  and  deprived  them  of  control  over  it.    The^^g^^^'^ 
passenger  may  not  be  able  to  afford  the  insurance  money,  and  may 
prefer  to  carry  the  jewellery  with  him.     If  the  Company  forcibly  and 
hurriedly  take  it  out  of  his  hands  they  cannot  set  up  a  want  of 
formaUty  in  his  declaration. 


Rule  diicharged. 


Attorney  for  Plaintiff — O.  M.  Dunn. 
Attorney  for  Defendant — Grown  Solicitor. 


SMIDMORE  V.  THE  AUSTBALIAN  GAS  LIGHT  COMPANY.  issi. 


Rektuer-Oenerai  words  controlled  by  reeUals—Itmirance^Bighi  of  Inturer  to  we  September  1. 
m  name  qf  insured— Pleadkig^D^paarture, 

A.,  whose  house  was  dftmaged  by  a  gas  ezploaion,  saed  the  Gas  Company  for 
damikges  for  the  whole  injury.  The  Defendants  pleaded  a  release  by  A.  whioh 
recited  that  for  part  of  A.'s  loss,  for  whioh  he  was  uninsured,  he  had  claimed  £100. 
A,  by  the  release,  discharged  the  Defendants  in  consideration  of  £100  from  all 
cbims,  and  coyenanted  that  he  would  allow  no  action  to  be  brought  in  his  name. 
The  Plsintifif  replied  that  the  action  was  brought  in  A.'b  name  by  the  Insurance 
Company  for  A.'b  insured  loss,  and  on  equitable  grounds  that  before  the  release 
the  Defendants  had  notice  of  the  Company's  claim.    Cross  demurrers. 

Held,  that  the  plea  was  bad,  for  the  release  was  confined  by  the  recitals  to  the 
uninsured  Ices,  and  therefore  the  plea  answered  only  part  of  the  declaration. 

Sembk,  that  the  release,  if  general,  would  not  have  aflfeoted  the  Company's  right 
to  sue. 

Bemble,  that  there  was  no  departure. 

Declaration.  That  the  Defendant  so  negligently  managed  and 
maintained  certain  gas  pipes  laid  by  them,  and  conducted  the  gas,  and 
carried  on  their  business  as  to  cause  a  large  quantity  of  the  gas  to 
escape  from  the  pipes  into,  under,  and  about  the  Plaintiff's  house, 
and  there  to  explode,  whereby  damage  was  done,  etc. 

To  this  the  Defendants  pleaded  that,  after  the  alleged  claim,  and 
before  this  suit,  the  Plaintiff  released  the  Defendants  by  the  following 
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1881.       deed : — "  To  all,  etc.  I,  T.  C.  Smidmore  send  greeting.     Whereas 
Smidmobb~  ^  ^*^®  *  claim  against  the  Gas  Company  for  damage  to  my  house 
V.  occasioned  by  an  explosion  of  gas,  and  whereas  my  solicitors  by  letter 

Gas  Light  of  2nd  August,  1880,  to  Messrs.  Allen  and  Allen,  stated  that  part 
Co*  of  the  said  da/mage  was  covered  by  insurance,  and  offered  to  take 
j£lOO  in  satisf auction  of  the  damage  not  covered  by  insurance, 
namely,  certain  plate  glass  windows.  And  whereas  the  damages  so 
covered  by  insurance  were  afterwards  made  good  by  the  companies 
liable.  And  whereas  thereafter,  by  letter  of  22nd  November, 
Messrs.  Allen  and  Allen  oflFered  to  pay  me  £100  in  settlement  of  all 
claims  by  me,  and  to  give  the  Company  an  absolute  release  from  aU 
clavms  whatsoever,  and  not  to  allow  my  nams  to  be  used  by  any 
one  in  bringing  actions  against  the  Gas  Company,  and  by  letter  of 
the  same  date  my  solicitors  accepted  the  said  order.  Now  know  ye 
that  I,  etc.,  do  hereby  acquit,  release,  and  for  ever  discharge  the  said 
Company,  etc.,  of  and  from  all  and  all  manner  of  actions,  suits,  etc., 
which  I  have,  or  which  I,  or  my  executors  or  administrators,  can,  shall, 
or  may  have  against  the  said  Company  by  reason  of  the  said  damage 
occasioned  as  aforesaid,  or  of  any  matter,  cause,  or  thing  whatsoever 
from  the  beginning  of  the  world  to  the  date  of  these  presents.  And 
I  hereby  covenant  with  the  said  Company  that  I  will  not  allow  any 
one  to  use  my  name  in  bringing  any  action  against  the  said  Com- 
pany in  respect  of  the  premises.     In  witness,'^  etc. 

To  this  Plaintiff  replied  (I),  that  the  damage  mentioned  in  the 
release  as  having  been  covered  by  insurance,  and  afterwards  made 
good,  was  so  covered  and  made  good  by  the  Intercolonial,  etc., 
Association  Limited,  by  payment  to  the  Plaintiff,  and  that  the  present 
action  was  brought  in  the  name  of  the  Plaintiff,  for  and  on  behalf  of 
the  said  Association,  to  recover  only  the  said  damage  so  made  good 
and  no  other ;  (2)  on  equitable  grounds  that  the  alleged  release  was 
obtained  by  the  Defendants,  with  notice  of  the  said  insurance  and 
payment,  and  without  the  knowledge  or  consent  of  or  any  considera- 
tion by  the  said  Association,  and  after  the  said  Association  had  made 
a  claim  on  the  Defendants  for  the  amount  of  the  said  payment,  and 
for  the  purpose,  if  possible,  of  preventing  the  said  Association  from 
bringing  any  action  against  the  Defendants  to  recover  the  said  pay- 
ment, and  that  this  action  was  brought  in  the  name  of  the  Plaintiff 
by  the  Association  to  recover  the  pajrnient.  The  Plaintiff  also  de- 
murred to  the  plea  on  the  ground  that  the  release  did  not  discharge 
the  Plaintiff's  claim  for  damages  covered  by  the  insurance.  The 
Defendants  demurred  to  each  replication  on  the  grounds  that  it 
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showed  no  right  in  any  person  to  sue  in  the  Plaintiff's  name^  and  that       1881. 
it  was  a  departure ;  also,  to  the  second  replication,  on  the  further  ~ 
ground  that  a  Court  of  Equity  would  not  grant  an  unconditional         «. 
injunction  against  pleading  the  release.     Joinders  in  demurrers  by  q^^|^^^ 
both  parties.  Co. 

Pilcher  {Heydon  with  him),  for  the  Plaintiff.  The  release  is  no 
answer  to  our  action,  for  it  is  confined  to  the  damage  not  covered  by 
insurance.  It  and  the  covenant,  though  very  general  in  terms,  are 
limited  by  the  recitals,  which  refer  only  to  the  uninsured  loss,  Payler 
Y.  Homersham  (1),  Lampon  v.  Oorke  (2)  Simons  v.  Johnson  (8) 
Jenner  v.  Jennet  (4).  Our  next  point  is  that  we  have  a  right  of 
action  against  the  Defendants,  whether  Smidmore  has  lost  his,  or  not, 
by  the  release.  Insurance  is  a  contract  of  indemnity  only,  and  when 
the  insurer  has  paid  the  loss  he  stands  in  the  place  of  the  insured,  and 
can  sue  the  wrong-doer  in  the  name  of  the  insured.  Mason  v.  Sains- 
bury  (5),  Bandal  v.  Oockran  (6),  Tates  v.  Whyte  (7),  North  British 
and  Mercantile  Insura/nce  Company  v.  London  Liverpool  and  Olobe 
Insurancs  Company  (8),  Darrell  v.  Tibbitts  (9).  We  have  alleged 
in  our  replication  that  Smidmore  and  the  Defendants  have  combined 
to  defeat  the  claim  of  the  real  Plaintiffs  by  means  of  this  release ;  and 
such  a  replication  is  good  and  no  departure,  De  Pothouier  v.  De  Mattos 
(10).  The  cases  have  been  recently  reviewed  in  the  House  of  Lords 
in  Simpson  v.  Thompson  (11),  though  the  decision  itself  does  not 
touch  this  case. 

Barley,  Q.C.  (C.  J.  Manning  with  him),  for  the  Defendants. 
The  Plaintiff  brings  his  action  for  general  damages,  and  we  have 
pleaded  a  general  release.  Even  if  the  release  is  held  not  general 
but  limited  by  the  recitals,  yet  we  must  be  allowed  to  plead 
it,  because  otherwise  the  Plaintiff  may  recover  this  j£100  over 
again.  [Sib  W.  Manning,  J.  You  could  plead  it  again,  as  to  the 
uninsured  part  of  the  damage.]  There  is  nothing  on  the  declaration 
to  show  he  is  not  suing  for  this  very  j£100.  [Sir  W.  Manning,  J. 
He  sues  for  all  damages,  insured  or  uninsured.]  He  sues  for  all  in 
his  declaration,  and  then  in  his  replication  limits  his  claim  to  a  part ; 
that  is  a  departure.  [Sir  W.  Manning,  J.  Ko.  The  claim  in  the 
repUcation  is  included  in  that  of  the  declaration.] 

(1)  4  M.  ft  S.  423.  (7)  4  Bing.  N.C.  272. 

(2)  5  B.  ft  Aid.  606.  (8)  5  Ch.  Div.  669. 

(3)  3  B.  ft  Ad.  175.  (9)  5  Q.B.  Div.  560. 

(4)  L.  B,  1  Eq.  361.  (10)  27  L.  J.  Q.B.  269. 

(5)  3  DongL  61.  (11)  3  Ap.  Cas.  279. 

(6)  1  Vm.  Sen.  98. 
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1881.  Sir  J.  Martin,  C.J.     This  action  is  brought  for  damage  occa- 

sioned  to  the  PlaintiflPs  house  by  reason  of  the  Defendants'  negli- 
t,.  gence     The    Defendants   plead  a  release   signed  by  the  Plaintiff, 

-^STRALiAN  ^hich  rccites  that  part  of  his  loss  had  been  made  good  by  the  Insur- 
Co.  ance  Companies,  but  that  part  was  uninsured,  and  that,  for  that  part, 
he  had  claimed  £100  from  the  Defendants.  The  release  proceeds  to 
set  out,  in  consideration  of  £100,  a  general  release  from  the  Plaintiff, 
and  a  covenant  that  he  would  mllow  nobody  to  sue  the  Defendant  in 
his  name.  This  plea  has  been  demurred  to  on  the  ground  that  it  does 
not  cover  the  whole  cause  of  action ;  that  the  release  only  affects 
what  is  mentioned  in  the  recitals — that  is,  is  confined  to  the  unin- 
sured part  of  the  loss.  It  is  clear  this  is  so,  and  that  the  plea 
answers  no  other  part  of  the  declaration,  and  is  therefore  bad. 

That  the  Insurance  Company  can  sue  in  the  name  of  the  Plaintiff, 
whether  he  likes  it  or  not,  cannot  be  doubted.  But  all  we  need  do 
now  is  to  decide  that  this  plea  is  bad. 

Sir  W.  Manning,  J.,  and  Windeysr,  J.,  concurred. 

Judgment  for  the  PUUtUiff. 

Attorneys  for  the  Plaintiff— /SZa^^ery  and  H&ydon. 
Attorneys  for  the  Defendants — Alltn  cmd  Allen. 


1881.  JONES  17.  THE  MUNICIPAL  COUNCIL  OF  SYDNEY. 


S^pUmber  5..  Negligence— MunictpcUity  doing  work  authorized  by  Statute — Damage  to  an  inii- 

vidual. 

Where  a  Corporation  is  authorized  by  Statute  to  do  certain  work,  they  are  liable 
for  injuries  caused  to  the  property  of  an  individual  by  their  negligent  performance 
of  such  work. 

A  Municipal  Corporation  was  authorized  by  Statute  "  to  cause  proper  and  con- 
venient sewers,  gutters,  drains,  and  watercourses  to  be  made."  They  diverted  a 
natural  watercourse  so  as  to  cause  a  flow  of  sewage  along  an  open  drain  doee  to 
the  PhdntijQrs  land. 

Held,  that  the  Plaintiff  was  entitled  to  recover  for  the  damage  done  to  the 
selling  value  of  his  land. 

This  was  an  action  for  damages  for  negligence  in  the  construction 
and  maintenance  by  the  Defendants  of  an  open  drain  in  Dowling-* 
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street,  Surry  Hills,  adjoining  the  Plaintiff's  property.     The  Defen-       1881. 
dants  pleaded  not  guilty. 

At  the  first  trial  the  jury  gave  a  verdict  for  the  Plaintiff,  damages 
one  farthing.     A  new  trial  was  granted  the  Plaintiff  on  6th  Septem-  (^^JJ^^ 
ber,  1880,  on  the  ground  that  the  damages  were  insuflScient  (reported     Stdnet. 
in  1  N.S.W.  L.B.  815).     The  second  trial  was  held  on  9th  and  10th 
February,  1881,  before  Sir  W.  Manning,  J.,  when  the  jury  found  for 
the  Plaintiff,  damages  £500. 

It  appeared  from  the  evidence  that  a  natural  watercourse,  whicli 
used  to^  flow  at  some  little  distance  from  the  Plaintiff's  land,  and 
which  carried  down  nothing  but  clean  water,  was  diverted  by  the 
Corporation  some  twelve  years  ago  so  as  to  flow  along  a  street  bound- 
ing the  Plaintiff's  land.  The  Corporation  also  raised  the  level  of  Moore 
Park  and  of  some  streets  in  the  neighbourhood,  throwing  the  drainage 
of  an  additional  area  into  the  watercourse.  New  houses  were  erected, 
the  drainage  from  which  found  its  way  into  the  watercourse  then  flow- 
ing in  front  of  the  Plaintiff's  land,  between  it  and  the  roadway  of  the 
street.  This  drainage  was  most  offensive  in  smell,  and  evidence  was 
given  that  the  flow  of  such  offensive  matter  by  an  open  drain  along 
the  frontage  of  the  Plaintiff's  land  caused  a  deterioration  in  its  market 
value. 

A  rule  nisi  for  a  new  trial  was  granted  on  1st  March,  1881,  on  the 
grounds — (1)  that  the  verdict  was  against  evidence;  (2)  that  His 
Honor  was  wrong  in  directing  the  jury  that  they  should  find  sub- 
stantial damages. 

Darley,  Q.C.  {Want  and  Smyth  with  him),  now  moved  to  make 
the  rule  absolute.  The  Defendants  are  not  responsible  for  the  filth 
brought  down  by  this  drain.  They  constructed  it  under  the  powers 
given  them  by  the  Corporation  Act  (1),  and  the  people  living  in  the 
street  have,  without  the  Defendant's  consent,  turned  this  offensive 
water  into  it  The  Defendants  are  not  the  causa  coAisans  of  the 
naisance.  It  is  not  as  if  the  Corporation  owned  baths  and  turned 
the  refuse  water  into  the  drain  so  as  to  cause  an  injury  to  the  Plaintiff. 
Having  constructed  a  gutter  sufficient  to  drain  the  road,  the  Corpora- 
tion is  not  obliged  to  take  any  further  measures  to  deal  with  the 

(1)  14  Vict.,   No.  41 »  B.  84,  enacts  drains,   and  waterconnes  to  be  made 

"That  itihall  be  lawful  for  the  said  along  or   nnder    the    seyeral   streets, 

CoimGil,   and  such  Council  is  hereby  roads,   lanes,    highways,    passages   or 

snthorized,    empowered,  and  required  other   public  places  for   carrying   oflF 

•    .    .    .    from  time  to  time  to  cause  water,   mud,   or  other  filth  from  the 

proper  and  convenient  sewers,  gutters,  same/'    (Private  Act.) 


224  CASES    AT    LAW.  [N.  8.  W.  B. 

1881.  water  which  the  residents  turn  into  the  gutter.  Smart  v.  The  Gor- 
I  poration  of  Sydney  (2)  is  different  from  this  case.     Here  the  Cor- 

9.  poration  constructed  a  watercourse  which  brought  filth  on  to  the 
CoTO^^w  PlaiiitJff'8  land;  but  all  the  Plaintiff  suffers  from  here  is  the  existence 
Stbnbt.  of  an  open  drain  in  the  roadway  in  front  of  his  property.  The  Defen- 
dants are  not  obliged  to  cover  in  such  a  drain,  Sutton  v.  Clarke  (3). 

Sir  0.  Innes  and  Pitcher,  for  the  Plaintiff,  were  not  called  upon. 

The  Court  delivered  judgment  in  favor  of  the  Plaintiff.  The 
Defendants  appealed  to  the  Privy  Council.  The  following  reasons  for 
their  judgments  were  subsequently  given  by  their  Honors : — 

Sir  J.  Martin,  C.J.  This  action  was  brought  against  the  Sydney 
Corporation  to  recover  damages,  partly  for  allowing  certain  offen- 
sive matter  to  go  upon  the  Plaintiff^s  land  from  an  adjacent  drain, 
and  partly  for  bringing  offensive  matter  along  the  drain  close  to  the 
Plaintiff's  land.  The  jury  found  a  verdict  for  the  Plaintiff  with  iSSOO 
damages. 

A  rule  has  been  granted  upon  two  grounds,  one  of  which-^ma  to 
the  direction  to  give  substantial  damages,  if  any— was  only  granted 
pro  forma  in  order  to  enable  the  Defendants,  if  they  wished,  to  appeal 
to  the  Privy  Council.  It  is  sufficient  to  say  that  the  ruling  of  the 
Judge  at  the  trial  is  in  accordance  with  the  decision  of  the  Court, 
and  the  rule  cannot  be  made  absolute  on  that  ground. 

Another  ground  is  that  the  verdict  was  against  the  evidence — 
that  is  to  say  that  the  acts  of  the  Defendant  were  justified  as  having 
been  done  for  the  benefit  of  the  public. 

The  Statute  under  which  the  Defendants  acted  does  not  direct  the 
work  which  caused  the  injury  to  the  Plaintiff  to  be  done ;  it  merely 
authorises  it.  But  it  is  said  that  the  Corporation,  having  done  this 
work,  which  facilitated  the  flow  of  offensive  matter  into  this  gutter, 
and  increased  the  quantity  of  sewage  flowing  past  the  Plaintiff's  house, 
and  which,  it  is  conceded,  is  a  nuisance  to  the  Plaintiff,  are,  notwith- 
standing all  this,  not  liable.  There  is  a  statement  in  the  deelaiation 
that  not  only  the  offensive  matter  was  brought  down  this  drain,  bat 
that  it  was  brought  upon  the  Plaintiff's  land.  It  appears  that  that 
ground  of  action  was  not  insisted  upon  at  the  trial,  and  any  further 
reference  to  it  becomes  immaterial. 

As  to  the  broad  principle  on  which  the  Plaintiff's  right  of  action 
rests,  it  appears  to  me  that,  where  a  Municipal  Council  is  authorised 
to  do  certain  acts,  and  they  do  them  in  such  a  way  as  to  cause  injury 

(2)  6  S.C.R.  380.  (3)  6  Taunt.  19. 
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to  an  individual,  sach  an  individual  has  a  right  of  action.     But  where       1881. 

the  act  i8  done  by  command  of  an  Act  of  Parliament,  the  Council  is 

not  liable  for  the  damage  which  may  result  to  an  individual  by  its  ^^ 

performance.     I  will  cite  three  cases  where  this  principle  is  laid  down.    Municipal 
*  .  .  ...     Council  of 

The  first  case  is  B.  v.  Kerrison  (4),  where  certain  persons  and  their     Sydney. 

successors  were  authorised  by  Act  of  Parliament  to  make  a  river 
navigable,  and  to  cut  through  ground  belonging  to  any  persons  for 
the  purpose  of  making  any  new  channel,  &c.,  by  virtue  of  which  they 
cut  through  a  highway  and  rendered  it  impassable,  and  a  bridge  was 
built  across  the  cut,  over  which  the  public  passed,  and  which  had  been 
repaired  by  the  proprietors  of  the  navigation.  And  it*  was  held  that 
the  proprietors,  and  not  the  county,  were  liable  to  repair.  That 
principle  is  adopted  in  the  much  later  case  of  Oliver  v.  The  North 
Eatiem  Railway  Co.  (5),  where,  during  the  course  of  the  arguments, 
Blackburn,  J.,  says  : — "  In  B,  v.  Kerrisoii  it  was  held  that  where 
persons  were  authorised  by  Statute  to  create  what  would  otherwise 
amount  to  an  indictable  nuisance,  such  as  making  cuts  across  a  high- 
way, they  were  bound,  without  express  enactment,  to  put  and  keep  up 
for  the  public  a  proper  substitute  for  the  old  way,  such  as  a  bridge. 
The  principle  of  that  case  is  expressly  a  point.''  The  third  case  I 
ihall  cite  is  Oeddia  v.  Proprietors  of  the  Bann  Beservoir  (6).  In  the 
head-note  to  that  case  I  find  the  following  passage  : — "  Where  persons 
are  incorporated  by  Act  of  Parliament  for  a  particular  purpose,  and 
have  full  powers  given  them  to  effect  that  purpose,  if  the  e£Fecting  of 
it  may  occasion  (not  only  in  the  course  of  executing  the  necessary 
works  for  the  required  purpose,  but  at  recurring  intervals  afterwards) 
inconvenience  or  injury  to  others,  they  may  be  treated  as  under  an 
obligation  to  take,  from  time  to  time,  measures  to  prevent  the  occur- 
rence of  such  inconvenience  and  injury."  There  are  several  judg- 
ments in  that  case,  but  the  principle  to  be  gathered  from  them  is, 
that  where  work  is  done  under  the  authority,  but  not  by  direction  of 
m  Act  of  Parliament,  an  individual  may  recover  for  injuries  caused  to 
him  by  the  execution  of  the  work. 

What  was  done  here  was  to  bring  a  large  quantity  of  offensive 
water  closer  to  the  Plaintiff's  property  than  before  the  drain  was 
niade.  The  Defendants  had  no  right  to  do  this,  unless  they  took 
care  that  no  injury  resulted  to  the  Plaintiff  from  their  act. 

As  the  Plaintiff  has  made  out  a  good  cause  of  action,  by  showing 

(4)  8  M.  &  S.  626.  (6)  3  App.  Cm.  430. 

(5)  L.R.  9  QB.  409 ;  43  L. J.  Q.B.  (7)  10  C.R  N.S  763  ;  30  L.J.  C.P. 
196.  305. 
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1881.        that  the  works  of  the  Defendants  created  a  nuisance,  and  that  he  was 

I  placed  in  a  worse  position  than  before  the  works  were  execated,  it 

V,  seems  to  me  that  the  verdict  was  right. 

Council  of       Sir  W.  Manning,  J.     I  am  of  the  same  opinion,  but  I  am  content 

Btdnkt.     to  confine  my  remarks  to  the  particular  facts  of  the  case  now  before 

me,  beyond  which  it  is  not  necessary  to  go. 

There  was  here  a  diverting  of  the  channel  by  which  the  water 
naturally  flowed.  The  Defendants,  as  trustees  of  Moore  Park,  shut  up 
the  natural  watercourse  through  the  Park,  and  made  this  drain  in  front 
of  the  Plaintiff's  land.  They  probably  did  good  service  to  the  pubUe 
by  making  a  straight  watercourse  in  place  of  a  circuitous  one  with  a 
slower  flow,  but  they  ought  to  have  done  their  work  effectively  and 
completely,  so  as  not  to  cause  injury  to  individuals. 

It  is  said  that  the  Corporation  could  not  have  made  the  drain 
further,  and  so  carried  the  sewage  beyond  the  Plaintiff's  land> 
because  it  reached  to  the  boundary  of  the  Redfem  municipality; 
and  it  was  said  that,  if  they  took  it  further,  they  would  have  made 
themselves  liable  to  actions  or  other  proceedings  at  the  instance  of 
that  municipality  or  of  its  inhabitants.  But  if  this  be  so,  they 
ought  to  have  foreseen  that  consequence  when  they  constructed  this 
drain  to  the  point  where  they  stopped.  Besides,  the  natural  channel 
ran  into  and  through  the  Redfem  Municipality  on  its  way  to  the  sea ; 
and  that  municipality  could  not  have  complained  if  the  Defendants 
had  left  the  drainage  to  follow  its  natural  course. 

I  also  concur  with  His  Honor  the  Chief  Justice  that,  apart  from 
Defendants'  act  in  diverting  the  channel  and  substituting  a  sewer 
along  the  Plaintiff's  frontage,  they  ought  to  have  built  and  covered 
the  substituted  drain  in  a  proper  manner.  Suppose  there  was  a 
natural  watercourse  down  King- street  in  this  city  to  Darling 
Harbour,  and  the  Municipality  thought  it  should  go  down  Oeorge- 
street,  and  constructed  an  open  drain  along  that  street  and  left 
it  in  that  state,  would  they  not  be  liable  ?  Or,  suppose  a 
natural  watercourse  down  Regent-street,  in  Westminster,  flowing 
towards  the  Thames,  across  Pall  Mall,  were  diverted  and  taken 
through  the  latter  street  by  an  open  drain,  conveying  sewage  by 
the  houses  and  land  of  its  inhabitants,  could  there  be  a  question 
that  this  would  be  actionable?  Although  the  act  itself  were 
authorised  by  an  Act  of  Parliament,  still  they  who  acted  on 
that  authority  would  be  bound  to  do  it  in  such  a  way  as  to  cause  no 
nuisance  to  individuals :  and  this  obligation  would  certainly  not  be 
complied  with  in  the  cases  supposed,  and  was  not  so  in  this  case* 
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WiNDEYBBy  J.     The  defence  made  to  this  action  was  that  as  the       1881. 
Defendants  constructed  this  work  by  the  authority  of  an  Act  of  Par-       , 
liament^  they  were  not  liable  for  the  damages  consequential  upon  it.  v. 

The  Plaintiff  said  that  the  work  had  been  improperly  performed.    The  oJunciI^wJ 
right  of  the  Plaintiff  to  complain  of  such  negligence  appears  from     Sydney. 
Oeddes  v.  Proprietors  Bann  Reservoir  (6),  which  was  an  action  for 
damages  occasioned  to  the  Plaintiff's  lands  by  the  floodings  of  water 
which  were  the  result  of  negligence  on  the  part  of  the  Defendants^  who 
were  authorised  by  Act  of  Parliament  to  collect  the  waters  of  different 
streams^  and  send  them  through  a  channel  to  supply  the  river  Bann. 
At  page  452   of    the   report   Lord  Selborne   says : — "  Further,  it 
appears  to  me  to  be  clear  that  if  by  this  Act  of  Parliament,  power  is 
given  to  the  Defendants  to  convey  by  this  particular  channel  to  the 
River  Bann  a  supply  of  water,  which  would  not  otherwise  in  the  same 
manner  naturally  pass  down  that  channel,  and  to  do  all  things  proper 
and  necessary  for  the  conveyance  and  regulation  of  such  supply  of 
water,  that  power  does  not  enable  or  authorise  them  to  flood  the  lauds 
of  the  neighbouring  proprietors,  unless  it  would  be  impossible  to 
avoid  or  prevent  such  flooding  by  any  reasonable  and  proper  use  of 
their  statutory  powers.     For  this  proposition  I  do  not  think  it  neces- 
sary to  cite  authority,  but  I  may  say  that  it  appears  to  me  to  be  con- 
sistent with  all  the  authorities  which  have  been  referred  to,  and  to 
rest  upon  very  evident  grounds  of  reason,  justice  and  law.'' 

There  is  a  duty  imposed  on  the  Defendants  here  to  take  care  that 
they  caused  no  more  inconvenience  to  the  Plaintiff  than  was  absolutely 
unavoidable.  If  it  were  necessary  to  sweep  or  clear  the  drain,  then 
they  ought  to  have  done  so.  The  jury  found  that  there  was  negli- 
gence in  making  an  open  drain  in  such  a  place,  and  I  think  thai  the 
Defendants  are  liable.  Whitehouse  v.  Fellowes  (6)  is  an  authority  to 
the  same  effect  as  those  which  have  been  cited.  The  case  of  Sutton  v. 
Ola/rke  (8),  cited  by  Mr.  Darley,  is  there  commented  upon  and  distin- 
guished. If  the  necessary  consequence  of  doing  certain  authorised 
acts  is  that  individuals  are  injured,  no  cause  of  action  will  arise;  but 
it  is  not  so  where,  as  here,  there  has  been  negligence  in  carrying  out 
works  constructed  under  statutory  authority. 

Rule  discharged. 

Attorneys  for  Plaintiff— TTan^,  Johnson,  and  ScarvelL 
Attorney  for  Defendants— ifemma?!. 

(8)  6  Tvinton  19. 
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1*^1-  CUDMORE  Ain>  Anothir  v.  WILSON. 


September  1. 


CroiDn  Lands  ^cte— 39  Viet,,  No.  13,  m.  6  de  II— Tranter  qf  conditional  pwrehoH 
to  infant  under  sixteen  years  qfctge—Heg,  L  ^qfEegulaiians  qf  1875  ultra  vires. 

A  conditional  purchase  made  under  the  Crown  Lands  Alienation  Act  of  1861 
(26  Vict.,  No.  1),  was  transferred  alter  the  passing  of  the  Lands  Acts  Amendment 
Act  of  1875  (29  Vict.,  No.  13),  to  an  infant  under  the  age  of  sixteen  years.  The 
transfer  was  made  within  three  years  of  the  conditional  purchase. 

Held,  that  the  transfer  was  valid. 

Held  also,  that  ^eg.  I.  34  of  the  Regulations  of  1875,  so  far  as  it  professes  to 
prohibit  such  a  transfer,  is  ultra  vires. 

Debiurreb  to  the  second  replication.  The  declaration  was  in 
trespass  for  damages  to  the  Plaintiffs'  run. 

The  first  plea — as  to  trespasses  upon  the  land  shown  upon  a  plan 
and  coloured  green — alleged  the  conditional  purchase  by  the 
Defendant,  Thomas  Wilson,  of  320  acres  of  land  coloured  brown. 
The  plea  then  stated  that  "  afterwards  he,  as  such  conditional 
purchaser — having  complied  with  the  requirements  of  the  Grown 
Lauds  Alienation  Act  of  1861,  and  the  Lands  Acts  Amendment  Act 
of  1875,  and  the  regulations  thereunder,  and  not  being  under  the  age 
of  twenty-one  years,  and  having  resided  for  one  whole  year  upon  the 
said  land  so  conditionally  purchased  by  him  as  aforesaid,  and  whilst 
the  said  conditional  purchase  was  in  full  force  and  effect — duly 
transferred  the  said  land  to  one  J.  T.  Wilson,  in  accordance  with 
the  provisions  of  the  Crown  Lands  Alienation  Act  of  1861,  and  the 
Lands  Acts  Amendment  Act  of  1875,  and  the  Transfer  of  Conditional 
Purchases  Declaratory  Act  of  1879.^'  The  plea  then  alleged  that, 
while  the  said  conditional  purchase  was  in  full  force  and  effect, 
the  said  J.  T.  Wilson  made  an  additional  selection  of  320  acres 
of  land  adjoining  the  said  conditional  purchase,  which  is  the  land 
coloured  green.  The  plea  then  alleged  that  at  the  time  of  the 
alleged  trespasses  the  said  additional  selection  was  in  full  force  and 
effect,  and  that  the  Defendant,  with  the  permission  and  by  the 
authority  of  the  said  J.  T.  Wilson,  entered  upon  and  occupied  the 
said  land  as  he  lawfully  might,  which  are  the  alleged  trespasses 
pleaded  to. 

The  second  replication  to  the  first  plea  stated  that  the  alleged 
transfer  in  the  said  plea  mentioned  was  made  after  the  passing  of  the 


VOL.  n.] 


CASES    AT    LAW. 


229 


Lands  Acts  Amendment  Act  of  1875,  and  before  the  expiration  of 
three  years  from  the  making  of  the  conditional  purchase  of  the  land " 
alleged  to  have  been  transferred  as  aforesaid,  and  that  at  the  time  of 
the  said  alleged  transfer  the  said  J.  T.  Wilson  was  an  infant  under  the 
age  of  sixteen  years. 

The  Defendant  demurred  to  the  second  replication  on  the  ground 
that  ^'  a  conditional  purchase  which  was  taken  up  under  the  Crown 
Lands  Alienation  Act  of  1861,  and  before  the  passing  of  the  Lands 
Acts  Amendment  Act  of  1875,  may  be  legally  alienated  and  trans- 
ferred to  an  infant  under  the  age  of  sixteen  years." 

Salomons,  Q.C.  (6r.  B.  Simpson  with  him),  in  support  of  the 
demurrer.  At  Common  Law  a  conveyance  of  land  may  be  made  to 
an  infant,  and  there  is  nothing  to  be  found  in  the  Lands  Acts  limiting 
this  right.  Section  18  of  the  Alienation  Act  of  1861  (1)  is  the  only 
place  in  the  Acts  where  transfers  are  mentioned,  and  at  the  time  when 
that  Act  was  passed  an  infant  of  any  age  might  make  a  conditional 
purchase.  Section  6  of  the  Amendment  Act  of  1875  (2)  only  deals 
with  conditional  purchases,  and  does  not  relate  to  transfers.  [He 
was  here  stopped  by  the  Court.] 

Barlmf,  Q.C.  (Wathins  with  him),  in  support  of  the  replications. 
This  transfer  is  bad ;  it  is  a  fraud  on  the  policy  of  the  Lands  Acts.  If 
a  man  could  make  a  selection,  and  at  the  end  of  twelve  months 
transfer  it  to  his  infant  son,  he  would  practically  evade  section  6  of 
the  Amendment  Act  of  1875  (2),  which  prohibits  selection  by  infants 


1881. 

CXTBMOBE 
V. 

Wilson. 


(1)  25  Vict.,  No.  1,  8.  18.  "  At  the 
expiration  of  three  years  from  the  date 
of  conditional  purchase  of  any  snch  land 
M  aforesaid,  or  within  three  months 
thereafter,  the  balance  of  the  purchase- 
money  shall  be  tendered  at  the  office  of 
the  Colonial  Treasurer,  together  with  a 
declaration  by  the  conditional  purchaser 
or  his  alienee    ....     to  the  effect 

that  such  land  has  been 

from  the  date  of  occupation  the  bondjide 
residence  either  continuously  of  the 
original  purchaser  or  of.  some  alienee  or 
raecessive  alienees  of  his  whole  estate 
And  interest  therein,  and  that  no  such 
alienation  has  been  made  by  any  holder 
thereof  until  after  the  bond  fide  resi- 


dence thereon  of  such  holder  fox  one 
whole  year  at  tlie  least,  &o."  1  01. 
Stat  655. 

(2)  39  Vict.,  No.  13,  s.  6.  "Theword 
'  person '  in  the  thirteenth  section  of 
the  *  Crown  Lands  Alienation  Act  of 
1861  *  shall,  in  respect  of  conditional 
purchases  applied  for  and  made  previous 
to  the  passing  of  this  Act,  be  held  to 
mean  and  include  any  person  whether 
under  or  oyer  the  age  of  twenty-one 
years ;  but,  from  and  after  the  passing 
of  this  Act,  such  word  'person'  shall 
mean  only  such  a  person  of  or  over  the 
age  of  sixteen  years.  Provided,  &c." 
1  01.  Stat.,  574. 
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1881.       under  sixteen  years  of  age.     Section  11  of  the  same  Act  (3)  shows 
"~~  that  the  Legislature  did  not  contemplate  that  land  would  be  held  by 

t;.  infants  unless  they  were  above  the  age  of  sixteen  years.  In  that 
Wilson,  gection  the  word  "  owner  "  is  used,  which  includes  a  transferee  of  a  con- 
ditional purchase.  Reg.  I.  34  of  the  Hegulations  of  1875  (Part  1,  Ch. 
2,  Beg.  1 9  of  the  Hegulations  of  1S80)  is  decisive.  The  Kegulation  is  in 
these  terms : — "  Any  conditional  purchaser  who  may  have  resided  for 
twelve  months  upon  his  selection  may  transfer  the  same  to  any  person, 
not  being  a  married  woman  or  a  minor  tender  the  age  of  sixteen  years, 
by  giving  notice  to  the  land  agent  of  the  district  in  the  form  marked 
K.  hereto  appended.  Purchases  upon  which  the  conditions  of  resi- 
dence and  improvement  have  been  completed  may  be  transferred  in 
like  manner  at  any  time.''  This  Regulation  was  duly  proclaimed,  and 
now  has  the  force  of  law ;  and  it  is  not  inconsistent  with  section  18  of 
the  Alienation  Act  of  1861  (1),  which  is  the  only  section  where  the 
transfer  of  a  conditional  purchase  is  mentioned.  [Sib  W.  Manning,  J. 
The  Regulation  may  be  good  as  to  selections  made  after  the  Amend- 
ment Act  of  1875,  and  yet  be  bad  as  to  selections  made  before  thftt 
Act.]  The  judgments  in  the  case  of  Blackwood  v.  L.  C.  Bank  of 
Australia  (4),  in  the  appeal  to  the  Privy  Council,  show  the  large 
powers  given  by  the  Lands  Acts  to  the  Grovemor  to  frame  Regulations. 
By  section  2  of  the  Transfer  Declaratory  Act  (42  Vict.  No.  26) 
"  the  expression  'transfer'  means  any  notification  of  transfer  made  and 
communicated  to  the  land  agent  in  pursiiance  of  the  Regulations  in 
force  for  the  time  being  under  the  Crown  Lands  Alienation  Acts ;" 
and  by  section  3,  condition  2  (5),  of  the  same  Act,  a  transfer,  to  be 
valid,  must  be  made  in  accordance  with  the  Regulations.  At  the 
time  this  Act  was  passed,  Reg.  I.  34  was  in  force.  Besides,  the 
Defendant  by  his  first  plea  alleges  that  the  transfer  was  made  in 
accordance  with  the  provisions  of  this  Act,  and  he  is  bound  by  the 
limitations  which  it  imposes. 

(3)  39  Vict.,  No.  13.,  a.  11.     "Any  same  rights  in  respect  of  saoh  agree- 

penon  between  the  ages  of  sixteen  and  ment,  as  if  he  were  of  the  full  age  of 

twenty-one  yean  who,  after  the  passing  iwenty-one  years."   1  01.  Stat.  575. 

of  thb  Act,  shall  become  the  owner  of  (4)  L.R.  5  P.O.  92  ;  43  L.J.  P.C.  25. 

a  conditional  purchase,  and  shaU,  whilst  (5)  42  Vict.,  No.  26,  s.  3,  oondition 

such  owner,  enter  into  any  agreement^  (2).     *'  No  transfer  shall  hare  the  effect 

&c or  shall,   being   such  hereinbefore    expressed    unless    such 

owner   as   aforesaid,'   enter   into   any  transfer  shall  have  been  or  shall  here- 

agreement  for  or  in  relation  to  the  loan  after  be  made,  executed,  and  lodged  in 

of  money shall  be  subject  accordance  with  the  Regulations.'*  2  OL 

to  the  same  liabilities,  and  have  the  Stat.  2434. 


Wilson. 
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Sib  J.  Martin,  C.J.  The  question  raised  by  this  demurrer  is,  1881. 
whether  a  transfer^  made  since  the.  passing  of  the  Lands  Acts  q^j^^q^^ 
Amendment  Act  of  1875,  to  a  person  under  the  age  of  sixteen  years  v. 
by  a  conditional  purchaser,  who  had  taken  up  the  land  under  the 
Alienation  Act  of  1861,  is  a  valid  transfer.  We  hare  been  referred  to 
section  6  of  the  Amendment  Act  of  1875  {2),  which  limits  the  power 
to  make  conditional  purchases  to  persons  uf  the  age  of  sixteen  and 
upwards ;  out  that  section  is  not  to  the  effect  that  a  transfer  can  not 
be  made  to  a  person  under  the  age  of  sixteen.  Before  the  passing  of 
that  Act  it  had  been  held  that  an  infant,  whether  under  or  over  the 
age  of  sixteen,  might  become  a  conditional  purchaser,  and  make  a 
declaration,  and  comply  with  the  other  conditions  of  the  Act.  Well^ 
the  Legislature,  it  appears,  thought  that  this  was  not  a  right  state  of 
things,  and  accordingly  passed  this  6th  section  in  1875  (2).  But  at 
that  time  a  conditional  purchaser  had  a  power  of  transfer.  This 
power  existed  at  Common  Law,  and  independently  of  any  enactment 
or  any  decision  of  the  Privy  Council.  There  is  nothing  in  this  6th 
section  to  limit  that  right;  and  a  conditional  purchaser  may  make  a 
transfer  to  any  one,  although,  it  is  true,  an  infant  cannot  transfer  a 
conditional  purchase  away  from  himself.  It  is  said  that  this  right 
was  controlled  by  the  d4th  Regulation,  and  that  that  Regulation 
prohibited  transfers  to  infants  under  the  age  of  sixteen  years.  It 
may  profess  to  do  so  in  defiance  of  the  Common  Law ;  but,  if  so,  it 
is  ultra  vires.  The  Plaintiffs'  replication  is  bad,  and  the  judgment  on 
the  demurrer  must  be  for  the  Defendant. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  It  may  be  that 
the  reasons  by  which  this  conclusion  is  supported  would  apply  to  the 
transfer  of  a  conditional  purchase  made  8ince  the  passing  of  the 
Amendment  Act  of  1875,  but  my  decision  is  only  with  reference  to 
the  case  now  before  the  Court.  This  conditional  purchaser,  who 
made  his  selection  before  1875,  had  a  right  to  transfer  to  any  person ; 
and  I  do  not  see  that  the  Amendment  Act  of  1875  affected  this 
transferor,  whatever  effect  it  might  have  on  a  person  purchasing  since 
1875.  If  the  Legislature  had  intended  to  prohibit  transfers  to  infants 
ander  sixteen  years  of  age,  such  intention  could  have  been  expressed 
in  a  few  words.  It  might  have  said  that  no  infant  under  the 
age  of  sixteen  shall  hold  conditionally  purchased  land,  instead  of  con- 
fining itself  to  a  prohibition  of  selection  by  them.  It  would  have 
been  a  strong  measure  to  make  an  enactment  of  this  sort,  seeing  that 
it  would  take  away  a  right  already  enjoyed  at  Common  Law  and  under 
the  previous  Statute ;  and  it  does  not  appear  to  me  to  have  been  at  all 
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1881.        in  the  contemplation  of  the  Legislature.     And  I  take  it  to  be  very 
clear  that  the  Court  cannot  by  any  inference  take  away  what  is  a 
^^  Common  Law  right.     Under  the  Alienation  Act  of  1861  certain  limi- 

WiLsoN.  tations  were  imposed  on  alienation  ;  but,  subject  to  those  limitationsj 
the  right  to  transfer  was  left  as  at  Common  Law.  Under  that  Act  an 
alienation  to  an  infant  under  sixteen  years  of  age  was  valid ;  and,  as 
the  Statute  has  not  limited  the  Common  Law  right  to  make  a  transfer 
to  any  person^  certainly  the  Regulation  cannot  do  so. 

WiNDEYER,  J.     I  concur.     I  agree  with  the  Chief  Justice  that  the 
34th  Regulation  is  ultra  vires,  and  of  no  effect. 

Judgment  for  the  Defenda/nt  on  the  demurrer. 

Attorneys  for  the  Plaintiff — Ellis  and  Mahinson. 
Attorneys  for  the  Defendant — Robertson  and  Fisher. 


2332  M'CREA  v,  ROPER,    (a) 


SmUmh^  12    ^^'^^^^'^  Lands  AUencUion  ^ct  1861,  s.  18 — Sufficiency  of  description  m  appUeation/or 
^P^^"*'^     '  selecHon^New  Trial— Costs, 

A.  applied  at  the  Wagga  Lands  0£5ce  to  select  land  by  the  description  "  County 
of  C,  Parish  of  S.J.,  320  acres  north  of  Mr.  Hammond's  selection  from  the 
Springs."  A.  paid  the  deposit  money,  and  fulfilled  the  conditions  of  residence  and 
improyements.     Losing  possession,  A.  brought  ejectment,  and  won  a  verdict. 

Held,  the  description  was  void  for  uncertainty,  and  the  application  invalid. 

I*lood  V.  Longford  (1)  discussed. 

Costs  of  motion  for  new  trial  to  abide  the  event,  as  Plaintiff  came  to  support 
the  ruling  of  the  Judge. 

Ejectment.  The  Plaintiff's  application  at  the  Lands  Office  early 
in  1875  (before  the  Lands  Act  Amendment  Act^  1875^  came  into 
operation)  for  the  selection  in  dispute  ran  thus  : — "County  of 
Cumberland^  Parish  of  South  Junee^  320  acres>  north  of  Mr. 
Hammond's  selection^  from  the  Springs."  The  action  was  tried  at 
Wagga  Circuit  in  Aprils  1881,  before  the  Chief  Justice^  who,  con- 
sidering himself  bound  by  Flood  v.  Longford  (1),  held  it  to  be  suffi- 
cient, but  reserved  the  point.  Verdict  for  the  Plaintiff.  In  June, 
1881,  a  rule  nisi  for  a  new  trial  on  the  point  reserved  was  obtained 
by  the  Defendant. 

(1)  Knox,  449. 
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Darl^y,  Q.G.,  (0.  B,  Simpson  with  him),  moved  to  make  the  rule  1881. 

absolute.  In  Beards  v.  Oornel  (2)  the  description,  "County  of  Durham,  j 

parish  of  Underbank,  120  acres  adjoining  the  southern  boundary  line  ^, 

of  the  village  reserve  at  Underbank,"  was  held  to  be  insufficient,  and  Ropkb, 
not  cured  by  subsequent  survey  and  occupation.     Flood  v.  Longford 
(1),  if  law,  is  distinguishable    [Stopped  by  the  Court] 

Salomons,  Q.O.  {Pilcher  with  him),  for  the  PlaintiflF.  The  section 
(3)  requires  an  "  application,^'  not  a  "  description ;"  otherwise  an 
illiterate  person  could  not  apply.  The  Crown  is  satisfied,  why  should 
a  stranger  complain.  [Sir  J.  Martin,  C.J.  The  Crown  cannot 
help  itself :  it  is  bound  to  take  the  money  offered.]  It  is  for  the 
Defendant  to  show  the  description  does  not  agree  with  the  occupa-, 
tion.  Our  occupation  identifies  the  land.  [Sir  J.  Martin,  C.J. 
The  "  occupation  '*  proves  nothing,  unless  the  land  occupied  has  been 
duly  applied  for.     An  "  application"  must  say  what  you  apply  for.] 

No  reply  was  called  for. 

Sir  J.  Martin,  C.J.  This  was  an  action  of  ejectment  brought  by 
the  Plaintiff  to  recover  possession  of  a  piece  of  land  said  to  have  been 
conditionally  purchased  by  him  early  in  the  year  of  1875.  At  the 
trial  at  Wagga  Wagga  the  Plaintiff  put  in  the  original  application  to 
the  district  lands  office.  The  question  then  arose,  whether  the  applica- 
tion specified  the  land  with  sufficient  accuracy. 

We  have  heard  a  great  deal  of  argument  that  an  accurate  descrip. 
tion  is  not  necessary.  The  13th  section  of  the  Land  Alienation  Act 
of  1861  (3)  says,  that  any  person  may  tender  "  a  written  application'^ 
for  the  land  he  wishes  to  select.  The  application  must  be  in  writing 
for  the  land  he  desires  to  purchase.  How  can  he  indicate  what  land 
he  wishes  to  purchase  unless  he  describes  it  ?  Tou  cannot  ask  for 
forty  acres  of  land  without  saying  what  land  it  is ;  it  would  not  be  an 
"application"  within  the  Act. 

There  are  various  modes  of  describing  a  piece  of  land.     It  need  not 

be  done  in  the  best,  or  most  accurate  terms,  such  as  a  surveyor  would 

n»e.     You  may  describe   it  by  a  line  running  between  two  fixed  or 

ascertainable  points,  or  as  lying  between  two  creeks,  rivers,  or  other 

boundaries.     All  the  law  requires  is  that  you  should  name  the  land,  so 

^iiat  it  can  be  identified     The  description  must  be  certain  in  itself, 

(w    ^Vatkins*  Land  Acts,  113,  ditional  purchase  of   any  such   lands 

^^  (3)    2S  Vict.,  No.  1,  8.  13  enacts  that and  may  pay  to  such  land 

Ajxy  pergon  may  upon  any  land  office      agent  a  deposit  of  25  per  cent,  of  the 
y  ^^^Xkderto  the  land  agent  for  the  dis-      purchase  money  thereof."     1  01,  Stat., 
*'*^*  *  'Written  application  for  the  coi>-      563f 
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1881.       or  must  contain  something  by  which  it  can  be  made  certain.     It  must 

M*Cbba     °^^  ^^  ^°  application  that  could  be  fitted  to  a  thousand  pieces  of  land. 

V.         In  this  case  the  description  is  "  County  of  Cumberland,  Parish  of 

South  Junee,  320  acres  north  of  Mr.  Hammond's  selection  from  the 

Springs.'' 

At  the  trial,  I  thought  it  not  worth  the  paper  it  was  written  on  ; 
but  after  reference  to  various  cases  decided  by  this  Court,  especially 
Floodr.  Longford  (1),  I  expressed  an  opinion  that  the  trial  should  go 
on.  But  now  the  point  is  taken  here,  I  am  in  a  different  position.  My 
opinion  is  that  those  cases  are  not  to  be  regarded  as  authorities, 
except  where  the  circumstances  are  the  same.  The  present  is  not  a 
case  of  that  sort.  The  description  here  is  too  vague — "  north  of  Mr. 
Hammond's  selection" — north  of  what  part  of  the  selection  f  Suppose 
the  boundary  two  miles  long,  what  part  of  the  two  miles  is  it 
''  north"  of  ?  There  are  an  infinite  number  of  pieces  of  ground 
which  this  application  would  fit,  and  that  being  so,  we  cannot  see  that 
the  Plaintiff  made  a  "  written  application"  for  this  land,  aiid  con- 
sequently his  title  fails.  There  must  be  a  rule  absolute  for  a  new 
trial. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  Under  the 
circumstances  1  think  the  description  was  insufficient.  I  am  far  from 
saying  that  it  might  not  be  sufficient  to  justify  the  Grovemmentj 
guided  by  further  evidence,  to  amend  the  title  under  the  recent  Act 
(4).  It  might  be  shown  that  all  the  other  land  north  of  Hammond's 
selection  had  been  taken  up^  and  a  square  block  of  330  acres  left  to 
which  alone  this  application  could  apply :  but  there  was  no  such 
evidence  at  the  trial.  It  is  the  vaguest  description  I  have  ever  seen. 
The  Government  has  a  right  to  know  what  it  is  selling,  and  other 
applicants  what  is  left  open  for  selection.  I  was  not  present  when 
Flood  V.  Longford  (1)  was  decided,  but  the  description  there  was  much 
more  precise.  It  was  '^  between  the  16  and  17-mile  tree,  on  the 
road  from  Narrandera  to  Wagga,  and  includes  two  small  sandhills  and 
a  waterhole."  The  former  part  gave  a  line  of  frontage ;  and  it  was 
quite  possible  you  could  only  find,  with  sufficient  accuracy,  one  square 
block  of  40  acres,  with  such  a  frontage,  that  would  contain  the  '*  two 
small  sandhills  and  waterhole." 

(4)  39  Vict.,   No.   13,   s.    14.     <*  No  intended  to  be  described  in  his  applica- 

error  or  uncertainty  in  the  description  tion,"  and  enacts  that  a  notification  of 

.     .    shall  vitiate  the  purchase  in  any  the  Minister's  approval  shall  be  oondu- 

case  where  the  Minister  is  satisfied  that  sive  evidence  of  identity  of  the  land. 

the  land  occupied    .    .    .    is  the  land  1  OL  Stat.,  676. 
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WiNDETER^  J.     1   concur  with    their   Honors   in  thinking   the       1881. 
description  insufficient. 


M*Cbba 
Rule  absolute.  ^  ^* 

EOFXB. 


Some  discussion  then  ensued  as  to  the  costs. 

The  Chief  Justice  said  the  costs  of  the  first  trial  would  abide  the. 
event.     So,  too,  would  the  costs  of  this  motion,  for  the  Plaintiff 
though  unsucce'bsful  here,  came  to  support  the  ruling  of  the  Judge  at 
the  trial. 

Attorneys  for  Plaintiff— JKoftar^M/i  ^  Fisher,  agents  for  H.  F. 
Oampbell,  of  Wagga. 

Attorney  for  Defendant — M.  A.  H.  FitzKardinge,  agent  for  H.  B. 
FUzhardinge,  of  Wagga. 


THE  BOROUGH  OF  PADDINGTON  v.  THE  MUNICIPAL  COUNCIL  OP        1881. 

SYDNEY.  

September  13. 
MimieipaUike  Ad,  31  Vict.  No.  1%  i.  le^—EaUable  Property^Sydney  Common. 

Land,  part  of  the  Sydney  Common,  is  not  rateable  property  within  the  meaning 
of  Section  163  of  the  Municipalities  Act. 

District  Court  Appeal.  The  action  was  brought  in  the  Sydney 
District  Court  to  recover  £81  Is.  3d.  for  rates  alleged  to  be  due  on 
certain  lands  in  the  Plaintiffs'  Municipality^  forming  part  of  the 
Sydney  Common.  The  Defendants  disputed  their  liability.  By 
consent  a  verdict  was  entered  for  the  Plaintiffs^  subject  to  the  follow- 
ing case  stated : — 1.  That  the  Defendants  are  rateable  in  respect  of 
the  land^  unless^  by  reason  of  its  forming  portion  of  the  Sydney 
Common^  it  is  exempt.  2.  The  Plaintiffs  admit  that  the  said  land 
is  part  of  the  Sydney  Common^  and  further  that  on  part  of  the  same 
is  erected  a  reservoir  used  for  the  public  water  supply.  3.  The  ques- 
tion  for  the  Court  is  whether  such  lands  are  exempt  by  reason  either 
of  the  same  being  part  of  the  Sydney  Common^  or  by  the  erection  or 
nae  aforesaid. 

On  16th  August^  1866^  an  abstract  of  lauds  set  apart  for  public 
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1881.        purposes  was  laid  on  the  tables  of  both  Houses  of  Parliament.      On 

30th  September,  at  a  meeting  of  the  Executive  Council,  the  Grovernor 

Pajdd^gton  dedicated  the  lands.     On  5th  October  the  following  notification   was 

V'  made  m  the  Ghvemment  Gazette  of  that  date  :— "  His  Excellency  the 

Council  oy  Governor,  with  the  advice  of  the  Executive  Council,  has  been  pleased 

Sydney,     ^q  dedicate  the  Crown  Lands  hereunder  described  to  the  several  public 

purposes    mentioned    in    connection   therewith,    abstracts    of  such 

intended  dedications  having   been  duly   laid  before   Parliament   in 

accordance  with  the  5th  section  of  the  Crown  Lands  Alienation  Act 

of  1861/'     The  schedule  named  490  acres  of  land,  and  expressed 

them  to  be  dedicated  for  public  purposes  as  a  permanent  common. 

This  land  is  the  land  known  as  the  Sydney  Common. 

Darhy,  Q.C.  {Wcmt  with  him)  in  support  of  the  appeal.  These 
lands  are  vested  in  trustees  for  public  purposes,  and  are  within  the 
exceptions  in  section  163  of  the  Municipalities  Act  (1).  They  were 
dedicated  as  part  of  the  Sydney  Common  to  public  purposes  by  a 
proclamation  in  the  Oovemment  Oazetts  of  5th  October,  1866, 
under  the  powers  conferred  by  section  5  of  the  Crown  Lands 
Alienation  Act  of  1861  (25  Vict.  No.  1).  They  were  declared  a 
permanent  common  in  the  same  Gazette  which  proclaimed  the  dedi- 
cation of  the  Water  Reserve.  The  case  of  The  Borough  of  Randwick 
V.  The  Municipal  Council  of  Sydney  (2)  decided  that  land,  part  of 

(1)  31  Vict.,  No.  12,  a.  163,  enacts,  District  Court  Judge  decided  that  that 
'*  All  lands,  houses,  warehouses,  count-  land  in  the  Water  Reserve  was  not 
ing-houses,  shops,  and  other  buildings,  rateable,  and  nonsuited  the  Plainti£b. 
tenements  or  hereditaments  within  any  M,  H,  Stephen^  Q.C.  (E,  Barton  with 
Municipality  shall  be  rateable  property  him),  for  the  Plaintiffs,  referred  to 
within  the  meaning  and  for  all  the  section  163  of  the  Municipalities  Act» 
purposes  of  this  Act,  save  as  is  next  and  cited  ejejDarte  Taylor  (7  S.C.R.  407) 
hereinafter  excepted — that  is  to  say,  on  the  point  whether  the  puipose  for 
land  the  property  qf  Her  Majesty  and  which  the  land  was  reaerred  waa  a 
unoccupied  or  used  or  reserved  or  vested  public  one. 

in  trustees  for  public  purposes ;  land  and  Darley,  Q.C.   {Want  with  him),  for 

buildings  in  the  occupation  of  the  Im-  the  Defendants,  referred  to  s.  5  of  the 

penal  Government  or  the  Government  Crown  Lands  Alienation  Act  of  1861. 

of  New  South  Wales  or  of  the  Council  Faucktt,  J.    I  confess  I  can  see  no 

of  the  Municipality,  Hospitals,  &c.  .  .*'  difficulty  in  the  matter.  The  dedication 

2  01.  Stat.  1524.  in  the  Oaaette  is  said  to  be  for  public  pnr- 

(2)  BoKOiTOH  OF  Randwick  v.  The  pose8,andthe  purpose  of  providing  water 
Mayok  and  Corporation  of  Sydney  supply  is  one  of  the  purposes  mentioned 
(Ex  reL  Knox)  25th  June,  1880.  in  section  5  of  the  Alienation  Act.     By 

District  Court  Appeal.  Action  for  section  163  of  the  Municipalities  Act 
rates  in  respect  of  land  of  the  Defend-  certain  land  vested  in  ti  ustees  is  ex- 
ants  within  the  Plaintiff  borough,  form-  empted  from  being  rateable.  The  land 
ing  part  of  the  Water  Beserve.    The  here,  being   reserved  for   pabUc  pnr* 
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the  Water  Reserve,  was  within  the  exception  in  the  section  ;  and  that       188L 

case  is  conclusive  on  the  point  in  dispute  in  this  action.     The  effect  Z" 

of  the  private  Acts  of  30  Vict.  &  81  Vict.  (3)  is  to  vest  the  Sydney  Pabdiitoton 

Common    in    the   Sydney   Municipal   Council   as  trustees  for  the   \m    ^'    ^, 

purpose  of  improving  it,  aqd  for  effecting  such  improvements  they  Coumcil  of 

are  given  power  to  sell  certain  portions  of  the  land.     The  other  side       ^^^'^• 

relies  on  these  Acts ;  but  the  powers  of  sale  which  are  conferred  on 

the  Sydney  Council  are  to  be  executed  for  the  public  benefit,  and  for 

the  purpose  of  improving  the  rest  of  the  Sydney  Common.     They 

cannot  sell  the  land  for  other  purposes. 

SaloTttons,  Q.C.,  in  support  of  the  verdict.  These  lands  are 
rateable.  By  section  163  of  the  Municipalities  Act  (1)  all  lands, 
except  land  the  property  of  Her  Majesty^  aud  vested  in  trustees  for 
public  purposes,  are  rateable;  that  is  the  plain  meaning  of  the 
section.  Lands,  in  order  to  come  within  the  exception,  must  be  the 
property  of  Her  Majesty,  for  the  words  *'  trustees  for  public  purposes'' 
are  governed  by  the  words  "  the  property  of  Her  Majesty.''  We  hold 
that  land  may  be  vested  in  trustees  and  yet  be  the  property  of  Her 
Majesty.  The  land  wbich  we  have  rated  is  not  the  property  of  Her 
Majesty,  but  belongs  to  the  Sydney  Municipal  Council  in  fee ;  and 
by  the  private  Acts  they  have  power  to  sell  it. 

poMB,  comes  within  that  exemption,  (3)  30  Viot,  after  reciting  that  the 
and  is  not  rateable.  Mayor,  Aldermen  and  Citizens  of  the 
Sib  W.  Mankino,  J.  I  am  of  the  City  of  Sydney  are  seized  of  lands 
same  opinion,  because  I  can  find  no  known  as  the  Sydney  Common, 
other  legislation  on  the  snbject,  and  it  enacts  : — **  It  shall  be  laiwful  for  the 
therefore  appears  that  the  land  has  been  Mayor,  Aldermen,  and  Citizens  of  the 
reserred  for  public  purposes.  I  was  at  City  of  Sydney,  to  borrow  from  time  to 
tint  under  some  difficulty,  because  I  time,  by  the  sale  of  debentures  chai^ge- 
Imew  that  the  land  was  in  charge  of  the  able  upon  the  land  commonly  known  as 
City  Corporation  for  many  years,  and  I  the  Sydney  Common,  any  sum  or  sums 
thought  that  there  might  have  been  of  money  not  exceeding  in  the  whole 
■ome  legislation  which  placed  the  land  £5000  .  .  and  the  sum  so  borrowed  as 
in  the  hands  of  the  Corporation  for  aforesaid  shall  be  expended  in  im- 
Incratiye  purposes,  in  which  case  it  proving  the  said  land." 
would  have  been  rateable  to  the  Rand-  31  Vict.,  s.  2,  enacts — "It  shall  be 
wick  Council.  Inasmuch  as  the  Sydney  lawful  for  the  Mayor,  Aldermen  and 
Corporation  hold  the  land  as  trustees  « Citizens  of  the  City  of  Sydney  to  bor- 
for  public  purposes,  the  land  comes  row  .  .  further  sums  not  exceeding 
within  the  exception  in  section  163.  £10,000  for  further  improving  the 
'  WiNDXTCR,  J.  I  am  of  the  same  Sydney  Common,  and  to  sell  and  con- 
opinion.  I  have  no  doubt  whatever  vey  .  .  the  portion  of  the  said  land 
that  this  land  was  reserved  for  the  pur-  described  in  the  schedule  to  the  said 
pose  of  providing  a  water  supply  for  recited  Act  .  .  for  the  purpose  of  im- 
the  use  of  the  public.  proving  the  remaining  portion  of  the 
Appeal  ditmiued.  said  land.*' 
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1881.  Darley,  Q.C.,  was  not  called  upon  to  reply. 

Borough  op  ^'*  ^*  Martin,  C.J.  In  this  case  the  Municipal  Borough  of 
Paddinotow  Paddington  has  rated  certain  portions  of  the  Sydney  Common 
Municipal  described  in  the  rating  paper  in  these  terms  : — "  Reservoir,  Old 
CounciL  OP  gQuth  Head  road ;  land,  Renny-street ;  land,  Alexander-street ;  land, 
Stewart-street;  land.  Regent-street;  land,  Selwyn-street ;  land, 
Selwyn-street ;  and  land,  Napier-street.^'  They  have  brought  the 
present  action  against  the  Municipal  Council  of  Sydney  to  recover 
these  rates,  and  the  question  for  the  Court  to  determine  is  whether 
these  lands  are  rateable.  This  depends  upon  the  construction  of 
section  163  of  the  Municipalities  Act  (1).  It  is  contended  that  the 
words  of  this  section  must  be  read  as  though  the  exceptions  were 
restricted  to  lands  of  Her  Majesty.  There  is  no  doubt  that  at  first 
sight  that  would  seem  to  be  the  proper  interpretation ;  but,  looking 
at  the  whole  section,  it  is  plain  that  that  cannot  have  been  the  inten- 
tion of  the  Legislature,  because  lands  vested  in  trustees  for  public 
purposes  are  not  lands  vested  in  Her  Majesty  at  all.  It  seems 
to  me,  therefore,  that,  although  the  section  might  have  been 
worded  in  a  better  manner,  we  must  interpret  it  as  meaning  that  all 
lands  vested  in  trustees  for  public  purposes  are  within  the 
exception. 

The  next  question  is  whether  the  lands  rated  are  vested  in  trustees 
for  public  purposes.  It  is  said  that  these  lands  are  the  property  of 
the  Sydney  Corporation,  and  are  vested  in  them  in  fee.  The 
Municipal  Council  of  Sydney  has  power  given  them  by  Act  of  Parlia- 
ment to  sell  the  land  for  the  purpose  of  improving  the  rest  of  the 
Sydney  Common.  It  cannot  then  be  said  that  they  hold  it  for  any 
other  purpose  than  the  public  benefit.  They  are  trustees  for  the 
purpose  of  improving  the  rest  of  the  Common,  which  is  a  public 
purpose ;  and  they  hold  the  money  derived  from  the  sale  of  the  land 
for  a  public  purpose.  That  being  so,  I  am  of  opinion  that  the  land 
is  not  rateable. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  The  land  has 
been  dedicated  for  the  purpose  of  a  Common,  but  I  am  not  quite 
sure  that  there  is  not  an  interest  left  in  the  Crown  until  the  grant  has 
actually  issued.  But,  if  the  Crown  has  no  interest,  I  think  we  may 
read  the  words  ''  or  vested  in  trustees  for  public  purposes"  disjunc- 
tively, and  thus  avoid  a  contradiction  in  the  section. 

WiNDEYSB,  J.  I  am  of  the  same  opinion.  The  case  is  similar 
to  The  Borough  of  Banduick  v.  The  Mayor  and  Corporation  of 
Sydney  (2),  where  it  was  decided  that  land  on  the  Water  Reserve 
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was  not  rateable.    The  only  difiFerence  between  that  case  and  this  is       I88I. 

that  the  land  here  is  within  the  Acts  30  Vict,  and  31  Vict.  (3)  which  ~  ' 

,       ,  _        _  ^  '  Borough  of 

nave  been  referred  to.  Paddingtok 

V. 

Municipal 
Appeal   sustained,    vnth    costs.      Judgment    to    be  Council  ow 

entered  for  the  Defendants. 

Attorney  for  the  Appellants — Merriman. 

Attorneys  for  the  Respondents — Pigott  and  Trichett. 


THE  IBANK  OF  NEW  SOUTH  WALES  v.  THE  NORTH  BRITISH  AND        188L 

MERCANTILE   INSURANCE   COMPANY,    (a)  

8^ptemb€rl,2. 

firt  Inturanc€^InUrtat  of  Insured  at  Ume  of  Lou—FktUy  paid  Vendor. 

A  insared  bmldlngs  and  then  sold  them  to  B.  After  the  purchase  money  had 
been  fally  paid,  bat  before  conveyance,  the  buildings  were  burnt.  A.  executed 
a  oonyeyance,  and  then  brought  an  action  against  the  Insurance  Company. 

Hdd  {per  Mabtih,  C.J.,  &  Wiudbyer,  J.  —  Maniqng,  J.,  dm.)  on  demurrer, 
that  A.  had  no  interest  sufficient  to  sustain  the  action. 

One  of  the  conditions  of  the  policy  was  '*  Insurances  on  buildings  in  trust  must 
be  ao  described  at  the  time  of  cdOfecting  such  insurances." 

Edd,  that  this  did  not  apply  to  a  trust  which  arose  after  the  date  of  insurance. 

Declabation.  That  by  a  policy  of  insurance  the  Defendants^  in 
consideration  of  j£5,  had  agreed  that  if  certain  premises  should  be 
destroyed  or  damaged  by  fire,  they  would  pay  or  make  good  all  such 
loss  or  damage  to  an  amount  not  exceeding  j£800.  Averment  that 
at  the  time  of  making  the  policy  and  thence  until  and  at  the  time  of 
loss  and  damage  thereinafter  mentioned  the  Plaintiffs  were  interested 
in  the  property  to  the  amount  insured  thereon,  that  the  property  was 
destroyed  by  fire,  whereby  the  Plaintiffs  suffered  loss  to  the  full 
amount  insured,  but  the  Defendants  had  not  paid  them,  and  the 
Plamtiffs  claimed  £800.  The  declaration  also  stated  that  the  policy 
was  subject  to  the  following  condition : — '*  Insurances  on  buildings 
and  goods  in  trust  or  on  commission  must  be  so  described  and 
declared  at  the  time  or  effecting  such  insurances,  otherwise  the  policy 
will  not  extend  to  such  property  '^ ;  and  alleged  that  during  the  cur- 
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1881.        rency  of  such  policy  the  building  was  burnt  down^  but  the  Defendants 
r  refused  to  pay  the  insurance  money. 

V.  The  second  plea  was,  that  after  the  making  of  the  said  policy  and 

^' ^  *^^*^  before  the  fire,   the  Plaintiffs  sold   to  one  Nowland  the   property 

insured^  and  received  the  full  purchase  money,  and  that  afterwards, 

and  after  the  fire^  the  Plaintiffs  by  deed  conveyed  the  property  to 

Nowland. 

In  the  sixth  plea  the  Defendants  said  that  before  and  at  the  time 
of  the  said  alleged  loss  the  buildings  insured  were  held  by  the  Plain- 
tiffs in  trust  for  Nowland,  and  that  the  same  were  not  at  the  time  of 
the  effecting  of  the  said  insurance  described  or  declared  to  be  so  held 
in  trust  by  the  Plaintiffs,  nor  were  they  so  described  in  the  policy. 

To  these  two  pleas  the  Plaintiffs  demurred. 

Salomo)i8,  Q.C.  {Rogm^s  with  him)  for  the  Plaintiffs.  The  sixth 
plea  is  bad,  for  it  does  not  allege  we  were  trustees  at  the  time  of 
effecting  the  policy,  in  which  case  we  admit  the  seventh  condition 
would  avoid  it.  [Sir  J.  Martin,  C.J.  The  Court  is  with  you  on 
that  point.]  The  second  plea  is  bad  too.  It  does  not  say  whether 
we  have  or  have  not  transferred  the  policy  to  Nowland ;  but  it  admits 
that  at  the  time  of  the  fire  we  .were  the  legal  owners  of  the  property. 
That  is  sufiBcient  for  us,  we  have  some  interest  in  the  property,  and 
the  Company  cannot  inquire  into  the  amount  of  damage  to  oar 
interest.  It  is  the  property  itself,  not  our  interest  in  it,  that  was 
insured.  In  OolUngridge  v.  Royal  Exchange  Assurance  Corpora^ 
tion  (I)  the  Plaintiff  after  policy  effected  had  entered  into  a  binding 
contract  to  sell  his  house  to  the  Board  of  Works.  The  title  had  been 
accepted,  and  there  was  no  doubt  that  the  wealthy  board  would  pay  the 
purchase  money.  Before  a  conveyance  had  been  executed  a  fire 
destroyed  the  house.  It  was  held  by  the  Queen's  Bench  Division 
that  the  Plaintiff  could  sue  on  his  policy.  Lush,  J.,  in  the  course  of 
the  argument,  says-r"  The  contract  is  not  to  make  good  any  loss  to 
the  Plaintiff,  but  any  damage  to  the  building."  [Sir  W.  Manning,  J. 
If  you  could  not  have  completed  your  title  you  would  have  had  to 
refund  the  purchase  money.]  Exactly  :  at  the  time  of  the  loss  we 
were  not  clear  of  the  contract ;  the  premises  might  have  been  left  in 
our  possession,  and  the  purchase  money  reclaimed.  A  transfer  of 
interest  after  loss  is  no  defence  for  the  insurer,  Marshall  on  Marine 
Insurance,  p.  66.  In  Sparkes  v.  Marshall  (2),  Tindal,  C.J.,  says, 
on  p.  774 — '^  For  if  the  Plaintiff  had  an  insurable  interest  at  the  time 

(1)  3  Q.B.D.  173  ;  47  L.  J.  Q.B.D.  32.  (2)  2  Bing.  N.C.  761, 
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the  policy  was  effected,  whatever  change  may  have  taken  place  in  the  1881. 
property  in  the  oats  since  can  have  no  effect  in  relieving  the  under- 
writers  from  their  liability,  as  the  Plaintiff  may  sue  on  the  policy  for  y/  ' 
the  benefit  of  the  party  to  whom  such  property  has  passed/'  The  N-  B.  ^^^* 
exact  case  where  the  purchase  money  has  been  paid  has  not  occurred 
in  England,  but  has  in  America.  In  the  case  of  Insurance  Company  v. 
Updegraff  (3)  the  vendor  had  effected  a  policy  after  he  had  contracted 
to  sell  realty,  but  before  he  had  conveyed.  The  case  is  therefore 
stronger  than  this  one.  The  sum  due  to  the  vendor,  at  the  time  of 
the  insurance,  was  2,300  dollars,  but  at  the  time  of  the  fire  only 
1,192.  The  verdict  was  in  his  favour  for  1,080,  an  amount  not 
sufficient  to  cover  the  whole  extent  of  his  own  interest.  The  house 
was  destroyed  by  fire.  The  defence  was  that  the  land  was  sufficient 
security  for  the  unpaid  purchase  money,  and  that  the  insured  had  no 
insurable  interest  beyond.  It  was  held  that,  if  he  intended  to  insure 
the  whole  interest,  legal  and  equitable,  he  might  recover  the  whole, 
under  a  trust  as  to  the  surplus  for  the  vendee.  The  Court  said — '*  It 
is  sometimes  stated  in  general  terms  that  by  the  contract  of  sale  the 
purchaser  of  real  estate  becomes  in  equity  the  owner ;  but  this  rule 
applies  only  as  between  the  parties  to  the  contract,  and  cannot  be 
extended  so  as  to  affect  the  interests  of  others.''  Again,  on  p.  682 — 
"  Following  the  spirit  of  these  decisions  the  Courts  will  make  no  pre- 
sumptions, in  the  case  of  an  insurance  by  the  vendor,  that  it  was  his 
intention,  in  the  event  of  a  loss,  that  the  vendee  should  bear  not  only 
the  measure  of  it  which  fell  upon  him  by  the  accident,  but  that  he 
should  also  indemnify  the  insurance  company.  On  the  contrary,  as 
the  vendor  is  a  trustee  for  the  vendee,  every  act  of  his  in  relation  to 
the  estate  will  be  presumed  to  be  for  the  benefit  of  the  vendee, 
subject,  of  course,  to  the  prior  claims  of  the  vendor  himself.  .  .  . 
Although  the  vendor  is  not  bound  to  insure,  or  even  to  continue  an 
insurance  already  made,  he  may,  like  any  other  trustee  having  the 
legal  title,  insure  if  he  thinks  proper  to  the  full  value  of  the  property.'' 
Again — "  As  the  whole  estate  is  at  law  in  the  ven^Jor,  and  the  vendee 
has  only  a  right  to  go  into  equity,  the  insurance  company  cannot 
assert  the  rights  of  the  latter,  or  go  into  equity  in  respect  of  them, 
except  upon  principles  of  equity  and  good  conscience.''  The  com- 
pany cannot  set  up  the  rights  of  the  vendee  to  escape  fulfilling  their 
contract.  On  p.  684—*'  The  instrument  before  us  is  an  open  policy 
of  limited  extent.  The  underwriters  agree  to  insure  not  all  his  loss, 
but  all  such  loss  or  damage,  not  exceeding  the  sum  stated,  as  shall 

13)  Bennett's  Fire  Insurance  Cases,  Vol.  3,  p.  680 
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1881.        happen  by  fire  to  the  property — the  loss  or  damage  to  be  estimated, 

I       ^  „  _  not  according  to  the  balance  of  the  parchase  money  which  may 

V.  remain  unpaid  at  the  time  of  the  damage,  nor  accordmg  to  the 

In.  Co*^  probabilities  of  recovering  such  balance  from  the  vendee,  or  from  the 

lot,  but  '  according  to  the  true  and  actual  value  of  the  said  property.' 

The  policy  is  in  form  an  insurance  upon  the  house,  and  not  upon  the 

debt ;  and  no  evidence  whatever  was  given  to  change  its  character,  or 

to  show  that  anything  more  or  less  was  intended  by  the  parties.    It 

follows  that  the  Plaintiff  below  was  entitled  to  recover,  under  a  trust  as 

to  the  surplus,  for  the  benefit  of  the  vendee.     The  underwriters  have 

shown  no  equitable  right  to  intermeddle  between  the  vendor  and  the 

vendee.     Under  such  circumstances  they  must  be  content  to  respond 

to  the  party  with  whom  they  made  the  contract  of  insurance.^' 

Barley,  Q.C.  (0.  /.  Manning  and  Knox  with  him.)  If  that 
is  the  law  in  America,  it  is  not  so  in  England.  In  Rayner  v. 
Preston  (4),  which  has  been  affirmed  on  appeal,  the  hoose  was 
burnt  after  contract  but  before  completion ;  and  Jessel,  M.  B.  held 
that,  in  the  absence  of  stipulation,  the  purchaser  was  not  entitled  to 
the  benefit  of  the  money  the  vendor  had  received  from  the  Insnrance 
Company.  Poole  v.  Adams  (5)  was  followed  and  approved,  and 
referring  to  Collingridge  v.  Royal  Exchange  Assurance  Oor- 
poration  (1),  the  Master  of  the  Rolls  says,  ''There  was  another 
question,  namely,  whether  a  contract  for  a  fire  insurance  being 
merely  a  contract  of  indemnity,  the  Insarance  Company  was  not 
entitled  to  recover  from  the  vendor  on  his  being  paid  his  iull 
purchase  money  by  the  vendee.  That  question  was  not  considered 
at  all.''  Referring  to  the  passage  in  the  judgment  of  Mr.  Justice 
Lush — "  If  the  Plaintiff  had  actually  conveyed  them  (the  premises) 
away  before  the  fire,  that  would  have  been  a  defence  to  the  action, 
for  then  he  would  have  had  no  interest  at  the  time  of  the  loss." 
Jessel,  M.  B.  continues — "  That  is,  if  the  vendor  had  been  paid  his 
purchase  money  in  full,  he  would  have  had  no  interest  in  the 
property  and  could  have  maintained  no  action."  DarreU  v. 
Tibbits  (6)  shews  that  the  "  contract  of  indemnity  "  is  to  indemnify 
the  loss  to  the  insurer,  not  to  replace  the  property.  In  that  case, 
the  landlord  received  from  the  Insurance  Company  monies  for 
injury  to  his  houses  by  an  explosion  of  gas.  Afterwards,  the 
company  found  that  the  damage  had  been  caused  by  the  negligence 
of  the  Municipality,  that  the  tenants  had  received  compensation,  and, 

(4)  14  Ch.  Div.  297 ;  on  app.  18  Ch.  D.  1  (6)  5  Q. B.D.  560. 

(5)  33  L.  J.  Ch.  639. 
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with  the    compensation    money^    had^    in    obedi<»nce   to    repairing       1881. 
covenants  in  their  leases,  restored  the  premises.     It  was  held  by  I       _^-__ 
BreUf  Cotton,  and  Thesiger,  L.J.J.^  that  the  company  could  recover         v. 
back  from  the  landlord  the  amount  they  had  paid  him.     At  the  time    ^^  *^**' 
of  the  fire,  here,  the  Bank  were  bare  trustees ;  they  had  received  all 
their  purchase  money,  they  had  only  to  execute  a  conveyance  when 
presented  to  them^  they  were  not    bound   to   insure  or  keep  the 
premises  safe.     They  were  not  like  warehousemen,  who  might  have  a 
lien  for  wharfage,  or  a  responsibility  to  owners.     They  had  nothing 
to  fear  or  lose^  and  had  therefore  no  insurable  interest.     They  had 
sold  before  the  fire,  which  completely  distinguishes  this  case  from 
Sparkes  v.  Marshall  (2). 

Salomons  in  reply.  ITie  passages  from  Rayner  v.  Preston  (4)  relied 
on,  are  mere  dicta,  unnecessary  to  the  decision.  Mr.  Justice  Lush 
says  in  Gollvngridge  v.  Royal  Exchange  Assurance  Corporation  (1) — 
"The  contract  will  no  doubt  be  completed,  but  legally,  the  buildings 
are  still  his  property.  The  Defendants  by  their  policy  undertook  to 
make  good  any  loss  or  damage  to  the  property  by  fire.  There  is 
nothing  to  show  that  any  collateral  dealings  with  the  premises,  such 
as  those  stated  in  the  case,  are  to  limit  this  liability.  .  .  he  still  has  a 
right  to  the  possession  of  his  property,  and  the  Defendants  are  bound 
to  pay  him  the  insurance  money,  whether  he  is  trustee  of  it  for  third 
persons  or  not.'^.  [Sib  W.  Manning,  J.  Where  is  it  stated  that  you 
were  in  possession  ?]  It  must  be  assumed  we  were,  for 'it  is  admitted 
that  we  had  the  legal  estate,  and  they  have  not  denied  we  had  posses- 
sion. What  happened  after  the  tire,  whether  we  conveyed  or  not,  is 
wholly  irrelevant ;  our  right  to  sue  accrued  at  the  fire.  There  can  be 
no  doubt  that  as  trustees  we  can  sue,  Castelli  v.  Boddington  (7), 
Having  the  legal  estate  and  possession,  we  cannot  be  said  to  have  no 
insurable  interest. 

Si&  J.  Martin,  C.J.  In  this  case  the  Plaintiffs  insured  with 
the  Defendants  certain  premises  and  buildings  at  Ounnedah  in  a  sum 
not  exceeding  j£800,  against  loss  by  fire,  and  the  premises  having 
been  destroyed  during  the  currency  of  the  policy,  and  the  insurance 
money  not  having  been  paid^  the  Plaintiffs  bring  this  action  to  recover 
the  amount  so  insured. 

The  declaration  is  in  the  usual  form,  and  to  this  declaration  the 
Defendants  have  pleaded,  and  the  Plaintiffs  have  demurred  to  the 
*econd  and  sixth  pleas.     I  shall  deal  first  with  the  demurrer  to  the 

(7)  1  EU.  and  Bl.  66,  879  ;  22  L.J.  Q.B.  5  j  23  L.J.  Q.B.  31 ;    17  Jur.  457,  781. 
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1881.        sixth  plea.     It  is  plain  that  the  trusteeship  described  in  the  plea 

arose  after  the  policy  was  effected,  and  the  condition  does  not  lay  on 

^ J;'®     •  the  Plaintiffs  the  duty  of  giving  notice  in  such  case  of  the  trust,  it 

N.  B.  &  Meb.  can  only  refer  to  the  case  of  a  trust  existing  when  the  policy  was 

taken  out.     That  being  so,  in  my  opinion  the  plea  is  a  bad  one,  and 

the  demurrer  to  it  must  be  upheld. 

I  now  come  to  the  more  important  demurrer,  which  inyolves  a 
question  of  some  difficulty,  in  respect  of  which  the  Court  is  not 
agreed.  A  number  of  cases  have  been  cited,  some  for  the  purpose  of 
showing  that  fire  policies  are  assignable.  There  is  no  doubt  that  marine 
policies,  like  choses  in  action,  may  be  assigned  in  Equity.  In  England 
there  is  a  Statute  enabling  the  assignee  to  sue  on  such  policy,  but  in 
this  Colony  the  assignee  must  sue  in  the  name  of  the  assignor.  It  is 
clear  law  that  a  person  whose  property  is  insured  against  fire  cannot 
recover  unless  he  shows  that  at  the  time  of  the  loss,  as  well  as  at  the 
time  of  effecting  the  insurance,  he  had  an  insurable  interest.  Bat  if 
he  has  such  an  interest,  however  small,  he  may  recover  the  whole 
amount  of  the  policy,  although  he  may  hold  part  of  the  amount  in  trust 
for  others. 

In  this  plea,  which  is  demurred  to,  it  is  stated  that  the  Plaintiffs 
sold  the  premises  insured  to  one  Nowland,  and  received  the  whole  of 
the  purchase  money  before  the  loss ;  and  the  question  is,  whether 
after  such  sale  and  receipt  of  the  whole  of  the  purchase  money,  the 
Plaintiffs  had  an  interest  in  the  property  insured,  sufficient  to  enable 
them  to  succeed  in  this  action.  I  am  of  opinion  that  they  had  not. 
If  there  had  been  a  contract  to  purchase,  and  the  purchase  money 
had  not  been  paid,  the  Plaintiffs  on  the  authorities  would  have  had  an 
interest— at  least,  until  the  purchase  money  had  been  received. 

In  the  case  of  Oollingridge  v.  The  Royal  Exchange  Inswrance  Cor* 
poration  (1)  Mr.  Justice  Lush  says : — "  If  the  Plaintiff  had  actually  con- 
veyed them  away  before  the  fire,  that  would  have  been  a  defence  to  the 
action,  for  he  would  then  have  had  no  interest  at  the  time  of  the  loss/' 
That  case  is  not  exactly  like  the  present,  for  there  the  purchase  money 
was  not  paid.  There  was  an  agreement  to  sell,  and  although  the 
purchasers  were  of  undoubted  solvency,  it  was  held  that  the  vendor 
had  an  insurable  interest  in  the  property,  and  that  not  having  received 
the  purchase  money,  he  could  bring  an  action  on  the  policy. 

Not  long  after  this  decision  the  point  came  in  question  in  the  case  of 
Bayner  v.  Preston  (4)  where,  after  the  date  of  a  contract  of  sale,  but 
before  the  date  fixed  for  completion,  the  house  was  burnt.  No  contest 
arose  there  between  the  Insurance  Company  and  the  insured,  because 
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the  Company  paid  the  money,  and  the  loss  occurred  before  the  time       1881. 

agreed  upon  for  the  completion  of  the  contract  of  sale,  and,  it  may  be  ^  q^ 

inferred,  before  the  payment  of  the  purchase  money.     The  purchaser  v. 

demanded  from  the  vendor  to  be  paid  this  insurance  money,  and  the^-^-  &  M^- 

Master  of  the  Rolls  held  that  the  vendor  was  not  a  trustee  for  the 

purchaser.     He  refers  to  a  passage  in  the  judgment  of  Mr.  Justice 

Mellor  and  a  paragraph  of  Mr.  Justice  Lush's  judgment  in  Colling- 

ridge  v.  The  Uoyal  Exchange  Assurance  Corporation  (1),  to  which  he 

adds  as  a  comment  that  ^'  if  the  vendor  had  been  paid  his  purchase 

money  in  full,  he  would  have  had  no  interest  in  the  property  and 

could  have  maintained  no  action .^^     The  Master  of  the  Rolls  then 

refers  to  a  text  book  writer,  to  whom  he  seems  to  attach  considerable 

weight,  but  I  base  my  judgment  upon  the  decision  of  the  Court,  and 

I  am  content  to  abide  by  what  he  himself  says.     It  appears  to  me 

that  the  Plaintiff  must  have  a  real  interest  in  order  to  succeed  in  this 

action;  and  not  a  mere  legal  estate. 

I  referred,  during  the  argument,  to  the  case  of  Powles  v.  Innes  (8), 
where  an  assignment  of  the  interest  of  the  insurer  in  a  ship  was  made 
before  loss,  and  it  was  held  that  he  could  not  recover  on  the  policy 
except  as  a  trustee  for  the  assignee,  in  a  case  where  the  policy  is  handed 
over  to  him  upon  the  assignment,  and  there  is  an  agreement  that  it 
shall  be  kept  alive  for  his  benefit.  Now  that  was  a  case  of  marine 
insurance ;  but  the  principle  will  equally  &pply  to  fire  insurance,  that 
the  insured  must  have  a  real  interest  in  the  property  insured.  I 
cannot  see  what  interest  the  Plaintiffs  here  had,  they  having  sold  the 
property  and  received  the  purchase  money.  Their  whole  duty  was- to 
convey  the  property  to  the  purchaser,  and  they  had  no  interest  left  in 
them.  If  the  Plaintiffs  had  by  replication  alleged  that  there  was  an 
agreement  in  the  contract  of  sale  to  transfer  the  policy  to  the  pur- 
chaser— ^if  there  was  a  transfer  in  Equity  of  the  policy  to  Nowland,  so 
as  to  constitute  him  the  real  equitable  holder  of  the  policy — it  might 
be  that  the  condition  of  the  policy  as  to  interest  would  be  held  to  have 
been  complied  with.  But  such  an  agreement  could  not  be  inferred  in 
Powles  V.  Innes  (8),  and  it  cannot  be  inferred  here.  The  Plaintiffs 
have  received  all  that  they  were  to  get  out  of  this  contract,  and  they 
are  not  really  interested  in  the  property.  It  appears  to  me  that  this 
plea  is  good,  and  that  the  judgment  of  the  Court  on  this  plea  should 
be  for  the  Defendant. 

(8)  11  M.  &  W.  10. 
N.S.W.R.,  Vol.  II.,  Law.  H 
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1881.  Sir  William  Manning^  J.    As  to  the  6th  plea,  I  concur  with 

r  his  Honor  the  Chief  Justice^   that  the  plea  is  bad,  and  that  the 

V.         judgment  on  that  plea  should  be  for  the  PlaintiflFs. 

In.  Co.  ^^  *^  *^®  ^^^  P^®^^   *^^  chief  matter  in   dispute,   I  have  the 

misfortune  to  differ  from  his  Honor.  We  have  no  distinct 
authorities  on  the  point,  and  we  are  obliged  to  act  upon  our  own 
views  of  the  cases  which  approach  it.  It  is  not  to  be  denied  that  in 
order  to  recover  on  a  policy  of  fire  insurance,  there  must  be  an 
interest  at  the  time  of  the  loss  in  the  party  suing,  but  he  may  be 
interested  to  the  whole  extent  of  the  property  insured,  or  in  part  only, 
or  he  may  be  simply  a  trustee  for  others — not  that  I  mean  to  assert 
that  a  bare  legal  trustee  has  sufficient  interest,  he  must  be  a  trustee 
who  has  in  him  the  interest  of  another  person  to  whom  he  owes  a 
duty.  But  a  guardian  of  another  person's  interest  has  sufficient 
interest  in  himstlf.  It  appears  to  me  that  the  Plaintiffs  here  had  at 
the  time  of  the  fire  sufficient  insurable  interest  to  enable  them  to 
recover  in  this  action,  and  that  the  allegations  in  the  plea  do  not 
suffice  to  show  that  the  Plaintiffs  have  no  interest.  I  take  the  last 
point  first. 

It  is  said  that,  notwithstanding  full  payment  of  the  purchase  money, 
there  being  no  actual  conveyance  of  the  property  to  the  purchaser,  yet 
that,  if  the  vendors  had  contracted  to  give  the  purchaser  the  benefit  of 
the  policy,  that  would  have  left  in  the  Plaintiffs  a  sufficient  interest. 
But  it  is  answered  that,  if  such  were  the  fact,  it  ought  to 
have  been  replied  specifically.  With  all  respect,  this  appears 
to  me  a  very  narrow  point  on  which  to  rest  the  decision.  I 
think  that,  from  the  nature  of  the  facts  stated  in  the  plea,  a  contract 
between  the  vendors  and  the  vendee,  that  the  vendors  should  keep 
the  policy  alive  for  the  benefit  of  the  vendee  is  much  more  reasonably 
to  be  inferred  than  the  contrary.  In  all  probability  it  was  understood 
that  when  the  conveyance  was  executed  the  policy  should  also  be 
handed  over  to  the  purchaser.  Upon  this  narrow  point  of  pleading,  I 
should  rather  say  that  the  plea  ought  to  have  been  in  such  terms  as 
would  have  excluded  this  probable  incident  of  contract,  to  amount  tea 
denial  of  sufficient  interest.  It  appears  to  ine  to  be  consistent  with 
the  plea  that  the  Plaintiffs  had  such  an  interest  as  would  enable  them 
to  bring  this  action. 

I  come  now  to  the  more  important  ground,  not  of  pleading,  but  of 
substance, — whether  after  the  contract  of  sale  and  before  the  actual 
conveyance  of  the  property,  and  apart  from  any  agreement  to  keep  a 
policy  alivT  for  the  vendee,  the  vendors  had  an  interest  sufficient  to 
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maintain  this  action  f    AH  the  attention  of  counsel  and  the  research  of       1881. 

His  Honor  the  Chief  Justice  have  failed  to  discover  a  case  in  which  it  ~" 

has  been  expressly  decided  that  where  there  is  a  sale,  then  payment  of         v.* 

the  purchase  money,  then  a  fire,  and  then  a  conveyance,  the  vendor  can-  N-  p*  *^*^* 

not  recover  on  a  policy  of  insurance ;  and  I  presume  that  none  exists.  It 

may  fairly  be  inferred  that  such  is  the  case,  because  in  Collingridge  v. 

The  Royal  Exchange  Assurance  Corporation  (1)  one  of  the  Judges, 

Lush,  J.,  expressed  an  opinion  which  is  not  in  accordance  with  the  view 

which  His  Honor  the  Chief  Justice  has  taken.     If  there  had  been  such 

a  decision  Mr.  Justice  Lush  would  not  have  said  what  he  is  reported 

to  have  said.     I  therefore  regard  the  question  as  an  open  one  so  far  as 

the  authorities  go. 

This  case  of  Collingridge  y.  The  Royal  Exchange  Assurance  Cor- 
poraivm  (1)  goes  thus  far,  that  the  vendor  is  not  precluded  from  re- 
covering on  the  policy  provided  the  purchase  money  is  not  paid.  And  I 
take  it  that  if  all  the  purchase  money  except  one  pound  were  paid  the 
vendor  would  have  an  interest,  and  could  recover  on  the  policy, although 
he  conid  retain  only  one  pound  for  himself,  and  would  hold  the  rest  of  the 
insurance  money  upon  trust  for  the  purchaser.  That  case  certainly 
does  not  decide  that  the  vendor  cannot  in  any  case  recover 
where  all  the  purchase  money  has  been  paid  at  the  time 
of  the  loss.  Mr.  Justice  Lush  says : — "  The  Defendants  by  their 
policy  undertook  to  make  good  any  loss  or  damage  to  the  pro- 
perty by  fire.  There  is  nothing  to  show  that  any  collateral  dealings 
with  the  premises,  such  as  those  stated  in  the  case,  are  to  limit  this 
Uability.  If  the  Plaintiff  had  actually  conveyed  them  away  before  the 
fire,  that  would  have  been  a  defence  to  the  action,  for  he  would  then 
have  had  no  interest  at  the  time  of  the  loss.  But  in  the  present  case 
he  still  has  a  right  to  the  possession  of  his  property,  and  the  Defen- 
dants are  bound  to  pay  him  the  insurance  money,  whether  he  is  a 
trustee  of  it  for  third  persons  or  not.^'  This  dictum  is  founded  on  the 
principle  that  the  actual  conveyance  is  the  point  at  which  the  interest 
of  the  insurer  ceases.  It  is  said  that  in  Rayner  v.  Preston  (4)  the 
Master  of  the  Rolls,  after  quoting  from  the  judgment  of  Mr.  Justice 
Lush,  stated  by  way  of  interpretation  that,  *'  if  the  vendor  had  been 
paid  his  purchase  money  in  full,  he  would  have  had  no  interest  in  the 
property,  and  could  have  maintained  no  action.^'  The  words  thus 
attributed  to  the  Master  of  the  Rolls  are  not  an  accurate  interpretation 
of  the  passage  which  he  quotes ;  or  perhaps  he  only  meant  that  after 
the  final  completion  of  the  sale  by  payment,  which  is  ordinarily  the 
laRt  act,  and  only  made  upon  the  conveyance  of  ihc  property,  the 
vendor  would  have  no  interest  lei'l  in  him. 
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1881.  In  the  American  case,  Insurance  Co.  v.  Updegraff  (3),  the  property 

~      VQ  w  ^*®  ^^'*^  ^^  ^^^  *^™®  ^^  ^^®  ^^*®'  *^^  ^'^^  purchase  money  was  paid 
V.  except  some  1,000  dollars.     At  the  trial  it  was  held  that  the  Plaintiff 

^•^*^^' could  only  recover  1,000  dollars  in  damages,  but  it  was  held  on 
appeal  that  he  could  recover  the  whole  3,000  dollars — 1,000 
for  himself  and  2,000  for  the  benefit  of  the  purchaser.  The  tenor  of 
the  judgments  delivered  in  that  case  is  to  show  that,  until  the  property 
is  entirely  out  of  the  hands  of  the  vendor,  the  policy  exists  for  the 
benefit  of  the  vendor  and  vendee.  The  Judge  there  says — and  it  is 
well  understood  that  American  Judges  are  well  informed  on  the  law 
of  insurance — ''  At  law  the  vendor,  before  payment  of  the  purchase 
money  and  delivery  of  the  conveyance,  is  to  all  intents  and  purposes 
the  owner  of  the  estate.  It  is  true  that  he  is  a  trustee  for  the  vendee, 
who,  as  between  the  parties  to  the  contract,  is  bound  to  take  the 
estate  subject  to  every  loss  which  may  happen  to  it  without  the  fault 
of  the  vendor,  and  he  is  consequently  entitled  to  every  benefit  accruing 
to  it  after  the  agreement.'' 

Until  the  conveyance  is  executed  the  vendor  is  the  only  one  who 
can  bring  ejectment ;  for  the  property  is  in  him.  I  think  that  there 
is  consequently  enough  interest  left  in  the  Plaintiffs  to  sue  the  insurance 
company.  Besides  there  is  many  a  slip  between  the  cup  and  the  lip, 
and  many  things  may  happen  by  which  the  vendor  may  be  obliged  to 
return  the  purchase  money ;  so  that  we  cannot  say  that  the  money  is 
not  in  suspense,  and  that  the  vendor  is  divested  of  all  interest  until 
the  conveyance  is  executed.  One  of  two  things  might  have  occurred. 
The  sale  might  have  gone  off  by  some  difficulty  or  dispute  arising,  or 
the  contract  might  have  been  rescinded  by  arrangement ;  in  either  of 
which  cases  the  money  should  be  repaid.  In  any  such  case  could  it 
be  said  that  by  reason  of  a  payment  of  purchase  money,  which  is 
thus  revocable  at  any  time  before  conveyance,  the  vendor  had  finally 
parted  with  his  whole  interest  and  could  not  recover  on  the  policy  ? 
Could  not  he  answer  that  a  hitch  had  taken  place,  or  that  he  had  let 
the  vendee  off  his  bargain  7  Until  the  conveyance  is  executed  it 
seems  to  me  impossible  to  say  that  the  property  is  out  of  the  hands 
of  the  vendor. 

The  case  of  Rayner  v.  Preston  (4)  is  not  in  point.  It  is  not  a 
case  between  insured  and  insurer  but  between  the  vendee  and  vendor, 
the  vendor  having  received  the  insurance  money,  and  the  vendee 
suing  him  to  recover  it  from  him.  It  was  held  by  two  judges  that, 
in  the  absence  of  an  express  contract,  he  could  not  recover ;  while  one 
judge  held  that  he  could. 
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Upon  the  whole  I  think  that  reason  and  the  dicta  of  the  judges  are        1881. 
in  favour  of  the  view  I  take — that  an  insurable  interest  remains  in  b^^^nsw 
the  vendor  until  he  has  actually  executed  a  conveyance.     I  do  not  say  v, 

I  am  altogether  free  from    doubt ;  but  the   preponderance  of  my    '  jj^^  qq 
opinion  is  in  favour  of  the  view  which  I  have  expressed. 

WiNDETER,  J.  I  concur  with  their  Honors  in  thinking  that  the 
6th  plea  is  bad.  With  regard  to  the  other  point  raised  by  the 
demurrer  to  the  2nd  plea^  I  have  found  considerable  difficulty  in 
coming  to  a  conclusion^  and  express  my  opinion  with  some  doubt. 
The  reasons  given  by  his  Honor  Sir  W.  Manning  are  not  without 
weight ;  but  after  giving  the  question  all  the  consideration  I  can^  and 
after  some  oscillation  of  opinion^  I  have  come  to  the  conclusion^  that 
the  Defendants  are  entitled  to  judgment  on  this  plea.  The  question 
is,  whether  the  PlaintiflF  has  such  a  real  interest  in  the  premises  as 
gives  him  a  right  to  maintain  this  action.  In  the  case  before  us, 
which  diflFers  from  any  that  have  been  cited  to  us,  it  appears  that  the 
Plaintiffs  had  executed  a  conveyance  of  the  property  to  their 
purchaser,  but  this  conveyance  was  only  made  after  the  fire  which 
destroyed  the  premises.  This  fact  is  before  us  on  the  pleadings  and 
cannot  be  lost  sight  of  in  weighing  the  arguments  in  favour  of  the 
Plaintiffs  when  it  is  urged  that  at  the  time  of  the  fire,  the  legal  estate 
was  in  them,  and  therefore  something  might  transpire  to  give  them  a 
real  interest  in  the  property  which  they  had  not  altogether  parted  with. 
The  fact  that  the  Plaintiffs  did  afterwards  execute  a  conveyance  to 
Nowland  renders  of  much  less  weight  the  reasoning  of  his  Honor  Sir 
William  Manning  in  support  of  the  case  which  he  put,  and  takes  the 
case  to  a  certain  extent  out  of  the  sphere  of  abstract  reasoning. 

If  there  has  been  any  agreement  between  the  vendor  and  purchaser, 
which  has  had  the  effect  of  keeping  the  policy  alive,  it  lies  upon  the 
Plaintiffs  to  show  upon  the  pleadings  that  their  interest  in  the  property 
insured  existed  at  the  time  of  the  fire.  Prima  fade — it  seems  to  me 
that  the  facts  stated  in  the  plea  show  that  the  rights  under  the  policy 
have  lapsed,  and  that  it  is  for  the  Plaintiffs  to  show  by  an  apt 
replication  that,  in  point  of  fact,  it  still  inures  to  their  benefit,  as  I  do 
not  think  the  Defendants  are  bound  to  negative  all  possible  matters 
which  might  prevent  the  Plaintiffs  from  losing  their  rights.  It  appears 
to  me  that  the  opinion  expressed  by  the  Master  of  the  Rolls  in 
Rayner  v.  Preston  (4)  is  in  favour  of  the  Defendants.  The  judgment 
of  Mr.  Justice  Mellor  in  Collingridge  v.  The  Boyal  Exchange 
Insurance  Corporation  (1),  as  reported  in  the  Law  Journal,  proceeds 
altogether  upon  the  assumption  that  the  "  Plaintiff  is  in  the  position 
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1881.  of  a  vendor  whose  purchase  money  has  not  heen  paid  -/'  and  it  will  be 
seen  that  this  view  is  very  prominently  brought  forward,  and  appears 

Bank  N.S  W.  j^Q^e  clearly  in  that  report  than  in  the  Law  Reports. 

N.  B.  d^  Mer.  The  safe  test  is — what  real  interest  has  the  Plaintiff  to  entitle  him 
to  recover  ?  what  does  he  lose  under  this  contract  of  indemnity  if 
he  does  not  recover  ?  The  Plaintiffs  may  possibly,  by  amendment  or 
by  replication,  show  that  they  still  have  a  real  intirest.  In  the  absence 
of  anything  to  establish  the  existence  of  such  an  interest,  or  that  there 
was  an  arrangement  with  the  purchaser  to  keep  the  policy  alive  for 
his  bepefit,  our  judgment  ought  I  think  to  be  for  the  Defendants. 

Judgment  for  Plaintiffs  on  the  6th  plea  ;  judgment 
for  the  Defendants  on  the  2nd  plea.  Leave 
granted  to  the  Plaintiffs  to  reply  to  the  2nd 
Plea. 

Attorneys  for  Plaintiffs — J.  P.  Abbott. 

Attorneys  for  Defendants — Want,  Johnson  and  Scarvell. 


1881. 


LESLIE  AND  OTHBBS  V.  MACNICHOL. 


SepUmherS  9.  Sale^DqoosU  forfeited— Damages  tiUra— Liquidated  damages^PenaUy. 

Declaration—that  it  had  been  agreed  that  L.,  Plaintiff,  should  sell  stations  and 
sheep  to  M.,  Defendant,  for  circa  £50,000,  one- third  cash  on  deliveiy,  &c.;  that  M. 
should  pay  to  L.  £1000  deposit  to  be  considered  as  part  of  the  cash  payment, 
provided  the  agreement  was  fulfilled  by  M. ;  otherwise  that  the  sum  should  be 
forfeited  and  become  the  absolute  property  of  L.  Ayerment  that  M.  had  repu- 
diated agreement.  Damages  claimed,  £10,000.  Plea,  that  the  £1000  which  had 
been  paid  was  a  satisfaction  of  L.*8  claim.     Cross  demurrers. 

Htldf  that  L  was  not  prevented  for  suing  for  damages  uUra  the  £1000. 

Held  cUso,  that  in  estimating  the  damages  the  jury  should  take  into  consideration 
the  forfeited  deposit. 

Semble,  that  in  no  case  can  a  purchaser  in  default  recover  his  deposit. 

Icely  V.  Orew  (1)  discussed. 

Cross  Demurrers.  Declaration.  That  it  was  agreed  that  the 
Plaintiffs  should  sell  to  the  Defendant  all  their  right  and  interest  in 
certain  stations,  with  40,000  sheep,  to  be  paid  for  by  the  Defendant 

(l)6NeT.  «Man.467. 


VOL.  n.]  CASES    AT    LAW.  251 

at  tbe  rate  of  25s.  per  head ;  the  Defendant  to  be  allowed  for  any       188L 
sheep  short  of  that  number  at  the  rate  of  lOs.  per  head,  and  to  pay 
for  any  sheep  over  that  number  at  the  same  rate.     And  the  said  v. 

agreement  was  made  subject  to  the  following  terms — that  the  Defen-  Maohichol. 
dant  should  pay  one-third  cash  on  delivery,  and  the  balance  by 
promissory-notes.  And,  further,  that  the  sum  of  £1000  should  be 
paid  as  a  deposit  by  the  Defendant  to  the  Plaintiffs  on  the  day  of 
sale,  and  should  be  considered  as  part  of  the  said  cash  payment, 
provided  the  said  agreement  were  fulfilled  by  the  Defendant,  ot/iev' 
wise  that  the  said  sum  should  be  forfeited  and  become  the  absolute 
property  of  the  Plaintiffs,  Averment,  that  the  Defendant  would  not 
fulfil,  but  wholly  repudiated,  the  said  agreement,  and  refused  to 
perform  the  same,  or  to  be  bound  thereby,  and  by  reason  thereof  the 
Plaintiffs  had  suffered  damage.     And  the  Plaintiff  claimed  j£lO,000. 

To  this  the  Defendant  pleaded  that  the  deposit  of  £1000  was  paid 
to  the  Plaintiffs  before  breach,  and  that  the  Plaintiffs  had  retained  the 
same  in  pursuance  of  the  said  agreement,  and  that  the  claim  of  the 
Plaintiffs  for  damages  in  respect  of  the  breach  had  thereby,  under 
the  agreement,  been  satisfied  and  discharged  by  the  Defendant.  The 
Defendant  also  demurred  to  the  declaration  on  the  ground  that  the 
deposit  of  j£lOOO  was  fixed  by  both  parties  by  the  agreement  as 
liquidated  damages  for  the  breach,  whether  such  breach  involved  real 
or  nominal  damages,  and  whatever  the  damages  might  be,  and  that 
the  declaration  did  not  allege  the  Defendant  had  not  paid  the  same ; 
and  on  other  similar  grounds. 

The  Plaintiffs  joined  in  the  demurrer  to  the  declaration,  and 
demurred  to  the  plea  on  the  ground  that  the  agreement  did  not 
provide  that  the  forfeiture  of  the  deposit  should  be  in  satisfaction  of 
the  breaches,  or  as  liquidated  damages.  The  Defendant  joined  in  the 
demurrer  to  the  plea. 

Barley,  Q.C.  (C  /.  Manning  and  C  B.  Stephen  with  him),  for 
the  Plaintiffs.  We  claim  damages  beyond  the  j£lOOO  penalty.  We 
must  gather  the  intention  of  the  parties  from  the  contract  they  made, 
without  looking  at  the  cases  of  liquidated  damages  and  penalties. 
There  is  no  clause  for  re-sale  here,  as  there  was  in  Essex  v.  Baniell 
(2).  There  the  condition  was  that,  if  the  purchaser  failed  to  complete, 
his  deposit  money  was  to  be  "  absolutely  forfeited  to  the  vendor," 
who  was  to  be  at  liberty  to  re-sell  and  recover  any  deficiency  on  the 
second  sale,  together  with  the  expenses  of  the  first  ''as  and  for 
liquidated  damages.''     No  re-sale  in  fact  took  place.    The  Court  held 

(2)L.R.lQO.P.63a* 
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1831.       the  vendor  was  uot  bound  to  re-sell,  but  might  retain  the  deposit  and 

sue  for  his  expenses.     In  Ockenden  v.  Henty  (3),  the  deposit  had  not 

®"^  been  paid,  and  a  re-sale  had  taken  place ;  the  action  was  brought  for 
Maonichol.  deficiency  on  such  expenses  of  the  re-sale.  Lord  CampheU,  C.J., 
delivering  the  judgment  of  the  Court,  says  : — "  There  having  been  an 
actual  forfeiture  .  .  .  the  deposit  if  paid  could  not  in  any  event 
have  been  recovered  back.  .  .  But  the  seller,  having  obtained  a 
right  to  the  forfeited  deposit,  and  making  a  further  demand  of 
damages  sustained  on  the  re-sale,  it  becomes  necessary  to  consider 
what  was  the  nature  of  the  deposit/^  He  then  held  that  the  deposit 
must  be  brought  into  account,  if  the  seller  seeks  to  recover  as  for  a 
deficiency  on  the  re-sale.  That  case,  too,  turned  on  the  clause  of 
'*  re-sale.'*  Debree  v.  Bedborough  (4)  shows  that  the  purchaser  in 
default  cannot  recover  a  deposit  even  though  the  conditions  of  sale 
contain  no  specific  provision  it  should  be  forfeited.  To  the  same 
e£Pect  is  Ex  parte  Barrell  (5).  In  Hinton  v.  Sparkes  (6)  there  was 
an  express  clause  that  the  £50  deposit  was  to  be  taken  '^  as  ascer- 
tained and  fixed  damages  "  for  the  breach.  Icely  v.  Orew  (1)  is  in 
our  favour;  it  is  quoted  in  Mayne  on  Damages,  2nd  Ed.,  p.  141. 
There,  if  the  purchaser  failed  to  comply  with  any  of  the  conditions, 
the  deposit  was  to  be  forfeited  as  liquidated  damages.  It  was  held 
this  did  not  apply  to  a  total  repudiation  of  the  contract,  and  that  the 
PlaintiflF  might  recover  damages  beyond.  [Windeyer,  J.  In 
Ockenden  v.  Henty  (3)  Lord  Campbell  says  the  deposit  must  be 
brought  into  account  if  the  seller  seeks  to  recover  as  for  a  deficiency 
on  the  re- sale.]  If  the  vendor  re-sells  he  has  to  give  credit  for  the 
deposit ;  if  he  brings  an  action  for  damages,  it  may  be  the  jury  may 
take  it  into  account ;  but  if  he  brings  no  action  he  may  keep  the 
deposit.  Lord  St,  Leonards,  in  Sugden's  V,  Sp  P.,  14th  Ed.  pp. 
40,  41,  after  arguing  that  a  purchaser  in  default  cannot  recover  the 
deposit,  says : — ''  The  right  ot  the  seller  in  such  a  case  to  recover 
damages  upon  a  re-sale  beyond  the  deposit  is  another  question.'^ 
JDart,  on  p.  163, 5th  Ed.  says,  "  nor  is  the  usual  condition  for  for- 
feiture of  the  deposit  any  bar  to  an  action  for  general  damages  if  the 
purchaser  refuses  to  complete,^'  and  for  this  he  quotes  Icely  y. 
Grew  (1). 

Salomons,  Q.C.  {Knox  with  him),  for  the  Defendant.     Is  this  a 
penalty  or  liquidated  damages  ?     If  a  penalty,  the  Plaintiffs  could  only 

(3)  E.B.  &  E.  485  ;  27  L.  J.  Q.B.  361.  (5)  L.R.  10  Ch.  Ap.  512. 

(4)  4  Giflf.  479  ;  33  L.J.  Ch.  134 ;  4  (6)  L.K,  3  C.P.  161 ;  37  L.J.  C.P.  81. 
Jur.N.S.999. 
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• 
recover  the  exact  amount  of  damages.     That  is,  if  the  jury  found  j650       1881. 
was  the  injury,  the  Plaintiffs  Would  have  to  refund  £950.     In  the 
absence  of  express  condition  a  deposit  is  not  forfeited  by  the  pur-        ^™ 
chaser^s  default ;  the  vendor  may  take  his  damages  out  of  it,  but  if  Macnichol. 
those  are  less  than  the  deposit  he  must  refund  the  balance,  Palmer  v. 
Temple  (7),  Gasson  v.  Roberts  (8).     I  submit  this  sum  of  JBIOOO 
deposit  was  *'  liquidated  damages ;"  I  claim  to  import  thgse  words.  It 
is   repeatedly  laid  down  that  the   use  of  the  words  '^penalty''  or 
^Miquidated  damages^'  is  not  conclusive.     The  Court  will  look  at  the 
intention  of  the  parties,  Sparrow  v.  Parish  (9),  Dimech  v.  Oorlett 
(10),  Reynolds  v.  Bridge  (11),  Mayne  on  Damages,  p.  103 — "On 
the   other  hand,  if  there  be  a  contract  consisting  of  one  or  more 
stipulations,  the  breach  of  which  cannot  be  measured,  then  the  con- 
tract must  be  taken  to  have  meant  that  the  sum  agreed  upon  was  to 
be  liquidated  damages,  and  not  a  penalty,^^  Oall worthy  v.  Strutt  (12), ' 
Price  V.  Oreen  (13),  Atkyns  v.  Kimmer  (14),  Mercer  v.  Irving  (15). 
The  damages  could  not  be  measured  here.     They  have  agreed  upon  a 
particular  sum  as  damages,  and  that  alone  can  be  recovered,  Reilly  v. 
Jones  (16),  Lowe  v.  Peers  (17),  Fletcher  v.  Dycke  (18).     In  Essex 
v.  Daniell  (2)  the  contract,  besides  providing  for  the  forfeiture  of  the 
deposit,   added  that  the   expenses   of   the  abortive   sale   should   be 
recoverable   as   liquidated   damages.     In  Lea  v.  Whitaker  (19)  the 
agreement  for  sale  of  an  inn  concluded  with  the  provision — "  By  way 
of  making   the   agreement  binding  each  of  the   above  contracting 
parties  have  deposited  in  the  hands  of  H.  the  sum  of  £40  each,  and 
either  party  failing  to  complete  this  agreement  shall  forfeit  to  the 
other  his  deposit  money  as  and  for  liquidated  damages."    The  vendor 
refusing   to  complete,  the  purchaser's  remedy  was  confined  to  the 
recovery  of  the  money  deposited  in  the  band  of  H. 

Darley,  in  reply.  In  Lethhridge  v.  Kirkman  (20)  a  defaulting 
purchaser  sued  for  his  deposit,  but  although  the  vendor  had  re-sold  at 
an  advanced  price,  judgment  was  given  for  the  Defendant.  Mayne  on 
Damages,  p.  141,  runs — '*  In  fact,  the  cases  distinguishing  between  a 
penalty  and  liquidated  damages  do  not  apply  to  a  pecuniary  deposit, 
which  is  not  in  reality  a  pledge  but  a  payment  in  part  of  the  purchase 

(7)  9  Ad.  &  E.  521.      •  (14)  4  Exch.  776. 

(8)  32  L.J.  Ch.  105.  (16)  K.B.  &.  K.  563 ;  27  L. J.  Q.B.  291. 

(9)  7  H.  &  N.  594  ;  31  L.J.  Ex.  137.     (16)  1  Bing.  302. 

(10)  12  Moo.  P.C.C.  228.  (17)  4  Burr.  2227. 

(11)  6  £.  &  B.  528 ;  26  L.J.  Q.B.  12.  (18)  2  T.R.  37. 

(12)  1  Exch.  659.  (19)  L.R.  8  C.P,  70. 

(13)  16  M.  k  W.  346.  (20)  25  L.  J.  Q.B.  89. 
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1881.       money.     It  results  from  this  that,  if  the  seller  seeks  to  recover 
""  "  damages  beyond  the  amount  of  the  deposit,  he  must  give  credit  for 

y,  the  deposit  which  he  has  retained."     It  is  on  the  principle  that  a 

Mackichol.  deposit  is  considered  as  part  payment  of  the  purchase  money  that  Lord 
8L  Leonards  explains  Ockenden  v.  Henty  (3)  in  Sug.  F.  ^  P.,  p.  50. 
There  is  an  instance  of  liquidated  damages  already  in  the  contract- 
each  sheep  in  excess  of  the  supposed  number  is  to  be  paid  for  at  lOs. 
a  head.  The  deposit  in  Lea  v.  Whitdker  (19),  was  no  part  of  the 
purchase  money,  but  a  pledge  or  stake ;  the  transaction  was  a  kind  of 
bet.  [SaliymonB  referred  to  Magee  v.  Lavelle  (21).]  There,  too,  the 
deposit  was  not  part  of  the  purchase  money.  Oallworthy  v.  Strutt  (12) 
and  the  other  cases  have  no  application  to  one  like  this.  They  are 
cases  where  certain  sums  are  fixed  beforehand  as  compensation  for 
breaches  which  could  not  be  measured  in  damages.  A  jury  would  have 
no  difficulty  in  estimating  the  damage  suffered  here. 

Sib  J.  Martin,  C.J.  The  Plaintiffs  seek  damages  for  the  Defen- 
dant's breach  of  an  agreement  to  purchase  certain  stations  and  the 
stock  thereon.  The  purchase  money  was  large,  being  25s.  per  head 
on  40,000  sheep,  or  £50,000.  It  was  provided  by  the  agreement, 
stated  in  the  declaration,  that  one-third  of  the  purchase  money  should 
be  paid  in  cash  on  delivery  of  the  stations,  and  the  balance  by  instal- 
ments. There  was  a  further  stipulation  that  the  sum  of  £1000  should 
be  paid  as  a  deposit  by  the  Defendant,  and  should  be  considered  as 
part  of  the  cash  payment,  provided  the  agreement  were  fulfilled  by  the 
Defendant,  otherwise  that  the  said  sum  should  be  forfeited  and  become 
the  absolute  property  of  the  Plaintiffs.  The  breach  alleged  is  that 
the  Defendant  did  not  fulfil  but  wholly  repudiated  the  agreement.  To 
this  the  Defendant  pleaded.  [His  Honor  read  the  plea.]  Hence 
arose  the  cross  demurrers  before  us,  but  the  point  in  both  is  the  same. 
The  question  is,  whether  under  this  contract  this  £1000  is  to  be 
deemed  in  full  satisfaction  of  the  damages  sustained  by  the  breach. 
The  Plaintiffs  insist  they  were  right  to  retain  the  £1000,  and  to  sue 
for  further  damages  over  and  above  that.  It  is  not  contended,  I 
understand,  that  they  may  retain  the  £1000,  and  sue  for  damages 
without  bringing  it  into  account.  A  great  number  of  authorities  have 
been  cited  to  us,  but  only  one  bears  directly  on  the  point  in  con- 
troversy. We  all  know  the  class  of  cases  where  some  sum  is  spoken 
of  as  "  a  penalty,"  or  as  "  liquidated,"  or  as  "  stipulated  damages." 
The  Courts  have  frequently  had  difficulty  in  determining  whether  a 
particular  sum  so  mentioned  is  penal  or  liquidated.     There  are  a  great 

(21    Q.B.9C.P.  107. 
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DQiuber  of  cases  in  which  those  points  have  been  discussed.  The  1881. 
most  common  case  is  that  of  a  sale  at  auction,  where  a  deposit  has 
been  paid,  which  by  some  of  the  tern^s  may  be  forfeited  if  the  sale  ^™ 
goes  off;  there  are  also  generally  provisions  ftjr  re-sale  and  recovering  Macnichoi. 
any  loss  thereby  occasioned  from  the  purchaser.  That  is  not  the  case 
here.  This  is  simply  a  sale  for  so  much  money,  payment  to  be  partly  in 
cash  and  partly  by  instalments.  On  signing  the  contract  £1000  is 
handed  to  the  vendor,  to  be  forfeited  to  him  if  the  purchaser  does  not 
fulfil  his  agreement.  Not  one  of  the  cases  referred  to  by  the  Defen- 
dant's counsel  touches  this  point,  whether  damages  can  be  obtained 
beyond  this  sum.  Our  first  duty  is  to  ascertain  what  the  contract 
means—* what  is  the  expressed  intention  of  the  parties  ?  That  is  what 
we  are  here  for.  Where  a  sum  is  stated  to  be  a  penalty,  or  liquidated 
damages,  we  must  see  whether  the  Plaintiff  can  sue  for  the  whole,  or 
whether  the  damages  recovered  must  be  cut  down  to  the  actual  loss 
sustained.  There  is  no  statement  of  that  sort  here.  There  is  no 
stipulation  that  the  £1000  is  to  be  considered  as  damages.  Suppose 
there  had  been  no  payment  of  deposit,  no  provision  as  to  its  forfeiture, 
then  the  Common  Law  right  of  the  Plaintiffs  to  sue  for  whatever 
damage  they  had  sustained  would  have  been  understood.  Is  that 
right  here  limited  by  that  provision  ?  I  see  nothing  to  lead  me 
to  that  conclusion.  There  is  nothing  to  say  that  the  £1000  has 
been  fixed  upon  as  the  measure  of  the  damages,  nothing  leading  to  it. 
In  the  absence  of  authority  I  think,  that  the  Plaintiffs'  right  not 
being  limited  to  the  £1000,  they  may  bring  this  action. 

As  to  the  deposit,  I  have  already  said  that  it  must  be  taken  into 
account  in  measuring  the  damages.  But  one  thing  is  plain,  the  purchaser 
can  never  recover  it  Three  case  show  that,  which  have  been  cited, 
Lethbridge  v.  Ki/rkman  (20),  Debtee  v.  Bedborough  (4),  and  Ex 
parte  Barrell  (5).  His  official  assignee  could  not,  even  where  the 
vendor  has  sold  again  and  got  a  higher  price.  A  purchaser  who  has 
once  broken  his  contract  cannot  file  a  bill  for  specific  performance,  or 
sue  for  return  of  the  deposit. 

But  that  leaves  open  the  question  how  far  the  vendor  can  be 
looked  upon  as  holding  the  deposit  as  a  satisfaction.  Lord  8t. 
Leonards  regards  it  as  unsettled.  The  case  most  in  point  is 
Icely '  V.  Grew  (1).  Sergeant  Manning^s  marginal  note  is — 
''Where,  in  a  contract  of  sale  entered  into  at  an  auction,  one  of 
several  conditions  is  that,  if  the  purchaser  fail  to  comply  with  any  of 
the  conditions  the  deposit  shall  be  forfeited  as  liquidated  damages, 
iueh  condition  forms  no  qualification  of  the  general  promise  to  com- 
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1881.  plete  the  purchase.  Thererefore,  upon  a  wrougful  abandonment  of 
the  contract  on  the  part  of  the  purchaser^  the  vendor  may  recover 
^^  damages  ultra  the  forfeited  deposit,  and  is  not  bound  to  state  this 
Macnichol.  condition  in  declaring  on  the  contract."  Then,  in  p.  469,  this  con- 
dition is  set  out.  '^  Lastly,  if  the  purchaser  shall  neglect  or  fail  to 
comply  with  any  of  the  above  conditions,  the  deposit  shall  he  forfeited, 
as  liquidated  damages,  to  be  retained  by  the  vendors,  who  shsU  beat 
full  liberty  to  rescind  the  contract  and  re-sell  the  lot  .  .  .  and 
the  deficiency,  if  any,  by  the  second  sale,  together  with  all  charges 
attending  the  same,  shall  be  made  good  by  the  defaulter.''  That  was 
a  stronger  case  than  this  owing  to  the  use  of  the  words  "  forfeited,  as 
liquidated  damages,'^  apparently  leading  to  the  conclusion  that  the 
deposit  might  be  regarded  as  *'  fixed  damages.^'  But  the  Court  held 
otherwise,  that  notwithstanding  the  use  of  these  words  it  was  merely 
liquidated  damages  for  the  breach  of  any  one  of  the  conditions  not  a 
measure  of  the  damages  for  repudiating  the  whole  contract.  Lord 
Denman,  C.J.,  says  : — *'  It  is  not  meant  by  this  condition  that  the 
deposit  shall  be  regarded  as  liquidated  damages  as  against  a  party  who 
breaks  off  altogether.  It  is  intended  to  be  so  only  in  case  of  a  breach 
of  any  of  the  particular  conditions.  lAtiledale,  J. — I  think  that  the 
Plaintiff  is  entitled  to  sue  the  Defendant  for  general  damages.^'  The 
Plaintiff  was  therefore  allowed  to  retain  his  verdict  for  damages  ultra 
the  deposit.  The  case  is  in  point  for  the  present  controversy.  One 
could  have  wished  for  authority  a  case  more  elaborately  argued  than 
this,  but  there  has  been  no  case  since.  There  have  been  remarks  by 
eminent  Judges,  and  opinions  in  text-books ;  but  these  are  not  so 
satisfactory  as  a  well-argued  decision.  However,  it  is  sufficient  for 
the  purpose,  more  especially  as  on  principle  it  seems  right.  The 
vendor  seems  to  say  here—*'  If  you  do  not  perform  your  contract  to 
take  40,000  sheep  we  can  sue  you  for  damages.  We  may,  think  you 
solvent,  but  we  like  to  have  £1000  in  hand  to  secure  us  so  much 
compensation.''  That  is  all  they  have  done — secured  £1000  in  hand. 
In  my  opinion  our  judgment  should  be  for  the  Plaintiffs. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  There  are  no 
words  like ''penalty,'*  or  "liquidated  damages"  to  embarrass  us  here. 
And  even  those  words  are  not  conclusive  ;  for  in  many  cases  they  have 
been  disregarded  when  the  evident  intention  of  the  parties  required  it. 
Nor  is  there  any  provision  for  re-sale  here  by  the  vendor.  No  case 
has  been  quoted  like  this,  where  there  is  simply  a  deposit,  which  ia  to 
be  part  of  the  purchase  money  if  the  contract  is  carried  out,  but  to  be 
forfeited  to  the  vendor  if  the  purchaser  makes  default.    The  price  of 
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the  property  sold  is  about  jC50,000;  relatively  the  deposit  of  £1000  1881. 
was  a  very  small  sum,  and  so  there  is  nothing  in  this  to  import  that 
that  was  the  limit  of  the  damages.  The  vendor  might  have  gone  to  Lksui 
great  expense  and  trouble  in  getting  his  sheep  and  station  ready  for  Macnichol. 
delivery;  and  for  a  default  at  the  last  moment  JEIGOO  might  be  a  poor 
compensation.  We  must  see  something  clear  and  definite  in  the 
contract  to  take  away  the  vendor's  ordinary  right  to  damages.  leely 
?.  Orew  (1)  appears  to  me  more  than  in  point;  for  there,  notwith- 
standing the  use  of  the  words  ^'  liquidated  damages,'^  it  was  held  that 
the  Plaintiffs  ordinary  right  to  damages  was  not  taken  away. 
Although  the  case  was  not  elaborately  argued,  yet  it  was  argued  by 
competent  counsel ;  and  Lord  St.  Leonards  refers  to  it  without  dis- 
approbation. He  does  not  discuss  a  case  like  the  present ;  he  confines 
himself  to  cases  where  different  provisions  create  difficulties  in  recover- 
ing further  damages.  I  do  not  think  with  the  Chief  Justice  that  his 
Lordship  really  doubted  that  case.  He  is  putting  a  case  where  the 
vendor  has  an  option  to  re-sell ;  there  it  might  be  concluded  that  the 
parties  have  chosen  a  particular  way  of  remedying  the  breach  and 
measuring  the  damages ;  and  that  it  precludes  the  vendor  from  going 
to  a  jury,  because  he  has  agreed  that  an  auction  shall  test  his  loss. 
Bat  there  is  no  such  provision  in  this  case.  I  agree  the  £1000  must 
be  brought  into  account  in  considering  the  amount  of  damages. 

WiNDBYER,  J.  I  concur.  There  are  no  words  like  "  penalty  *'  or 
*'  liquidated  damages  "  in  this  case ;  nor  was  the  deposit  money  placed 
in  the  hands  of  a  stakeholder  to  be  forfeited  on  default.  It  does  not, 
therefore,  come  within  any  of  the  numerous  cases  cited  to  us.  I  can 
see  no  intention  in  this  contract  to  deprive  the  Plaintiffs  of  their  ordinary 
Common  Law  right  to  recover  damages.  The  forfeited  deposit,  more- 
over,  is  not  a  large  sum  relatively.  It  may  well  be  that  the  vendors 
were  at  a  larger  loss  in  merely  getting  ready  to  carry  out  the  contract. 
I  agree  with  their  Honors  that  in  no  case  can  a  purchaser  in  default 
recover  his  deposit. 

Judgment  for  the  Plaintiffs. 

Attorneys  for  the  Plaintiffs — Norton  and  Smith. 
Attorneys  for  the  Defendant — Manning  and  Dowling. 


Non.— On  September  23  the  Defendant  obtained  leave  to  appeal  to  the  Privy 
Cooneil,  but  the  matter  was  afterwards  compromised. 
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^^^-  WAKEFORD  v.  THE  COMMISSIONER  OF  RAILWAYS. 


8qftember  12.  Cf^raO— Damages— Trial  borinff9—"Not  less  than  four  trial  borinffs  to  be  made  " 
Refusal  to  allow  completion  of  contract — Damages  nominal— Fair  trial. 

The  Plaintiff  made  a  tender  which  was  accepted  by  the  Defendant  to  put  down 
trial  borings  according  to  a  "specification"  containing  the  following  terms: — 
"  Specification  for  making  trial  borings  ....  for  obtaining  water  .... 
There  will  be  not  less  than  four  trial  borings  to  be  made  ...  It  is  not 
intended  to  carry  out  borings  to  a  depth  exceeding  200  feet.*'  The  Plaintiff  had 
made  two  borings,  and  was  prepared  to  make  two  more  according  to  the  specifica- 
tion, when  the  Defendant  intimated  to  him  that  he  considered  the  contract 
completed,  and  refused  to  anthorise  any  more  borings  to  be  made. 

Held  {per  Mabtin,  C.J.,  and  Wimdsteb,  J.,  Mankiko.  J.,  dubitanU)  that, 
although  the  Plaintiff  was  entitled  to  a  verdict,  he  could  only  recover  nominal 
damages. 

Semhle  {per  Makkivo,  J. ),  that  the  Plaintiff  was  entitled  to  make  a  fair  trial 
to  obtain  water. 

Breach  of  contract.  In  January,  1881,  tenders  were  invited  by 
the  Defendant,  the  Commissioner  of  Railways,  for  making  trial 
borings  for  obtaining  water  on  the  extensions  of  the  Great  Southern 
Railway  according  to  a  certain  specification,  which  was  in  the  follwing 
terms:—''  Specification  for  making  trial  borings  for  obtaining  water  on 
the  extension  Wagga  to  Albury,  and  on  the  extension  Junee  to 
Narrandera.  There  will  be  not  less  than  four  trial  borings  to  be 
made,  viz.,  at  Hanging  Rock  and  Gerogery  or  Billabong,  on  the 
extension  Wagga  to  Albury,  and  at  Junee  and  Boggy  Creek,  on  the 
extension  Junee  to  Narrandera ;  but  in  the  event  of  the  borings  first 
made  not  showing  the  presence  of  a  good  water  supply,  additional 
borings  will  be  made  in  the  same  or  in  other  localities  as  may  be 
decided  by  the  engineer- in-chief,  and  the  contractor  is  to  continue 
the  work  if  required  until  a  satisfactory  water  supply  is  obtained,  in 
two  places  on  each  extension.'^  The  size  of  the  borings  was  then 
specified,  and  it  was  stipulated  that  the  cores  were  to  be  preserved  for 
the  inspection  of  the  district  engineer.  The  specification  then  said : — 
"  It  is  not  intended  to  carry  out  borings  to  a  depth  exceeding  200 
feet;  if  it  should  be  considered  advisable  to  exceed  that  depth  a  fresh 
schedule  of  prices  will  be  ai  ranged  with  the  contractor.  The 
contractor  is  to  provide  and  convey  to  the  sites  of  borings  all  the 
tools,  implements,  scaffolding,  tackle,  and  labour  necessary  to 
complete  the  borings,  and  remove  and  re-erect  the  same  wherever 
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required  without  any  farther  charge  than  the  price  per  lineal  foot  of      1881. 

completed  boring  as  provided  in  schedule  of  prices."    The  specifica- 

tion  then  provided  for  the  supply  of  iron  piping  by  the  contractor  at         ^, 

a  price  to  be  named  in  the  schedule,  and  stipulated  that  the  con-  Commissionbb 
*  ...  ofRailwatb, 

tractor  should  proceed  with  the  work  immediately  his  contract  was 

accepted,  and  carry  it  on  at  a  rate  satisfactory  to  the  engineer-in-chief 

under  a  penalty  of  the  contract  being  cancelled  and  of  forfeiture  of  all 

claims.     The  specification  then  went  on : — '^  Payments  will  be  made 

monthly  to  contractor  to  the  amount  of  80  per  cent,  of  the  value  of 

work  done  and  certified  to  be  satisfactory  by  the  district  engineer,  and 

the  balance  will  be  paid  on  the  satisfactory  completion  of  each  boring." 

The  Plaintiff  tendered  for  the  work  required  by  the  specification  at 
prices  contained  in  a  schedule.  The  prices  were  £1  10s.  for  each 
lineal  foot  of  boring  from  the  surface  to  20  feet,  and  increased  with 
the  depth,  the  price  from  190  to  200  feet  in  depth  being  <£4  per  foot. 

The  tender  was  accepted  by  the  ^Defendant,  and  the  Plaintiff 
thereupon  commenced  boring  at  the  Hanging  Bock  at  a  place  pointed 
out  by  the  district  engineer,  where  he  went  to  a  depth  of  145  feet 
without  obtaining  water.  He  then,  acting  on  instructions,  sank 
to  a  depth  of  257  feet  8  inches  at  Yerong  Greek.  That  hole  was 
abandoned,  and  he  sank  at  Doodle  Goomar  to  a  depth  of  193  feet  8 
inches.  Each  of  these  places  was  on  the  extension  from  Wagga  to 
Albury.  The  Plaintiff  then  was  directed  to  put  some  borings  down  at 
the  Billabong,  with  the  view  of  testing  the  clay  formation  for  a  puddle 
dam.  The  depths  sunk  were  63  feet,  67  feet  6  inches,  53  feet,  and 
60  feet  respectively.  During  the  progress  of  these  borings,  about 
July  7,  the  Plaintiff  said  to  the  district  engineer  that  he  was  prepared 
to  sink  for  water,  according  to  the  specification  on  the  Junee  and 
Narrandera  line.  He  was  told  that  it  was  not  intended  to  try  any 
other  place  for  water,  as  they  had  found  that  there  was  none  to  be  got 
by  boring  (in  fact,  the  Defendant  himself  had  caused  borings  to  be 
sufk  to  a  depth  of  100  feet  at  Boggy  Creek,  on  the  Narrandera  line, 
without  finding  water).  On  3rd  August  the  Plaintiff  received  the 
following  letter  from  the  Defendant : — "  Memorandum  to  Mr.  G. 
Wakeford.  Contract  for  sinking  trial  borings  for  water.  As  you 
have  now  completed  four  trial  borings  as  provided  in  your  contract, 
and  there  appears  to  be  no  probability  of  obtaining  water,  the  engineer 
in  chief  has  decided  not  to  try  more  places,  and  your  contract  is  now 
considered  satisfactorily  completed.'^ 

At  the  time  when  this  letter  was  received,  the  Plaintiff  was  ready 
and  willing  to  begin  the  borings  on  the  Narrandera  line ;  but  he  had 
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1881.       incurred  no  expense,  by  providing  and  shifting  plant,  or  engaging 
~  labour,  or  in  any  other  way  on  account  of  such  borings. 

v.  The  Plaintiff  was  paid  for  the  borings  he  had  made  at  the  rate  con- 

^^'^^"^^^^^■"tained  in  the  specification,  and  the  sufficiency  of  this  payment  was  not 
disputed. 

The  Flaintifi^  then  began  the  present  action  against  the  Defendant 
as  nominal  Defendant  under  the  "  Claims  Against  the  (jovemment 
Act''  (1)  and  claimed  £2,000  damages  for  breach  of  contract  in  not 
being  allowed  to  make  two  borings  on  the  Narrandera  line  according 
to  the  specification. 

The  trial  took  place  at  the  May  sittings  before  His  Honor  the 
Chief  Justice  and  a  jury  of  four.  Evidence  was  given  of  the  facts 
above  set  out,  and  the  Plaintiff  stated  that  if  he  had  been  allowed 
to  sink  two  shafts  200  feet  deep  at  Boggy  Creek  he  would  have 
cleared  £800. 

His  Honor  directed  the  jury  that  the  Plaintiff  could  have  recovered 
the  cost  of  moving  his  plant  if  he  had  done  so,  which  he  had  not. 
But  that,  under  the  circumstances,  he  was  only  entitled  to  recover 
nominal  damages.  At  the  request  of  the  counsel  for  the  Plaintiff  he 
asked  the  jury,  supposing  the  Plaintiff  was  entitled  to  sink  holes  a 
reasonable  depth,  how  much  damages  the  Plaintiff  would  be  entitled 
to  for  not  being  permitted  to  bore  to  such  depths  on  the  Narrandera 
line  ?  The  jury  found  a  verdict  for  the  Plaintiff  with  damages  £350, 
on  the  assumption  that  it  was  reasonable  that  he  should  be  allowed  to 
go  down  100  feet  on  each  of  the  two  borings  on  that  line.  In  answer 
to  a  question  put  to  them  by  His  Honor  the  jury  found  that  the  four 
borings  in  the  Billabong  were  not  given  and  accepted  in  lieu  and 
8ubstitution»of  the  two  borings  on  the  Narrandera  line. 

On  13th  May  a  rule  nisi  was  obtained  pursuant  to  leave  reserved 
calling  on  the  Plaintiff  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  a  verdict  entered  for  the  Plaintiff  with  nominal 
damages,  on  the  ground  that  the  jury  were  not  entitled  to  calculate 
the  damages  upon  the  assumption  that  the  Plaintiff  should  be  allowed 
to  bore  at  a  reasonable  depth. 

Salomons,  Q.C.  (C.  B.  Stephen  with  him),  now  moved  to' make  the 
rule  absolute.  The  Plaintiff  is  at  most  entitled  to  hold  his  verdict 
with  nominal  damages.  &e  has  suffered  no  substantial  injury,  for  the 
aggregate  depth  of  the  extra  borings  which  he  put  down  at  Boggy 
Creek,  and  for  which  he  has  been  paid,  was  more  than  the  aggregate 
depth  of  the  two  borings  which  we  would  have  allowed  him  to  make. 

(1)  39  Viot.  No.  38. 


WAKE1t)RD 
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Although  the  jury  have  found  that  these  borings  were  not  taken  in  1881. 
substitution^  the  Plaintiff  has  no  equitable  claim  on  the  Government^ 
and  is  entitled  to  no  more  than  his  legal  rights  at  the  hands  of  the 
Court.  The  damages  shall  only  be  nominal.  Suppose  the  Government  qf  rTilTays* 
had  discovered  the  day  after  the  contract  was  signed  that  no  water 
could  be  found  on  the  line^  and  had  refused  to  authorise  the  Plaintiff 
to  sink  holes  there^  but  the  Plaintiff  had  not  been  put  to  any  expense 
in  providing  or  removing  plant,  &c.,  it  is  evident  that,  although  he 
would  be  entitled  to  bring  an  action  for  breach  of  contract,  the 
damage  he  had  suffered  was  nominal  only.  [Sir  W.  Manning,  J. 
Is  not  a  meaning  to  be  put  on  the  words  '^  trial  borings  ?''  Do  not 
these  words  mean  borings  to  a  certain  depth?]  What  then  is  a 
sufficient  trial  ?  Is  it  5,  10,  100,  or  200  feet?  [Windbyer,  J.  If 
the  Plaintiff  had  been  allowed  to  sink  six  inches  and  then  had  been 
stopped ;  if  he  had  been  paid  according  to  the  rate  in  the  schedule 
he  could  not  have  recovered  for  a  breach  of  contract.  Sir  J. 
Martin,  C.J.  In  Tulip  v.  King  (2),  a  decision  of  the  Supreme 
Court  which  is  not  reported,  an  action  was  brought  by  miners  to 
recover  damages  against  the  A.  A.  Company  for  not  providing  the 
Plaintiffs  with  reasonable  employment.  The  Plaintiffs  had  agreed 
to  work  at  certain  rates,  and  the  Court  held  that  they  could  not 
recover,  because  there  was  no  term  in  the  contract  binding  the  com- 
pany to  employ  them.]  There  is  also  an  English  case.  The  jury 
had  nothing  before  them  as  grounds  for  their  finding  that  the 
Plaintiff  was  entitled  to  bore  to  a  depth  of  100  feet  on  the  Narrandera 
line.  How  did  they  come  to  that  conclusion  ?  There  was  no  agree- 
nijent  to  allow  the  Plaintiff  to  go  to  100  feet  or  to  any  specific  depth. 
It  may  be  said  that  on  our  contention  the  contract  is  unilateral ;  but 
G.  Northern  Railway  Co.  v.  Wiiham  (3)  decides  that  such  contracts 
are  not  void  for  want  of  mutuality.  In  that  case  the  Defendant,  by 
tender,  offered  to  supply  the  Plaintiffs  with  such  quantities  of  iron  as 
the  Plaintiffs  might  order  from  time  to  time  during  a  limited  period ; 
and  it  was  held  that  the  Defendant,  having  failed  to  supply  all  the 
iron  ordered  by  the  Plaintiffs,  was  liable  for  his  breach  of  the  contract. 
Barley,  Q.C.  (0.  /.  Manning  with  him),  in  support  of  the  verdict. 
The  argument  used  by  the  Counsel  for  the  Defendant  goes  to  show 
that  there  was  no  binding  contract  between  the  parties.  But  we 
contend  that  there  is  a  complete  contract.  The  Grovemment  advertise 
for  tenders  on  a  specification  which  is  expressed  to  be  for  ''  making 

(2)  Bet.  Jadgment  Sup.  Ct.  S.M.H.  (3)  L.R.  9  C.P.  16. 
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1881.       trial  borings."     The  specification  further  says  that  "  there  arc  not 


Waketord  ^^''  ^^""  ^^^^  *"*'  borings  to  be  made/*  and  "  It  is  not  intended  to 
».  carry  out  boring  to  a  depth  exceeding  200  feet."     The  contractor  is 

or  Aailwats.  ^^  provide  the  necessary  plant  and  place  it  on  the  ground.  The 
Plaintiff  made  a  tender^  agreeing  to  make  the  borings  according  to 
the  specification,  at  certain  rates  contained  in  a  schedule,  and 
his  tender  was  accepted.  [Sia  J.  Martin,  C  J,  Does  not  this 
mean  that  the  Plaintiff  agrees  to  do  work  of  that  kind  for  so  much^ 
but  that  the  Government  is  not  bound  to  provide  work  T]  Then 
your  Honor  must  have  been  wrong  in  saying  to  the  jury  that,  if  the 
contractor  had  incurred  expense  in  moving  his  plant,  he  could  have 
recovered  compensation.  We  say  that  the  true  meaning  of  the 
contract  is,  "  there  will  be  four  trial  borings  to  a  depth  of  200  feet,'* 
and  we  were  entitled  to  go  down  200  feet  at  two  places  on  the 
Narrandera  line.  Suppose  the  owners  of  a  coal  mine  had  agreed  to 
give  men  work  for  not  less  than  two  years,  and  it  was  stated  in  the 
agreement  that  it  was  not  intended  to  hew  more  than  2,000  tons  per 
annum,  could  it  be  maintained  that  there  was  no  contract  to  employ 
the  men  ?  If  the  Government  is  entitled  to  stop  the  Plaintiff  as  soon 
as  the  boring  has  been  sunk  a  foot,  the  Plaintiff  cannot  recover  for 
the  expense  of  moving  his  plant  unless  it  be  admitted  that  the 
contract  has  been  broken.  But  if  he  is  not  entitled  to  sink  200  feet, 
the  Plaintiff  at  least  is  entitled  to  bore  a  reasonable  depth.  This  is 
the  view  which  the  jury  took;  and  in  determining  what  was  a 
reasonable  depth,  they  relied  on  the  fact  that  the  Commissioner 
himself  made  a  trial  boring  at  Boggy  Creek  to  a  depth  of  100  feet 
and  found  no  water.  [Sie  W.  Manning,  J.  What  is  a  *' trial 
boring  ?"  It  must  have  some  meaning  Winoeteb,  J.  Suppose  a 
man  undertook  to  erect  a  ''park  wall,''  would  not  a  meaning  be 
given  to  that  term  ?]  Yes,  a  reasonable  meaning  must  be  given  to 
the  expression  ''trial  borings,''  and  the  Government  itself  has 
supplied  a  meaning  as  applicable  to  Boggy  Creek,  by  boring  there 
to  a  depth  of  100  feet.  We  say  that  there  was  a  distinct  contract  by 
the  Government  to  allow  bond  fide  trial  borings  to  be  made  either  to 
200  feet  or  to  a  reasonable  depth.  In  the  latter  case,  the  jury  have 
found  what  under  the  circumstances  was  a  reasonable  depth. 

Salomons,  Q-C,  in  reply.  Counsel  for  the  Plaintiff  hat  been 
arguing  in  a  circle.  But  the  question  is,  whether  the  Plaintiff  is 
entitled  to  bore  to  200  feet ;  if  he  is  not,  he  can  only  recover  nominal 
damages.  [Sib  W.  Manning,  J.  The  Government  may  stop  the 
Plaintiff  from  sinking  any  further,  but  they  must  allow  a  fair  trisL^ 
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If  the   GommissioDer  acted  fraudulently  or  from  caprice^  I  admit       1881. 

that  he  would  be  liable.     In  Kennaioay  v.  Treleavan  (4),  Parke,  B.,  ~~ 

.      .  Wakbford 

■ays,  "A  great  number  of  cases  are  of  contracts  not  binding  on  both  ;,. 

sides  at  the  time  when  made,  and  in  which  the  whole  duty  to  be  ^^"^lwTys* 

performed  rests  with  one  of  the  contracting  parties.     A  guarantee 

falls  under  that  class.*'     This  is  very  different  from  the  case  put  by 

Mr.  Justice   Windeyer  of  a  contract  to  build  a  wall.     Suppose  I 

thought  I  had  dropped  a  jewel  over-board  and  engaged  a  man  to  dive 

for  it,  but  afterwards  found  that  I  had  the  jewel  in  my  pocket, 

could  he  compel  me  to  pay  him  as  if  he  had  dived  for  it  ? 

Sib  J.  Martin,  G.J.  In  this  case,  the  Plaintiff  entered  into 
an  agreement  with  the  Commissioner  of  Railways  to  make  four  trial 
borings,  in  accordance  with  a  specification,  on  two  of  the  extensions 
of  the  Great  Southern  Railway.  This  specification  provided  that  the 
borings  should  be  of  a  certain  size,  and  that  the  instruments  for 
carrying  on  the  work  should  be  provided  by  the  contractor,  and 
removed  and  re-erected  without  charge  to  the  Grovernment.  After 
making  this  agreement  with  the  Commissioner,  the  Plaintiff  made 
two  borings  for  the  purpose  of  providing  a  water  supply  on  the  line 
between  Wagga  Wagga  and  Albury.  Other  borings  were  made  on  that 
line  for  a  different  purpose ;  and  for  all  this  work  the  Plain  tiff  was  paid 
in  full.  His  profits  were  very  large,  greatly  exceeding  the  value  of  his 
plant.  The  plant  was  not  taken  to  the  line  from  Junee  to  Narrandera, 
and  therefore  no  expense  was  incurred  on  that  score.  After  the 
borings  had  been  made  on  the  line  between  Wagga  Wagga  and 
Albury,  it  was  intimated  to  the  Plaintiff  that  the  Commissioner  did 
not  require  borings  to  be  made  for  water  on  the  other  line  of  railway. 
Having  thus  been  stopped  from  proceeding  with  works,  on  which  he 
says  he  would  have  cleared  £800,  the  Plaintiff  brings  this  action.  At 
the  trial,  I  held  that  under  this  contract  he  was  entitled  to  have  the 
work  given  him  to  do  at  the  four  places  mentioned  in  the  specification, 
but  I  also  held  that,  inasmuch  as  he  had  been  put  to  no  expense,  he 
bad  suffered  no  loss  and  could  only  recover  nominal  damages.  It 
appeared  to  me  then,  and  it  appears  to  me  now,  that  he  was  not 
entitled  to  require  the  Commissioner  to  authorise  him  to  proceed  to 
any  given  depth.  He  was  bound  to  go  to  certain  limits,  and  in  the 
four  places  mentioned,  and  at  the  price  fixed ;  but  the  Commissioner 
was  not  bound  to  allow  him  to  go  to  a  certain  depth.  There  was  no 
agreement  by  the  Commissioner  to  that  effect.  There  is  a  provision 
that  if  he  went  beyond  a  certain  distance,  he  was  to  be  paid  according 

(4)  5  M.  &  W.  408. 
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1881.       to  the  rate  to  be  fixed  by  a  new  schedule ;  but  I  see  nothing  in  the 
~  contract  which  says  that  he  is  to  be  allowed  to  go  200  feet  unless 

V,  water  is  reached  before. 
ojS!^wayb  '^  ^*  ®*^^  ^^**  *^^*  ^®  *  unilateral  agreement,  but  there  is  nothing 
in  the  point,  for  there  are  several  cases  in  the  books  of  agreements 
of  this  kind.  In  Burton  v.  The  Oreat  Northern  Railwan  Company 
(5),  a  contract  had  been  entered  into  between  the  Plaintiff  and  the 
Defendants  by  which  the  Plaintiff  undertook  to  convey  between  two 
places  all  grain,  merchandise,  &c.,  presented  to  him  for  that  purpose 
at  a  certain  rate ;  and  it  was  mutually  agreed  that  the  agreement 
should  continue  in  force  for  the  period  of  twelve  months.  The 
Defendants  having  given  notice  that  the  arrangement  would  cease 
and  determine  before  the  twelve  months  should  elapse,  the  Plaintiff 
brought  an  action  against  the  Defendants  for  wrongfully  discharging 
him  from  his  agreement.  And  it  was  held  that  the  agreement  was 
unilateral  and  that  the  action  was  not  maintainable.  At  page  518  of 
the  report  in  9  Exch.,  Parke,  B.,  is  reported  to  have  said,  "Taking 
the  law  as  laid  down  in  Hochestir  v.  Delatour  (6)  to  be  correct,  in 
this  case  there  was  no  breach  of  contract ;  because  the  notice  does  not 
amount  to  a  refusal  to  perform  the  contract,  but  is  merely  an  intima- 
tion that  from  a  certain  day  the  Defendants  would  cease  to  have  any 
goods  for  the  Plaintiff  to  carry.''  And  at  p.  185  of  the  23  L.  J.,  he 
says,  "The  Plaintiff  undertakes,  in  consideration  of  the  payment 
specified,  to  carry  all  the  goods  that  may  Be  presented ;  and  it  turns 
out  that  there  is  no  occasion  for  any  to  be  presented.  What  breach 
is  there  T  There  is  no  provision  that  a  given  quantity  shall  be  sent." 
Applying  that  principle  here,  there  is  no  provision  that  borings  should 
be  made  a  particular  depth. 

The  same  principle  will  be  found  in  Hoddeston  Oas  Company  ▼• 
Haselwood  (7)  in  which  the  Appellants,  a  gas  company,  supplied  the 
Respondent  with  gas,  which  was  paid  for  quarterly,  as  well  as  the  hire 
of  a  meter.  On  a  dispute  arising  between  them,  the  company  cut  off 
the  Respondent's  supply  of  gas.  And  it  was  held  that  they  could  do 
so,  and  that  there  was  no  evidence  from  which  a  contract  could  be 
implied  binding  them  to  supply  gas  (or  any  specific  period,  or  to  give 
notice  of  their  intention  to  discontinue  the  supply.  In  that  case, 
WilU'8,  J.  makes  these  observations.  "I  apprehend  nobody  could 
doubt  that  it  was  perfectly  competent  to  the  company  to  decline  to 
commence  to  supply  the  Respondent  with  gas.     Having  commenced 

(5)  9  Exch.  607 ;  23  L. J.  Ex.  184.  (7)  6  C.B.  N.  S.  239 ;  28  L.J.  C.P.  268. 

(6)  2  E.  ft  B.  678 ;  22  L.J.  Q.B.  455. 
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it^  was  there  any  implied  contract  to  continue  it  ?     If  there  was,  for       1881. 
what  time  was  it  to  endure  ?     .     .     .     the  only  n  asonable  contract  ~ 
that  could  be  implied  would  be  to  continue  the  supply  so  long  as  the  v, 

fittings  should  last  or  until  the  consumer  had  had  sufficient  enjoyment  ^j^su^y^I^ 
thereof  to  repay  him  for  the  expense  thereof.  What  a  complicated 
sort  of  contract  that  would  be  to  imply  for  the  parties  1  And  yet  it 
is  the  only  one  that  could  be  implied.  Seeing  that  there  is  this 
difficulty,  the  only  conclusion  I  can  come  to  is,  that  there  is  no 
contract  at  all  except  that  the  supply  is  to  be  determined  at  the  will 
and  pleasure  of  either  party.''  That  case  is  not  exactly  like  the 
present,  but  his  Lordship  bases  his  decision  upon  grounds  which  are 
applicable  here.  Who  is  to  be  the  judge  how  far  the  Plaintiff  is  to 
go  down  with  his  borings  ?  If  the  Commissioner  is  not  to  judge,  can 
a  jury  decide  T  but  bow  can  they  get  the  information  7  I  hold  that 
there  was  a  breach  of  contract  in  not  allowing  the  work  to  be  com- 
menced on  the  Narrandera  extension,  but  that  the  Commissioner  was 
not  bound  to  allow  the  boring  to  be  made  to  any  specific  depth.  I  am 
of  opinion,  therefore,  that  the  rule  should  be  made  absolute. 

Sib  W.  Manning,  J.  I  have  much  difficulty  in  coming  to 
a  conclusion  on  the  question  raised  here,  and  although  I  do  not 
dissent  from  the  decision  of  his  Honor  the  Chief  Justice,  I  have  very 
serious  doubts  as  to  its  correctness.  The  cases  have  no  bearing  on 
the  question,  and  do  not  assist  us.  The  Government  advertise  that 
they  want  trial  borings,  and  that  they  intend  to  have  at  least  four ; 
they  invite  tenders,  and  stipulate  that  the  cores  are  to  be  preserved 
for  their  use,  by  which,  I  think,  that  it  was  intended  that  the  officers 
of  the  Government  were  to  judge  whether  the  work  should  be  further 
proceeded  with.  The  Plaintiff  sends  in  a  tender,  which  is  accepted, 
by  which  the  Commissioner  agrees  that  there  shall  be  at  least  four 
trial  borings,  of  a  depth  to  be  practically  useful,  which  the  Plaintiff 
agrees  to  execute,  and  the  Commissioner  agrees  shall  be  paid  for.  The 
Plaintiff  was  to  provide  the  necessary  plant.  There  is,  therefore,  a 
bilateral  contract,  for  the  breach  of  which  substantial  damages  might 
have  been  awarded;  but  there  is  a  difficulty  in  measuring  the 
damages  which  should  be  awarded  under  the  circumstances  of  this 
case.  One  would  not  expect  that  the  Government  would  invite 
tenders  unless  they  were  satisfied  on  geological  grounds  that  water 
wotdd  be  found  at  the  places  mentioned,  and  at  a  reasouHble  depth  ; 
and  the  contractor  woaid  think  that  the  Govtrnment  had  some 
grounds  for  believing  that  this  would  be  so.  The  contractor  has  been 
led  to  expect  that  four  borings  would  be  required ;  and,  certainly. 
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1881.        there  has  been  a  breach  of  contract  which  entitles  him  to  a  verdict. 

~  Then,  as   I   have  said,  comes  this  difficulty  as  to  the  measure  of 

V,         damages.     1  do  not  think  that  the  Plaintiff  was  entitled  to  expect  to 

^^^^"take  the  borings  down  200  feet,  because  non  constat  that  water  might 
not  have  been  found  at  a  less  depth,  perhaps  a  few  feet  only  below  the 
surface.  Then  100  feet  has  been  suggested ;  but  what  would  have 
been  the  good  of  sinking  100  feet  when  it  had  been  ascertained  that 
no  water  was  to  be  obtained  at  that  depth.  No  evidence  was  given 
to  the  effect  that  water  would  probably  have  been  found  at  a  depth 
between  100  and  200  feet,  and  no  evidence  as  to  what  depth  of 
boring  would  be  a  fair  trial.  The  only  evidence  is,  that  the 
Grovemment  sank  a  shaft  100  feet  in  the  neighbourhood  of  one  of  the 
intended  spots  for  boring  by  the  Plaintiff,  and  failed  to  obtain  water. 
The  best  course  to  pursue  would  be  to  give  the  Plaintiff  a  new  trial, 
in  which  evidence  might  be  given  on  these  points. 

WiNDEYER,  J.  I  concur  with  the  decision  of  his  Honor  the  Chief 
Justice,  though  I  must  confess  that  I  have  had  some  difficulty  in  making 
up  my  mind  on  account  of  the  way  in  which  the  contract  is  drawn  up. 
I  have,  however,  come  to  the  conclusion  that  the  contract  does  not  bind 
the  Commissioner  to  allow  the  Plaintiff  to  bore  to  a  depth  of  200  feet. 
The  contract  says  that  borings  are  to  be  made  in  four  places,  and 
they  were  only  allowed  to  be  executed  in  two ;  therefore  the  Plaintiff 
is  entitled  to  the  verdict.  But  I  am  of  opinion  that  he  is  only  entitled 
to  nominal  damages.  The  Plaintiff  has  a  right  to  bore  in  these  places, 
but  the  Government  has  also  a  right,  if  they  think  that  no  water  is  to 
be  found  there,  to  stop  the  Plaintiff  at  any  time. 

Rule  absolute    with  costs.      The   Plaintiff  to 
have  the  costs  of  the  trial  behw. 

Attorneys  for  the  Plaintiff — Oannon  and  McLaughlin. 
Attorney  for  the  Defendant — The  Crown  Solicitor, 
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HARVEY  r.  EWAN.  1881. 


MainUnanee  cotU^DiBeretion  of  Frothonotary-^Snlmstenee  money  for  Plcun^f  (a  September  IS. 
«A{p*«  captain)  in  an  action  for  wrongful  diarmsBol. 

The  Plaintiff,  a  ship's  captain,  resident  in  England,  contracted  in  Sydney  on  26th 
January  to  sail  the  Defend  uit's  barque  to  England  and  back.  Such  voyage  would 
take  at  least  eight  months.  He  was  to  be  paid  partly  by  wages  and  partly  by  the 
profit  he  would  make  on  victualling  himself  and  crew  at  certain  rates.  The 
Defendant  dismissed  him  on  February  24th.  A  writ  for  wrongful  dismissal  was 
issued  on  February  26th.  The  action  was  tried  on  August  16th,  resulting  in  a 
Terdict  of  £342  for  Plaintiff.  Ko  allusion  was  made  at  the  trial  to  the  expenses  of 
Plaintiff  whilst  detained  in  Sydney,  nor  were  any  damages  specified  for  the  loss  of 
his  free  keep  on  the  barque.  On  taxation  the  Prothonotary  allowed  him  a  guinea 
a  day  for  203  days,  from  February  24th  to  September  14th,  as  maintenance  money. 

Held,  on  appeal,  that,  as  there  was  nothing  to  show  that  the  jury  gave  any 
damages  in  respect  of  the  loss  of  free  keep,  the  Court  would  not  interfere. 

Semble,  if  any  damages  had  been  so  specified  they  ought  to  be  deducted  from  the 
guinea  a  day. 

Maintenance  costs  are  allowed  in  three  classes  of  actions^-first,  when  the  action 
is  not  one  of  wrongful  dismissal ;  second,  when  it  is  for  cash  wages  only  ;  third, 
where  the  time  of  proposed  service  expires  before  the  day  of  trial.  In  other  cases 
of  wrongful  dismissal  the  damages  allotted  for  loss  of  board  must  be  subtracted 
from  the  subsistence  money  given  on  taxation. 

Great  caution  should  be  exercised  in  allowing  maintenance  costs. 

Bbtibw  of  taxation.  Declaration.  That  in  conaideration  that  the 
Plaintiff  would  enter  the  service  of  the  Defendant  as  master  of  the 
barque  ^'  Altcar  "  from  28th  January,  1881,  and  thereafter  during  the 
voyage  from  Sydney  to  London  and  back,  at  the  salary  at  the  rate  of 
£360  per  annum,  and  would  victual  the  said  barque  at  the  rate  of  28.  a 
day  for  each  seaman,  and  3s.  a  day  for  the  Plaintiff  himself  and  officers 
of  the  said  barque,  the  Defendant  promised  the  Plaintiff  to  retain 
him  in  the  said  service  during  the  said  voyages,  &c.  But  the  Defen- 
dant dismissed  the  Plaintiff  before  the  expiration  of  the  said  voyage, 
whereby  the  Plaintiff  was  deprived  of  the  salary  and  profits  which  he 
would  have  deiived  from  being  retained  in  the  saia  service,  and 
remained  for  a  long  time  unemployed,  and  has  lost  the  profits  he 
would  have  made  by  victualling  the  said  barque,  and  will  have  to 
incur  the  expense  of  a  passage  to  England  to  obtain  employment  as  a 
master. 

The  Plaintiff  was  a  ship  captain  resident  at  Liverpool,  England. 
He  was  engaged  in  Sydney  on  the  24th  of  January  to  sail  the 
''Altcar"  to  London  and  back.     It  was  estimated  this  would  take  at 
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1881.        least  eight  months.     His  salary  for  that  time  would  be  £240;  his 

^Z  profits  on  victualling  the  barque  would  be  £144.     Before  the  barque 

v.  sailed  the  Defendant  on  February  24th  dismissed  him^  and  he  issued 

^^^^'      the  writ  on   the  26th.     The  cause  was  tried  before   Mr.  Justice 

Windeyer^  on  16th  August^  1881^  when  the  Plaintiff  obtained  a 

verdict  for  £342.     Neither  in  the  addresses  of  counsel  nor  the  charge 

of  the  Judge  was  any  allusion  made  to  the  expenses  the  Plaintiff  was 

put  to  during  his  stay  in  Sydney,  and  the  jury  gave  no  special  finding 

in  reference  thereto.     The  Defendant  moved  for  a  rule  nisi  for  a  new 

trial,  but  this  was  refused  on  August  24th. 

On  taxation,  September  7th,  the  Prothonotary  allowed  the 
Plaintiff  £213  3s.  Od.  maintenance  money  during  his  stay  in  Sydney 
awaiting  his  trial,  being  at  the  rate  of  one  guinea  a  day  for  203  days 
from  the  24th  February  to  September  14th,  the  last  date  being  that 
of  the  departure  of  the  first  Orient  steamer  after  the  taxation.  The 
Defendant  appealed  to  Mr.  Justice  Windeyer,  who  referred  it  to  the 
full  Court. 

Salomons,  Q.C.  (Reid  with  him)  for  the  Defendants.  This  was 
an  action  for  wrongful  dismissal ;  the  jury,  therefore,  who,  we  must 
assume,  were  properly  directed,  would  take  into  consideration,  under 
this  declaration,  the  loss  the  Plaintiff  sustained  by  not  being  pro- 
vided with  free  board  and  lodging  on  the  ship  during  its  stay  at 
Sydney  and  on  the  voyage  home.  Now  that  period  is  the  same,  or 
part  of  the  same,  for  which  the  Prothonotary  has  given  him  a  guinea 
a  day  as  maintenance  costs.  Consequently  he  has  been  paid  twice 
over  for  this  loss.  Besides,  that  a  guinea  a  day  was  excessive :  by 
his  contract,  he  would  only  have  received  three  shillings. 

During  the  argument,  the  Court  and  Mr.  Barley  referred  to  Evans 
V.  Watson  (1),  Anseit  v.  Marshall  (2),  Howes  v.  Barber  (3),  Calvert 
V.  Scinde  Railway  Company  {4e),Bowdellw.  Royal  Australian  Steam 
Navigation  Company  (5),  Potter  v.  Ranhin  (6). 

Barley,  Q.C.  {Sly  with  him)  for  the  Plaintiff.  The  Defendant 
confounds  damages  with  costs.  If  his  Honor  had  ruled,  as  now 
suggested,  that  the  jury  might  take  into  consideration  the  Plaintiff's 
expenses  while  waiting  for  trial  in  Sydney,  it  would  have  been  a  mis- 
direction.    The  moment  the  contract  was  broken  was  the  time  at 

(1)  3  C.B.  327 ;  15  L.J.  C.P.  356.  (5)  3  El.  &  Bl.  902;  23  L.J.   Q.R 

(2)  22  L.  J.  Q.B.  118.  369 ;  18  Jur.  679. 

(3)  18  Q.B  588;  21  L.J.  Q.B.  254.  (6)  L.R.  6  C.P.  518. 
(4)18  C.B.  N.S.306;  11  Jur.   N.S. 

245. 
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which  to  ascertain  the  damage  suffered ;  the  jury  could  not  consider       1881. 
anything  that  happened  after  the  issue  of  the  writ.    The  loss  of  the 
prospect  of  free  keep  was  damages ;  the  expenses  of  waiting  here  for         JJ*^ 
the  trial  are  costs.    This  point  was  not  raised  before  the  Frothonotary.      Ewan. 
Nor  was  it  put  to  the  jury  by  counsel  or  judge.     The  figures  shew 
plainly  that  the  jury  did  not  consider  the  expenses  of  his  stay.     In 
salary  alone  he  would  have  been  entitled  to  £240  at  the  least.     Then 
the  profit  on  the  provisioning  would  bring  £72  for  each  voyage.     So 
that  he  ought  to  have  got  £SSi,  whereas  the  jury  only  gave  £842. 
fou  could  not  mention  it  to  the  jury^  because  it  is  not  ascertainable 
until  taxation ;  there  may  be  a  new  trial  or  other  delays.     A  guinea  a 
day  for  longer  periods  has  been  given  in  more  than  one  of  the  cases 
cited.     Moreover^  the  amount  is  in  the  Prothonotary's  discretion. 

Salomons  in  reply.  'The  figures  prove  nothing.  He  could  not 
recover  the  whole  salary  and  profit.  A  dismissed  servant  cannot  fold 
his  hands  and  sit  idle  till  the  time  has  expired.  The  damages  are 
measured  only  by  the  loss  suffered  ^'  which  may  be  much  less  than 
the  wages  for  the  unexpired  period  of  service,  where  another  employment 
may  be  easily  obtained.^'  Mayne  on  damages,  p.  158,  2nd  Ed.  On 
examining  the  cases  cited,  it  will  be  seen  there  are  three  instances  in 
which  a  Plaintiff  get  these  costs.  First,  when  the  action  is  not  one 
for  wrongful  dismissal.  Second,  when  it  is  an  action  for  wages  only. 
Third,  when  the  time  of  the  service  expired  before  the  action  was 
brought  on  for  trial.  [Sib  J.  Martin,  C.J.  No  doubt  your  distinction 
is  right,  but  have  the  jury  here  taken  the  loss  of  maintenance  into 
account  T]  If  not,  that  was  the  Plaintiff's  fault.  The  Defendant 
cannot  be  expected  to  point  out  what  damages  can  be  claimed.  The 
Plaintiff  could  recover  this,  and  must,  therefore,  be  assumed  to  have 
done  so.  [Sib  J.  Martin,  C.J.  The  objection  before  the  Pro- 
thonotary  was  to  the  whole  amount — not  that  he  ought  to  give  only 
the  difference  between  the  guinea  a  day  and  the  amount  given  by  the 
jury  for  the  loss  of  free  maintenance.] 

Sib  J.  Martin,  C.J.  It  is  plain  from  the  authorities  that  a 
Plaintiff  situated  like  this  one,  who  has  to  bring  an  action  in  a  country 
where  he  does  not  habitually  reside,  may  remain  there  a  reasonable 
time  for  the  purposes  of  that  action,  and  recover  his  costs  for  main- 
tenance during  that  stay.  It  is  the  same  with  seafaring  witnesses. 
The  authorities  proceed  on  the  principle  that  it  is  cheaper  in  the 
majority  of  cases  to  pay  these  costs  than  to  issue  commissions.  Here 
the  maintenance  money  amounts  to  a  large  sum,  as  we  see.  On  the 
principle  of  these  authorities  it  ought  to  be  allowed.     The  Plaintiff 
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1881.       was  the  moBt  important  witness,  and  he  was  entitled  to  give  his 

~  evidence  viva  voce ;  therefore  the  Prothonotary  was  right  to  allow 

V.         him  a  reasonable  amount  for  maintenance  money.     As  to  the  amount 

EwAK.      |.]jg  Court  never  enters  into  that  unless  it  is  outrageous.     We  do  not 

interfere  with  the  Prothonotary's  discretion  unless  he  proceeds  on  a 

wrong  principle. 

The  contention  here  is  that  too  large  a  sum,  £230,  or  a  guinea  a 
day  from  the  24th  February  to  the  14th  September,  has  been  allowed 
the  Plaintiff  for  maintenance  money.  It  is  said  that  it  is  wrong, 
because  he  has  already  obtained  compensation  for  his  expenses  in 
maintaining  himself  here  as  portion  of  the  damages  recovered.  The 
difficulty  is  caused  by  mixing  up  two  different  things  —his  main- 
tenance on  shore  and  his  maintenance  on  board  ship.  Undoubtedly 
the  Plaintiff  could  not  have  recovered  as  damages  his  costs  of  main- 
tenance on  shore  whilst  he  was  waiting  for  the  trial.  His  Honor 
could  not  and  did  not  suggest  such  damages  to  the  jury.  But  the 
jury  could  have  given  him  damages  for  the  loss  of  the  advantage  of 
being  lodged  and  fed  free  of  cost  on  board  ship  for  eight  months. 
His  salary,  his  lodging,  and  his  board  were  the  principal  advantages 
he  lost ;  besides  that,  there  was  the  profit  on  provisioning  the  crew. 
By  his  dismissal  he  lost  the  advantage  of  having  lodging  and  food  for 
nothing  during  his  time  of  service,  which  probably  would  have  lasted 
eight  months.  It  was  open  to  the  jury  to  give  him  the  whole  of  his 
expected  salary,  and  the  equivalent  to  his  lodging  and  food  for  the 
whole  of  the  expected  service ;  but  not  necessarily  so,  for  they  might 
have  taken  into  account  the  probability  of  his  getting  fresh  employ- 
ment under  like  circumstances ;  or  they  might  have  allowed  him  for 
half  or  some  other  fraction  of  such  period.  However,  they  did  not 
distintcuish  in  their  verdict  how  much  they  assessed  his  loss  for  food, 
or  for  lodging,  or  for  wages,  or  for  how  long  he  might  be  kept  out  of 
employment,  or  be  deprived  of  those  advantages.  We  are  in  the  dark 
whether  or  not  they  allowed  him  any  sum  for  the  loss  of  his  main- 
tenance free  of  charge  on  board  ship  for  any  part  of  the  time.  The 
Prothonotary  allowed  him  maintenance  costs  for  a  time  which  would 
almost  cover  the  period  of  eight  months.  If  we  could  see  that  the 
jury  had  already  allowed  him  compensation  for  his  loss  of  maintenance 
on  board  ship  for  that  period  the  Prothonotary  would  be  directed  to 
deduct  that  sum  from  his  allowance  of  a  guinea  a  day ;  otherwise  he 
would  be  paid  twice  over  for  the  same  loss.  My  difficulty  is  that  the 
Prothonotary  was  not  asked  to  distinguish  the  two  allowances;  it 
was  not  put  to  him  that  so  much  of  the  Plaintiff's  board  and  lodging 
had  been  allowed  in  the  damages,  so  we  cannot  say  the  Prothonotary 
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has  gone  on  a  wrong  principle.     The  point  is  now  taken  here  for  the       1881. 
first  time.     The  principle  is  clear  that  the  Plaintiff  is  not  entitled  to     -j^_^ 
both,  but  we  cannot  see  the  remedy  under  the  circumstances.  ^v. 

The  cases  cited  do  not  apply ;  they  are  actions  where  the  expenses 
of  maintenance  after  the  breach  or  injury  could  not  possibly  be 
recovered  as  damages.  Bub  for  wrongful  dismissal  they  are  an 
element  in  the  measure  of  damages. 

It  is  the  duty  of  the  Court  to  watch  vigilantly  these  claims  for 
subsistence  money.  In  Calvert  v.  Scinde  R,  Go.  (4);  Erie,  C.J.,  says, 
on  p.  818 — "  We  have  felt  much  impressed  with  the  necessity  of 
exercising  great  caution^  in  order  to  prevent  a  party  residing  abroad^ 
who  chooses  to  bring  an  action  here^  from  putting  his  opponent  to 
such  heavy  expenses  as  this.  .  .  .  We  think  it  is  the  bounden 
duty  of  the  Master  not  to  allow  a  wanton  accumulation  of  costs,  but 
to  exercise  the  most  scrupulous  care  in  checking  everything  which  has 
a  tendency  to  aggravate  the  burthen  which  the  law  casts  upon  the 
unsuccessful  party  to  the  litigation.'^  And  in  Howes  v.  Barber  (3) 
Lord  Campbell,  C.J.,  says — "  We  must  trust  to  the  intelligence  and 
the  vigilance  of  taxing  ofScers  to  detect  and  to  frustrate  attempts  that 
may  be  made  to  swell  costs  unnecessarily  under  the  pretext  that  parties 
were  material  and  necessary  witnesses.  The  simple  fact  of  their 
being  examined  as  witnesses  must  by  no  means  be  considered  suffi- 
cient to  establish  a  claim  for  their  expenses  as  witnesses;  and  if  it 
appears  that  their  attendance  was  unnecessary,  or  that  they  attended 
to  superintend  the  conduct  of  the  cause,  the  claim  ought  to  be 
rejected/'  Because  I  think  the  Court  should  be  vigilant  I  have  cited 
these  passages. 

I  wish  it  to  be  clearly  understood  that  in  my  opinion  the  Plaintiff 
could  not  recover  general  damages  for  the  loss  of  free  board  and 
lodging  during  this  period,  and  also  recover  subsistence  money  as  a 
witness.  If  I  could  see  that  the  Prothonotary  could  asscertain  that  any 
allowance  has  been  made  by  the  jury  for  these  advantages,  I  would 
send  it  back  to  him  for  review.  But  it  seems  to  me  impossible 
in  this  case,  for  him  to  ascertain  it;  and  on  the  whole,  I  think 
this  rule  must  be  discharged. 

Sib  W.  Manning,  J.  I  agree  that  it  is  undesirable  to  increase 
the  burden  of  these  costs  which  press  so  heavily  on  an  unsuccessful 
litigant.  I  think  also  it  was  competent  for  the  jury,  in  this  case,  on 
proper  evidence,  to  have  given  damages  for  the  loss  of  free  board  and 
lodging  on  the  voyage.  If  the  claim  had  been  made,  and  that  loss  had 
been  assessed,  then  we  could  have  given  some  directions  to  the  Pro- 
thonotary; but  as  the  jury  returned  a  general  verdict,  how  can  we  say 
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1881.       what  part  they  gave  for  that  particular  loss.    If  the  Prothonotary  could 
have  seen  that  £100  had  been  given  for  this  loss,  he  would  have  struck 

ABVKY  ^j^^j.  ^g  j^^^  ^^^  guinea  a  day  he  allowed.  But  it  is  clear  to  me  that 
EwAN.  no  sum  for  such  damages  were  given  to  the  Plaintiff,  and  therefore^ 
he  is  entitled  to  these  costs  in  his  character  as  a  seafaring  witness. 
Nor  does  a  guinea  a  day  appear  excessive.  It  is  clear,  from  the 
figures,  that  the  jury  gave  nothing  for  the  maintenance.  The  loss  of 
salary  and  of  the  profits  on  provisioning  the  crew  for  the  whole  period 
would  be  £384.  The  maintenance  damages,  judging  *by  the  Pro* 
thonotary's  standard,  would  be  another  £260.  Yet  the  verdict  given 
was  for  £340.  Of  course,  a  dismissed  servant  has  no  right  to  fold 
his  hands  and  remain  idle  for  the  whole  of  his  intended  service  and 
then  get  full  damages  as  if  both  parties  had  carried  out  the  contract. 
If  he  could  get  employment  suitable  to  his  position  in  life  and 
circumstances,  and  compatible  with  his  position  as  a  witness,  he  was 
bound  to  do  so,  and  the  jury  ought  to  regulate  the  damages 
according  to  the  reasonable  probability  of  his  being  able  to  do  so. 
They  would  not,  therefore,  give  the  full  amounts  I  have  mentioned, 
but  the  damages  are  so  much  below  the  total  that  I  cannot  think 
they  assessed  any  for  the  loss  under  this  head. 

"WiNDEYBB,  J.  I  concur  in  the  necessity  of  vigilantly  watching 
these  costs  for  maintenance.  I  agree  also  that  it  would  be  an 
injustice  to  allow  the  Plaintiff  to  recover,  first  as  damages  and  again 
as  costs,  money  he  should  only  receive  once.  This  question  of  main- 
tenance might  have  been  put  before  the  jury  by  asking  them  to 
estimate  the  loss  the  Plaintiff  sustained  by  not  getting  his  board  and 
lodging  free.  But  in  fact  it  was  not  suggested  to  them  in  any  way. 
The  other  forms  of  loss  were  dwelt  upon,  but  not  this  one.  There  is 
therefore  nothing  to  show  that  any  damages  were  given  him  in 
respect  of  this  loss.  The  question,  moreover,  was  not  argued  on  any 
such  basis  before  the  Prothonotary.  He  was  asked  to  disallow  these 
costs  on  the  sole  ground  that  the  jury  had  been  directed  to  com- 
pensate the  Plaintiff  for  his  loss  of  time  and  expenses  in  waiting  in 
Sydney  for  the  trial.  Now,  I  most  certainly  did  not  give  any  such 
direction.  The  attention  of  the  Prothonatary  was  not  called  to  the 
only  point  we  have  had  argued  here  to-day,  that  is,  that  the  jury 
must  have  given  something  for  the  loss  of  free  board  and  lodging, 
and  that  that  amount  ought  to  be  deducted  from  the  claim  for 
maintenance  costs. 

Appeal  dismissed. 

Attorneys  for  Plaintiff — Spain  Sf  Salwey. 
Attorneys  for  Defendant — Daintrey  8f  Jones, 
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Co8t3^Rtfresher9  to  Coumel  not  in  Court. 

The  junior  counsel  conducted  the  case,  which  lasted  more  than  two  days.  The 
senior  oonnsel  was  not  in  Court  at  all,  and  the  Prothonotary  diudlowed  his 
refreshers.       • 

Held  {per  Sib  J.  Martin,  C.J.,  and  Sib  W.  Maitnino,  J.,  —  Windkter,  J., 
diss.)  that  the  refreshers  must  be  allowed. 

Taxation.  The  Plaintiff^s  attorney  had  briefed  Mr.  Pilcher  and  a 
Queen's  counsel.  The  trial  began  on  the  18th  of  May  at  11  a.m., 
lasted  the  whole  of  the  19th  and  20th,  and  was  finished  at  2.30  on 
the  23rd.  It  was  conducted  by  Mr.  Pilcher  alone,  the  Queen's 
counsel  being  engaged  in  the  other  court.  Verdict  for  the  Plaintiff. 
On  taxation  the  Defendant's  attorney  objected  to  three  items,  being 
the  refreshers  to  the  Queen's  counsel  for  the  Plaintiff  on  the  ground 
that  he  had  never  appeared  in  Court.  The  Prothonotary  disallowed 
the  refreshers,  and  Mr.  Justice  Windeyer  refused  to  review  the  taxa* 
tion.     The  Plaintiff  then  appealed  to  the  full  Court. 

Pilcher  to  review  the  taxation.  The  Plaintiff  was  entitled  to  all 
costs  necessarily  and  reasonably  incurred.  If  he  had  brought  down 
witnesses  at  great  expense  whom  he  might  expect  to  call,  but  whom,  in 
fact,  either  from  admissions  from  the  other  side,  or  from  the  turn  the 
case  took,  he  did  not  call,  he  would  still  be  entitled  to  their  expenses. 
It  was  the  same  with  counsel.  As  a  matter  of  fact  I  did  without  my 
leader  in  Court,  but  I  had  the  advantage  of  his  advice  daily  in  consulta- 
tion ;  he  was  seised  of  the  case,  and  at  any  moment,  if  a  difficulty  had 
arisen^  I  could  have  obtained  his  aid.  The  facts  were  very  com- 
pUcated,  and  at  any  point  most  difficult  questions  of  law  might  have 
arisen.  The  Prothonotary  did  not  dispute  that  it  was  a  proper  case 
for  two  counsel,  and  only  two  had  been  briefed.  The  Defendant  had 
briefed  three.  It  was  not  for  the  Defendant  to  complain  that  one  of 
the  Plaintiff's  counsel  had  been  absent.  If  he  had  been  present 
however  short  a  time  his  fees  must  have  been  paid.  The  practice  in 
England,  Victoria,  and  this  colony  had  always  been  in  favour  of  these 
fees,  Marshall  on  Costs,  p.  198,  Craven  v.  Sanderson  (1). 

Salomons^  Q.C.,  contra.  The  Court  will  not  interfere  with  the 
discretion  of  the  Prothonotary,  Harrison  v.  Wearing  (2).  If  the 
leader's  refresher  is  disallowed  the  junior  will  get  a  better  fee. 

(1)  2  Jur.  374.  (2)  11  Ch.  D.  206 ;  41  L.  J.  Ch.  166. 
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1881.  Pilcher  in  reply. 


Herbkbt 


Sir  James  Martin,  C.J.  Tlic  trial  of  this  action  lasted  through 
~.  two  whole  days  and  part  of  two  other  days.  It  was  over  by  2  o'ciock 
Blunt.  ^^  ^^^  fourth  day.  The  Prothonotary  allowed  the  briefs  of  two  counsel 
to  the  PlaintifiP,  considering  that  it  was  a  proper  case  for  a  second 
counsel.  The  case  was  tried  before  me,  and  I  must  say  the  facts  were 
very  intricate,  and  there  was  a  great  deal  of  contradictory  swearing. 
The  multitude  of  the  facts  made  it  a  troublesome  case.  The  question 
is  whether  the  Prothonotary  was  right  in  disallowing  refreshers  to  the 
leading  counsel  for  the  Plaintiff  for  three  days  during  which  he  did 
not  appear  in  Court,  being  engaged  elsewhere  ?  It  is  settled  that 
counsel  are  entitled  to  refreshers  for  every  day  after  the  first  whole  day. 
Refreshers  are  supposed  to  be  given  to  counsel  by  attorneys  before 
they  go  into  Court.  Attorneys  do  not  wait  till  after  the  day  is  over 
to  see  if  the  counsel  has  earned  his  refresher.  The  Prothonotary  is  not 
to  judge  in  what  way  counsel  has  conducted  his  case.  There  would  be 
an  end  to  the  honour  and  independence  of  the  bar  if  he  were.  The 
question  he  has  to  decide  is — Was  it  a  proper  case  for  two  counsel  f 
Or  is  a  fraction  of  a  day  to  count  for  a  whole  day  T  The  amount  of 
the  refresher  is  a  matter  for  the  discretion  of  the  Prothonotary. 
There  must  be  some  tribunal  between  the  parties,  and  he  has  been 
selected.  But  whether  refreshers  should  be  disallowed  as  between  party 
and  party,  because  counsel  to  whom  they  had  been  paid  had  not  come 
into  Court,  is  a  question  of  principle,  and  we  can  review  the  Pro- 
thonotary's  decision.  I  think  they  ought  to  be  allowed,  and  the 
practice  has  been  long  and  rightly  so  settled.  Whose  loss  is  it  that 
the  counsel  does  not  come  into  Court  ?  Not  the  Defendant's  cer- 
tainly. If  any  one  is  to  complain  of  counsel's  absence  it  must  be  the 
person  who  employs  him.  The  order  of  Mr.  Justice  Windeyer  must 
be  reversed,  and  the  Prothonotary  directed  to  allow  the  refreshers. 

Sir  W.  Mannino,  J.  With  some  reluctance  I  have  arrived  at  the 
same  conclusion,  partly  because  the  practice  is  settled,  and  partly  that 
I  think  the  principle  on  the  whole  right.  His  Honor  the  Cheif 
Justice  says  it  was  a  proper  case  for  two  counsel,  and  nobody  disputes 
it.  It  is  usual  to  employ  two  counsel  fQr  various  reasons.  The  client 
wishes  to  have  the  advantage  of  two  minds  applying  themselves  to  any 
difficulty  that  may  arise.  Another  reason  often  is — ^because  as  there 
are  two  Courts  sitting  concurrently,  and  no  man  can  know  when  a 
particular  cause  will  come  on— that  he  may  secure  one  counsel  in  case 
the  other  is  engaged  in  another  Court.  That  is  done  on  both  sides. 
Often  a  litigant  is  quite  content  that  an  eminent  counsel  should  keep 
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away^  though  briefed  for  him,  rather  thaD  that  there  should  be  a       1881. 

ebance  of  his  appearing  on  the  opposite  side.     Again,  it  sometimes 

happens  that  the  leader  remains,  and  the  junior  goes  to  another  case,     Hbmert 
Who  suffers  ?     Not  the  opponent ;  he  has  had  an  advantage  from  the      Blunt. 
very  absence  of  the  adverse  counsel.    The  client  himself  might  object, 
but  he  is  not  before  us  as  complainant.     I  certainly  agree  with  His 
Honor  that  it  is  not  a  question  for  the  Prothonotary  to  decide  whether 
a  counsel  has  done  his  duty. 

WiNDETEB,  J.  I  regret  that  I  cannot  concur  with  the  majority  of  the 
Court,  though  I  quite  agree  that  the  Prothonotary  cannot  be  the  judge 
whether  a  barrister  has  earned  his  fee.  But  it  is  just  as  easy  for  him 
to  determine  whether  counsel  is  entitled  to  a  refresher,  when  he  has 
not  been  in  court  at  all,  as  to  decide  whether  a  case  is  fit  for  two 
counsel  to  be  briefed  in.  Nor  does  my  decision  interfere  with  the 
mode  of  counsel  doing  their  business.  A  counsel  can  say — ^'  Whether 
I  am  there  or  not,  I  expect  a  refresher  every  day  the  case  is  going  on.'' 
It  is  then  a  question  for  his  client  whether  he  will  consent  to  those 
terms.  But  it  is  a  different  question  whether  the  other  side  has  to 
pay  the  fees  of  a  counsel  who  is  absent,  day  after  day,  however  long 
the  case  may  go  on.  I  have  myself  understood  the  practice  of  this 
colony  to  have  been  in  favour  of  the  Defendant's  contention,  and 
always  acted  on  the  belief  that,  though  the  brief  of  an  absent  counsel 
was  allowed,  his  refresher  ought  not  to  be.  Unfortunately  the  bar 
here  has  so  little  organisation  that  it  is  difficult  to  ascertain  what  the 
rules  are.  It  seems  to  me,  however,  that  it  is  for  the  interest  of  the 
bar  in  general  that  Mr.  Salomons'  argument  should  prevail.  Then 
the  counsel  who  really  did  the  work  would  get  a  larger  fee. 

Review  of  taxation  ordered. 

Attorney  for  Plaintiff— fl^Zy. 

Attorney  for  Defendant — 8.  0.  Brown. 


276  CASES    A*    LAW.  [N.  S.  W.  B. 


1881.  Ex  PAETB  DAVIDSON. 


Sepimdfer  9.  ^  ''^*  Insolvbnot  of  J.  LITTLE. 

IntohenGif-^uriBdicHon  of  Chief  Ckmamsttumer-^  Vict,,  No,  17,  «.  39— CV«litor'« 
9ecuriiy — Attorney  and  cUeiU — Mortgage  to  eeeure  future  costs  void, 

L.  gave  to  D.,  his  attorney,  a  mortgage  to  Becore  the  costs  of  two  specific  actions 
L.  then  instructed  D.  to  commence.  L.  became  insolvent.  D.  pnt  a  valae  on  the 
mor^ge,  and  applied  to  prove  for  the  balance  of  his  costs  under  5  Vict.,  No.  17, 
8.  29.  The  Acting  Chief  Commissioner  held  the  mortgage  void,  and  expunged  the 
proof,  offering  to  let  D.  prove  as  an  ordinary  creditor.    D.  appealed. 

Held,  that  the  Chief  Commissioner  had  jurisdiction  to  decide  the  validity  of  the 
mortgage,  so  far  as  was  necessary  to  the  question  of  admitting  D.'s  proof. 

Held  also,  that  a  mortgage  given  by  a  client  to  his  attorney  to  secure  the  future 
costs  of  specific  actions  is  void. 

The  insolvent  Little,  before  his  insolvency,  being  desirous  of  com- 
mencing two  actions  of  trespass  in  respect  of  two  selections,  mortgaged 
the  selections  to  his  attorney,  Mr.  Davidson,  to  secure  the  costs  of  the 
specific  actions  to  the  amount  of  £300.  Acting  Chief  Commissioner 
Josephson,  on  Mr.  Davidson  claiming  to  hold  the  mortgage  and  to 
prove  as  a  secured  creditor  for  the  balance,  pronounced  the  mortgage 
void,  and  refused  to  allow  Mr.  Davidson  to  prove  at  all  in  the  estate 
except  as  an  ordinary  unsecured  creditor.  From  this  decision  Mr. 
Davidson  appealed. 

Salomovs,  Q.C.,  for  the  creditor  Davidson.  The  rule  that  an 
attorney  cannot  take  from  his  client  a  security  for  future  costs  is  only 
an  English  rule  of  practice,  not  of  law.  It  is  confined  to  the  practice 
in  Equity,  and  applies  only  when  the  costs  contemplated  are  those  of 
general  litigation.  Here  we  are  valuing  our  security  in  the  Insolvent 
Court,  and  the  security  relates  only  to  the  costs  of  two  particular 
actions.  The  Chief  Commissioner  had  no  jurisdiction  to  declare  the 
mortgage  void. 

Darley,  Q.C,  and  Oordon  for  the  Official  Assignee.  The  rule  is 
not  one  of  practice  but  of  law,  and  is  founded  on  the  doctrine  of 
maintenance.  It  prevails  as  much  in  the  Common  Law  Courts  as  in 
those  of  Equity,  1  Archb,  Chit.  12th  Ed.  134,  Jones  v.  Hunter  (1), 
Holdsworth  v.  Whateman  (2):  There  is  no  distinction  between 
general  future  costs  and  the  costs  of  some  specific  action,  Uppington 
v.  Bullen  (3).    The  law  is  so  settled  that  in  England  they  passed  the 

(1)  1  DowL  Rep.  462.  ^3)  2  Dru.  &  War.  184. 

(2)  Ibid.  532. 
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Attorney's  and  Solicitor's  Act,  1870  (4),  of  which  s.  16  enables  an       1881. . 

attorney  to  take  a  security  for  future  costs.     [Sir  J.  Mabtin,  C.J. 

What  jurisdiction  had  the  Chief  Commissioner  to  pronounce  it  void  ?]  ^^^j^^ 
Section  39  of  the  Insolvent  Act  5  Vict.,  No.  17,  says  that  when  a 
creditor  holds  a  security,  the  value  of  which  is  disputed,  the  Official 
Assignee  has  the  option  of  taking  an  assignment  of  the  security  at  the 
creditor's  valuation  "  or  of  reserving  the  full  effect  of  it  to  the  creditor 
himself.''  The  Chief  Commissioner  must  have  power  to  say  to  a 
creditor — '^  You  shall  not  have  that  advantage  in  respect  of  a  security 
void  on  the  face  of  it."  The  contents  of  this  deed,  not  extrinsic 
evidence,  show  it  is  a  nullity.  The  point,  however,  is  settled  by 
authority.  In  Ex  parte  Laing  (5)  a  solicitor  presented  his  petition  as 
equitable  mortgagee  for  the  sale  of  the  mortgaged  premises,  the 
assignees  objected  that  part  of  the  costs  secured  by  the  deposit  were 
future  costs,  and  the  Bankruptcy  Court  decided  that  as  to  those  the 
security  was  bad.  The  case  of  Ex  parte  Bovill  reported  in  the  note 
to  Ex  parte  Laing  (6)  is  to  the  same  effect. 

Salomons,  in  reply. 

Sir  J.  Martin,  C.J.  In  this  case  the  insolvent  employed  Mr. 
Davidson  as  his  attorney,  and  gave  him  a  mortgage  to  secure  to  the 
extent  of  £300,  the  costs  that  might  be  incurred  in  two  actions 
intended  to  be  brought ;  in  fact,  to  secure  the  future  costs  not  of 
general,  but  of  specific  litigation.  Costs  were  incurred  to  a  much 
larger  amount.  The  mortgagor  became  insolvent.  Mr.  Davidson 
applied  to  prove  his  debt  as  a  secured  creditor  under  section  89  of  the 
Insolvency  Act,  putting  a  value  on  his  security,  and  offering  to  prove 
for  the  balance.  A  question  arose  before  the  Acting  Chief  Commis- 
sioner whether  this  mortgage  was  a  valid  security,  and  whether  Mr. 
Davidson  might  prove  as  a  secured  creditor.  He  decided  that  the  deed 
was  void,  and  said  Mr.  Davidson  could  only  prove  as  a  simple  creditor. 
During  the  argument  I  thought  the  Commissioner  had  not  jurisdiction 
to  decide  such  a  question ;  but  the  case  of  Ex  parte  Laing  (5)  shows 
that  he  has.  Now,  was  he  right  in  his  decision  ?  On  the  authorities 
cited,  I  think  he  was.  The  cases  both  at  law  and  in  equity  show  that 
a  solicitor  cannot  take  security  for  future  costs. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  In  the  early 
part  of  the  case  I  felt  so  strongly  that  the  principle  was  unreasonable 
that  I  required  authorities  to  compel  me  to  yield  to  it.     I  find  some 

(4)33  &  34  Vict,  c.  28,  a.  16.    An      charges,  and  disbtmements,  to  be  ascer- 
attorney  or  solicitor  may  take  seoarity      tained  by  taxation  or  otherwise, 
from  his  client   for   his   future    fees,  (5)  2  Mont.  A  Ayr.  381. 
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1881.       support  in  my  view  in  the  fact  that  in  England  an  Act  has  been 
"I  passed  which  enables  a  solicitor  to  take  such  a  security.     The  rule 

Davidson,  might  often  defeat  justice  being  done  to  a  poor  litigant^  who  has  not 
ready  money.  However,  the  cases  are  too  strong  to  be  reasoned  with. 
I  need  not  go  into  the  question  whether  the  mortgage  is  good  at  law. 
The  Insolvency  Court  is  in  many  respects  a  Court  of  Equity.  The 
Commissioner  was  here  asked  to  do  an  affirmative  act  in  favour  of  a 
deed  which  by  a  rule  in  Equity  is  deemed  void.  He  rightly  refused 
to  do  it ;  but  he  has  not  power  to  take  possession  of  the  property,  or 
to  order  the  deed  to  be  delivered  up.  If  the  Official  Assignee  wishes 
either  of  these  things  he  must  take  steps  in  another  Court. 

WiNDEYBR,  J.     I  concur. 

Appeal  dismissed. 

Attorney  for  Creditor — 0.  M,  Dunn. 

Attorneys  for  Official  Assignee — Robertson  and  Fisher. 


September  23. 


1881.  GOODE  V.  ONSLOW. 

CobU — Three  Counsel, 

In  an  action  for  libel  which  lasted  nearly  nine  days,  the  fees  of  three  oounsel 
were  allowed  by  the  Prothonotary. 

The  Court  refused  to  review  the  taxation. 

There  is  no  inflexible  rule,  but  the  fees  of  three  counsel,  as  between  party  and 
party,  ought  only  to  be  allowed  in  exceptional  cases. 

.This  was  an  action  for  libel  tried  before  Sib  W.  Manning 
and  a  jury  of  12^  and  resulting  in  a  verdict  of  £1^250. 

This  was  an  action  for  five  libels.  After  the  Plaintiff's  counsel  had 
opened  the  case  and  some  evideuce  had  been  taken,  a  juror  fell  ill  on 
the  second  day.  A  new  jury  was  sworn  and  the  case  began  afresh. 
There  was  also  a  "  view ''  taken  by  the  jury  of  a  school  at  Camden 
Park,  and  the  trial  occupied  seven  days  in  Court.  On  taxation  the 
Prothonotary  allowed  the  fees  of  three  counsel.  From  this  the 
Defendant  appealed  in  Chambers  to  Sir  W.  Manning,  J,  who 
referred  the  matter  to  the  Full  Court. 

Pilcher,  for  the  Defendant.  This  was  was  not  an  important  or 
intricate  case,  and  therefore  three  counsel  should  not  have  been 
allowed.   Smith  v.  BuUer,  (1). 

(1)  L.  B.  19  Eq.  478,  480. 
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Salomons,  Q.C.^    for  the    Plaintiff.     This    was  an  exceptional       188L 
case ;  it  was  before  a  special  jury,  and  occupied  nine  days.     The      7~~ 
cases  in  Equity  are  different.     There  were  no  notes  there  of  evidence         v, 
to  be  taken;  none  was  vvva  voce,  but  all  by  affidavit;  besides,  in    ^'""^^* 
England  a  Queen's  Counsel  at  the  Chancery  Bar  practices  only  in 
one  Court,  so  his  junior  is  always  sure  of  his  presence,  which  is 
certainly  not  the  case  here.     There  were  five  libels  in  this  case.      In 
Sandeman  v.  Hinion  (2),  Morris  v.  Hunt  (3),  three  counsel  were 
allowed.     The  Court  will  not   interfere  with  the  Taxing  Officer's 
discretion  as  to  the  "  number  of  counsel,''  Tillett  v.  SU-dcey  (4). 

Pitcher,  in  reply.  In  Attomey-Oeneral  v.  Munro  (5), 
Coitenham,  L.O.,  says :  "The  Taxing  Master  knows  nothing  of  the 
case,  except  what  he  sees  on  the  papers,  but  without  an  examination 
of  their  contents,  it  is  impossible  for  him  to  judge  of  the  merits  of  the 
question  now  brought  before  me,"  and  he  ordered  the  Master  to  review 
a  taxation  wherein  the  fees  of  three  counsel  had  been  allowed.  His 
Lordship  evidently  thought  the  Judge  presiding  at  the  trial  was  more 
competent  to  settle  such  a  question  than  the  Prothonotary. 

Sib  J.  MARTiN.  C.J.  We  cannot  see  that  the  Prothonotary  went 
on  a  wrong  principle  in  this  case.  Two  authorities  are  cited  to  shew 
that  the  employment  of  three  counsel  can  only  be  proper  in  an 
exceptional  case.  But  what  is  an  exceptional  case  is  a  question  that 
must  be  decided  by  some  one,  and  the  proper  person  to  decide  it  is  the 
Prothonotary.  He  should  be  very  vigilant  and  jealous  of  allowing  such 
an  addition  to  the  costs,  for  litigation  is  expensive  enough  in  ordinary 
cases.  There  is  no  inflexible  or  even  general  rule  as  to  the  number 
of  counsel  that  ought  to  be  allowed.  Ordinarily,  two  are  enough, 
and  sometimes  only  one  is  necessary.  Three  ought  to  be  allowed  only 
in  an  exceptional  case.  The  quantity  of  the  work,  the  complexity  of 
the  facts,  the  difficulty  of  the  points  of  law,  are  all  to  be  taken  into 
consideration.  But  no  consideration  at  all  must  be  given  to  the 
possibility  of  any  of  the  counsel  being  required  by  other  suitors  in 
another  Court.  The  Prothonotary  should  exercise  a  wise  discretion, 
but  after  all  the  Court  must  trust  to  him.  The  present  action  was  a 
very  troublesome  case,  and  as  the  Prothonotary  has  not  proceeded  on 
a  wrong  principle,  I  see  no  reason  to  interfere  ¥dth  his  discretion. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  Sandeman  v. 
Hinton  (2),  was  before  me  in  Chambers.     No  cases  were  there  cited 

(2)  1  N.S.W.,  L.  E.  60.  (4)  L.  R,  6  0.  P.  186 

(3)  1  Chit.  644.  (5)  1  Mao.  &G.  213 


^80 


CASfiS    At   tAW. 


CN.  S.  W.  i. 


1881. 


GOODE 
V. 

Onslow. 


to  the  Court.  We  thought  we  should  not  interfere  with  the  discretion 
"  exercised  by  the  Chief  Clerk,  then  acting  for  the  Prothonotary. 

I  cannot  say  here  that  three  was  an  indiscreet  allowance,  though, 
except  in  strong  cases,  I  think  that,  as  between  party  and  party, 
the  fees  of  more  than  two  counsel  ought  not  to  be  allowed.  As 
between  solicitor  and  client  it  is  another  matter.  A  solicitor  may 
feel  justified  in  employing  a  third  counsel,  though  he  knows  the 
cost  must  be  borne  by  his  own  client. 

WiNDEYBB,  J.    Concurred. 

Appeal  dismissed  without  costs. 

Attorneys  for  Plaintiff — Robertson  and  Fisher. 
Attorneys  for  Defendant — Norton  and  Smith. 


1881. 


DWTEB  V.  HERMAN. 


August  29.    Attorney— Action  for  eost$—Tt»xcUion-~Agent*a  authority— Authority  coupled  tmih 


8qHefnberl5. 


interest— Bevocation  unknown  to  third  persons— New  trial— Non-direction  qfJud^e— 
Point  not  taken  at  trial, 

D.,  an  attomej,  ined  H.,  his  oliant,  on  a  bill  of  costs.  H.  pleaded  never  in- 
debted, and  a  settlement  after  action  brought.  D.  lired  at  0.  and,  as  security  for  a 
loan,  gave  the  bank  manager  at  0.  written  authority  to  settle  the  action  with  H.  at 
C.  The  O.  manager,  with  D's»  consent,  authorised  the  0.  manager  to  settle  with  H. 
The  authority  was  communicated  to  H.,  who  on  the  24th  settled  with  the  G.  manager. 
Unknown  to  H.  and  the  G.  manager,  the  authority  had  been  reroked  at  O.  on  the 
morning  of  the  24th.  The  jury  also  found  it  had  been  revoked  at  0.  by  consent  on 
the  19th.  Evidence  that  the  charges  were  unreasonable  was  rejected.  Verdict  for 
the  Plaintiff.    On  motion  for  new  trial. 

Hdd^  that  where  a  signed  attorney's  bill  had  been  delivered,  and  a  month  elapsed 
without  the  client  taking  steps  to  tax  it,  the  charges  were  admitted  to  be  reasonable. 

Hddt  alto,  that  an  authority  coupled  with  an  interest  eannot  be  revoked  except 
by  consent. 

Held,  further,  that  as  the  revocation  had  not  been  communicated  to  H.  the 
settlement  was  binding  on  the  Plaintiff. 

The  last  point  had  not  been  taken  at  the  trial,  nor  had  the  Judge  given  any 
direction  on  it. 

Hdd,  lastly t  that  the  point,  not  being  one  of  mis-direction,  or  of  the  wrongful 
admission  or  rejection  of  evidence,  could  be  taken  on  the  motion  for  a  new  trial. 

Action  by  an  attorney  for  his  bill  of  costs.  Fleas — (1)^  Never 
indebted.  (8)|  That   after  action  brought,   it   was  agreed  that  this 
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action  and  all  the  said  claim  and  costs  of  the  action  should  be  settled       1881. 

upon  the  terms,  that  the  Defendant  should  pay  £75  to  the  manager 

of  the  A.  J.  S.  Bank  at  Coonamble — ^the  plea  then  stated  that  the         v. 

manager  had  accepted  the  Defendant's  cheque  for  £75,  but  that  the    H^^mak. 

Plaintiff  had  afterwards  returned  the  same,  and  refused  to  be  bound 

by  the  agreement :  and  the  Defendant  paid  £75*  into  Court. 

The  Plaintiff  resided  at  Orange,  and  being  desirous  of  obtaining 
money  from  the  Bank,  he  went  to  Mr.  Waddell,  the  manager  of  the 
Orange  branch,  told  him  of  the  action  commenced  against  Herman, 
and  as  security  for  a  loan  then  obtained,  gave  Mr.  Waddell  authority 
to  settle  the  action  and  receive  the  compromise ;  and  for  this  purpose 
gave  him  two  receipts  for  £100  and  £75.  He  was  to  get  the  former 
sum  if  he  could,  but  to  take  the  latter  if  he  must ;  and  was  to  hand 
the  corresponding  receipt  to  Herman.  Herman  lived  at  Coonamble, 
and  Waddell,  with  the  consent  of  the  Plaintiff,  forwarded  the  two 
receipts  to  the  manager  of  the  Coonamble  branch,  authorising  him  to 
settle  with  Herman.  This  was  communicated  to  Herman.  On  the 
24th  of  January  Dwyer  called  on  Waddell  at  Orange,  in  the  morning 
repaid  the  loan  from  the  Bank,  and  revoked  his  authority  to  settle. 
This  revocation,  however,  was  not  telegraphed  to  the  Coonamble 
manager  until  five  in  the  evening.  Meanwhile,  on  the  same  day  at 
two,  the  Coonamble  manager  had  effected  with  Herman  the  settle- 
ment pleaded.  There  was  some  evidence  that  the  authority  had  been 
revoked  on  the  19th.  Herman  had  no  notice  of  any  revocation  until 
after  the  settlement. 

The  cause  was  tried  before  Windbyeb  J.,  and  a  jury  of  four  at 
Sydney,  on  August  17,  resulting  in  a  verdict  for  the  Plaintiff  subject 
to  taxation. 

Salomons^  Q.C.,  now  moved  for  a  rule  rUsi  for  a  new  trial,  on  the      1881. 

grounds,  (1),  That  there  was  no  evidence  of  the  revocation  of  the 

authority  before  January  24;  (2),  That  evidence  that  the  Plaintiff's  '^^'^^  ^" 
charges  were  unreasonable  had  been  wrongly  rejected :  (3),  That  the 
verdict  was  against  evidence.  As  to  the  second  gronnd,  there  is  no 
difference  between  an  attorney  and  any  other  Plaintiff,  and  I  may  tax 
his  bill  in  open  court.  [Sib  W.  Manning,  J.  There  is  this  differ- 
ence, that  the  law  has  provided  a  special  means  for  ascertaining 
whether  his  charges  are  reasonable.]  I  admit  after  a  year  you  can- 
not tax  it  as  of  right.  Attorney's  Cost  Acts,  (1).  He  also  referred 
to  1  Ohit.,  Arch.  Prac.,  12th  Ed.  p.  120,  Boscoe  on  Evid.,  18th  Ed. 
479.     [BogerSf  foi  the  Plaintiff  referred  to  Dunn  v.  Hales  (2).] 

(1)  11  Viet.  No.  8.  8.  2 ;  OL  Stat.  03.        (2)  1 F.  <fr  V.  174, 
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Hbrkait. 


j^^fYEB,  ff^^^^*'  -A-B  to  the  second^  we  are  all  agreed  that  where  a  signed 
V,  bill  has  been  delivered  and  a  month  has  elapsed  without  any  attempt 
on  the  part  of  the  client  to  tax  such  bill ;  then,  when  an  action  is 
brought  on  it^  it  must  be  taken  for  granted  that  the  parties  have 
admitted  the  charges*  to  be  reasonable.  . 

The  rule  was  drawn  up  in  this  form  :  (1),  That  His  Honor  was 
wrong  in  leaving  to  the  jury  the  question  of  acquiescence  by  Waddell 
to  the  revocation  of  his  authority  (on  the  19th)  as  there  was  no  evi- 
dence of  such  acquiescence ;  and  as  it  was  immaterial,  Waddell  having 
acted  on  the  authority  and  settled  with  the  Defendant  in  pursuance 
of  it.    (2),  That  the  verdict  was  against  evidence. 

1381.  Salomons,  Q.C  {Want  with  him),  moved  to  make  the  rule  absolute. 

"  It  was  admitted  on  all  hands  that  the  Coonamble  manager  had 

^''^"^     'authority  to  settle,  that  that  authority  was  communicated  to  the 

Defendant,  and  that,  on  the  faith  of  that  authority  and  before  he  had 

notice  of  any  revocation,  he  had  paid  his  £75  and  settled  the  action. 

Counsel  then  dealt  with  the  evidence. 

Rogers  {E.  Barton  with  him),  for  the  Plaintiff.  We  take  the 
preliminary  objection  that  the  point  was  never  taken  at  the  trial;  if  it 
had  been,  we  might  have  shewn  that  the  Defendant  had  notice  of  the 
revocation.    No  direction  on  this  point  was  asked  for  or  given. 

Salomons,  in  reply. 

Sib  J.  Mabtin,  C.J.  In  this  case,  an  attorney  sues  the  De- 
fendant for  a  bill  of  costs.  The  third  plea  states  that  a  settlement 
has  been  accepted  by  the  Plaintiff  since  action  brought.  [His  Honor 
then  stated  the  facts.]  The  authority  was  coupled  with  ,an  interest, 
for  the  Plaintiff  had  given  it  as  a  security  for  the  money  he  wanted 
to  borrow  from  the  Bank.  From  which  it  follows  that  the  authority 
could  not  be  withdrawn  by  the  Defendant  without  the  assent  of  the 
Bank.  One  point  in  the  rule  is,  was  there  any  evidence  to  shew 
that  on  the  19th  January  the  Bank  had  assented  to  the  revocation. 
I  think  there  was  some  evidence  though  slight.  On  that  ground, 
therefore,  the  rule  cannot  be  made  absolute. 

This  leaves  the  other  question  to  be  considered.  An  authority 
has  been  given  to  an  agent  to  accept  a  settlement ;  that  authority  has 
been  communicated  to  the  debtor,  and  payment  has  been  made  by 
him  in  accordance  with  its  terms  before  he  received  any  notice  of  its 
revocation.    Will  this  settlement  stand  good  notwithstanding  that 
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before  it  was  completed,  the  authority  had  in  fact  been  revoked  ?    In      1881. 
other  words,  is  the  revocation  of  any  eflFect  if  not  communicated  to     jyyrYza, 
the  Defendant  7    The  law  is  quite  clear  that  the  settlement  cannot  be         i'- 

1      <i  HSBMAN. 

impeached. 

But  it  is  said  that  this  point  was  only  taken  on  the  argument  for 
the  rule  nisi  for  the  first  time.  This  is  not  one  of  those  points  that 
it  is  necessary  to  take  at  the  trial.  In  Chitty's  Archibold's  Practice, 
12th  Ed.,  p.  1520,  it  is  stated,  "  The  Court  will  not  grant  a  new 
trial  for  an  objection  either  to  the  direction  of  the  Judge  at  the  trial, 
or  to  the  admission  or  rejection  of  evidence,  unless  such  objection 
was  distinctly  raised  at  the  trial.''  If  apart  from  misdirection,  or 
wrong  admission  or  rejection  of  evidence,  any  point  of  law  arises  on 
the  evidence,  it  may  be  shewn  afterwards. 

Here  the  question  is — was  the  verdict  against  evidence  ?  On  the 
evidence,  as  it  now  stands,  the  Defendant  knew  of  no  revocation  of 
the  authority,  but  made  his  payment  according  to  its  terms  to  the 
agent.  As  between  the  Bank  Manager  and  the  Plaintiff,  it  is  another 
matter;  but  if  it  were  revoked,  that  was  not  known  to  the  Defendant. 
Mr.  Justice  Story ,  in  his  work  on  Agency,  §  470,  says,  "  In  the  next  ' 
place,  let  us  consider  at  what  time  and  under  what  circumstances  the 
revocation  by  the  act  of  the  principal  takes  effect.  And  here  the 
rule  of  our  law  is  equally  clear  and  comprehensive  and  just.  As  to 
the  agent  himself,  subject  to  what  has  been  already  stated,  it  takes 
effect  from  the  time  when  the  revocation  has  been  made  known  to 
him ;  and  as  to  third  persons  when  it  is  made  known  to  them  and  not 
before/'  In  fact,  it  requires  no  authority ;  common  sense  shews  that 
it  must  be  so.  That  being  so,  and  the  point  being  fully  available, 
there  must  be  a  new  trial. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  On  the  second 
point,  there  must  clearly  be  a  new  trial  although  it  was  not  taken  at 
nisi  prius.  This  point  was  not  the  whole  defence.  The  Judge  is 
supposed  to  know  the  law  and  to  direct  the  jury  upon  the  necessary 
points.  If  on  all  the  facts  we  see  the  verdict  ought  not  to  stand,  we 
shall  not  refuse  to  interfere,  because  the  Judge  was  not  asked  at  the 
trial  to  give  a  particular  direction. 

WiNDEifEB,  J.  I  am  of  the  same  opinion.  The  point  as  to 
Herman's  ignorance  of  the  revocation  was  never  mentioned  at  the 
trial.  The  whole  contest  there  was,  whether  this  was  an  authority 
coupled  with  an  interest,  and  whether  it  had  been  revoked  by  the 
consent  of  the  Bank  on  the  19th.    Though  in  the  hurry  of  nisi  prius 
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1881.       the  point  on  which  the  Defendant  now  relies  was  overlooked^  he  is 
clearly  entitled  to  the  benefit  of  it,  and  there  must  be  a  new  trial. 

DWTBB  ^ 

V. 

HxBMAN.  Bnde  absolute  for  new  trial.    Issues  to  be 

confinsd  to  the  third  plea. 

Attorneys  for  Plaintiff— /S^^A^ti,  Laurence  and  Jaques. 
Attorney  for  Defendant— (?.  M.  Dunn. 


1881.  LENANE  v.  THE  BANK  OF  NEW  SOUTH  WALES. 


September  13.  ^i^^^^  ond  euatomer^ffaif-yearly  account  taking—  When  intereat  to  be  deducted  an 

advance  under  epeciai  contract — Lien  on  toool. 

L.  gave  Bank  the  following  lien  on  wool : — "  In  oonBideration  of  £140.  •  •  . 
reoeiyed  in  money  I  give  Uie  Bank  a  preferable  lien  to  the  extent  of  the  said 
advance  and  all  other  anma  of  money  which  I  may  obtain  .  .  .  And,  farther^ 
the  Bank  may  sell  the  wool,  emd  out  of  the  proceeds  retain  the  said  £140  and  interest 
thereon,  to  be  charged  at  the  rate,  and  in  the  manner,  usually  charged  on  the  like 
advances."  In  February  L  drew  out  £80.  On  the  31at  March,  at  the  usual  half- 
yearly  aooount  taking,  L.  was  debited  4s.  9d.  for  interest  on  the  £80.  In  July  the 
Bank  dishonoured  a  cheque  of  L.'s  for  £60.    L.  recovered  damages. 

Held,  on  the  construction  of  the  lien,  that  the  £140  became  the  PlaintLGTs  own 
money,  and  that  the  Bank  was  not  entitled  to  payment  of  interest  until  after  the 
sale  of  the  wool. 

Held,  alio,  that  the  Bank  could  not,  before  such  sale,  debit  L.  for  the  registration 
fee. 

This  was  an  action  against  the  Bank  for  dishonouring  the  FlaintiflPs 
cheque  for  £60.  The  Bank  pleaded  they  had  not  enough  money  of 
the  Plaintiff's  when  cheque  was  presented. 

The  Plaintiff  was  a  grazier,  and  being  desirous  of  getting  assistance 
from  the  Defendant  Bank,  on  the  27th  January,  1880,  gave  the 
manager  of  the  Cootamundra  branch  the  following  lien  over  the  wool 
of  his  sheep  : — "  In  consideration  of  £140,  bona  fide  value  for  which 
I  admit  to  have  received  in  money  from  the  Bank,  I  do  hereby  gi^e 
the  said  Bank  a  preferable  lien  to  the  extent  of  the  said  advance,  and 
of  all  other  sums  of  money  which  I  now  or  may  hereafter  obtain  firom 
the  said  Bank,  on  the  wool  of  the  ensuing  clip  to  be  shorn  from  my 
flocks  of  sheep    ...    It  is  further  agreed  that  the  said  sheep 
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shall  be  shorn  by  me^  or  at  my  expense,  and  that  the  wool  thereof  188L 
shall  be  delivered  ...  to  the  order  of  the  Bank.  And,  further, 
that  it  shall  be  lawful  for  the  said  Bank  by  sale  to  convert  the  said  ^^^ 
wool  into  money,  cither  before  or  after  the  receipt  thereof  by  the  said  Bank  N.8.W. 
Bank^  and  out  of  the  proceeds  thereof,  after  payment  of  all  charges, 
to  retain  the  said  £140  and  interest  thereon,  to  be  charged  at  the  rate 
and  in  the  manner  usually  charged  by  the  said  Bank  on  the  like 
advances.  .  .  P  The  Plaintiff  operated  on  this  account  until 
there  was  but  £60  to  his  credit,  when  the  Bank  accounts  were  taken 
on  March  31st.  In  the  Bank  books  the  Plaintiff  was  then  debited 
with  48.'  9d.,  as  interest  on  the  £80,  the  portion  of  the  £140  he  had 
drawn  out.  Early  in  July  he  drew  a  cheque  for  £60,  which  was 
dishonoured.  The  Bank  then  assigned  as  their  reason  for  dis- 
honouring the  cheque  that  they  had  heard  the  Plaintiff  was  selling  the 
sheep;  but  on  their  pleadings,  and  at  the  trial,  they  set  up  the 
defence  that,  by  debiting  the  Plaintiff  with  the  interest  4s.  9d.,  or, 
with  the  fee  of  registering  the  lien,  5s.  6d.,  they  had  just  less  than 
£60  to  his  credit. 

The  cause  was  tried  before  Windeyer,  J.,  and  a  jury  of  four,  at  the 
May  sittings,  1881,  in  Sydney,  and  resulted  in  a  verdict  of  £60  for 
the  Plaintiff. 

The  Defendants  had  obtained  a  rule  nm  to  enter  a  verdict  for  the 
Defendants,  or  to  reduce  the  verdict  to  nominal  damages  on  the 
ground — (1)  that  the  Defendants  were  entitled  to  charge  the 
Plaintiff  with  the  registration  fee  5s.  6d.;  (2)  that  they  could  charge 
the  interest  4s.  9d.;  (3)  that  on  the  other  facts  in  the  case  the 
Plaintiff  was  only  entitled  to  nombal  damages. 

Salomons^  Q.C.  {Da/rley,  Q.C.,  and  C,  /.  Manning  with  him), 
moved  on  behalf  of  the  Defendants  to  make  the  rule  absolute.  We 
were  entitled  to  charge  the  registration  fee.  The  security  would  not 
have  been  complete  without  it.  Lien  on  Wool  Act  (1),  and  it  therefore 
must  have  been  in  the  contemplation  of  both  parties  that  it  should  be 
done  by  the  Bank  at  the  expense  of  the  Plaintiff.  The  interest,  too, 
we  had  a  right  to  deduct. 

On  February  28th  we  had  withdrawn  £80  out  of  the  £140.  [Sib 
J.  Mabtin,  C.J.  This  is  not  like  a  cash  credit ;  you  advanced  him 
the  £140,  and  it  was  his  then.  He  might  have  drawn  the  whole  out 
the  first  day.]  Yes ;  but  as  he  did  not  do  so,  we  were  entitled  to 
charge  him  with  interest  at  the  customary  half-yearly  account  on  the 
31st  March ;  that  is,  ''  at  the  usual  rate  and  in  the  usual  manner .'' 

(1)  U  Vict.  No.  4,  8.  2 ;  2  01.  Stat.  2646. 
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Wl.  Want  (0.    B.  Stephen  with  him),  for  the  Plaintiff.     [Sib  J. 

■"T~  Martin,  C.J.    We  only  want  to  hear  you  upon  the  question  of  the 

V.  interest.]  This  is  not  a  cash  credit,  nor  a  mortgage,  nor  an  ordi- 
ANK  N  S. W.  jjj^jy  arrangement  to  draw  cheques  against  a  fixed  amount.  In  those 
cases  the  time,  rate,  and  manner  of  all  charges  and  payments  are  fixed. 
The  first  part  of  this  lien  is  silent  as  to  the  time  when  the  Bank  is  to 
recoup  itself,  but  in  the  latter  part  the  interest  and  charges  are  pro- 
vided for — ^they  are  to  be  retained  by  the  Bank  after  the  sale  of  the 
wool.  This  was  an  actual  advance  to  the  Plaintiff,  and  the  money 
became  his.  The  Bank  might  enter  the  charge  of  interest  against 
him,  but  they  could  not  deduct  it  from  the  amount  to  his  credit. 
The  lien  fixes  the  time  of  payment  as  after  the  sale  of  the  wool,  and 
they  must  wait  till  then.     [He  was  here  stopped  by  the  Court.] 

Barley,  Q.C.,  in  reply.  We  charged  the  Defendant ''  in  the  usual 
manner."  The  manager's  evidence  was  that  it  was  always  usual  to 
charge  interest  on  overdrawn  accounts  at  the  half-yearly  account 
takings. 

Sib  J.  Martin,  G.  J.  In  this  case  the  Plaintiff  borrowed  J6I40 
from  the  Bank  on  the  security  of  his  next  ensuing  clip  of  wool,  and 
gave  them  a  preferable  lien  thereon.  He  did  not  draw  the  J6140  out, 
but  drew  £80,  leaving  d660  undrawn.  For  that  he  ultimately  drew 
a  cheque.  The  Bank  dishonoured  that  cheque,  and  seek  to  charge 
him  with  two  small  sums,  5s.  6d.  for  registration  fee,  and  4s.  9d. 
interest  upon  the  jESO  taken  out  up  to  the  last  half-yearly  settlement 
of  the  Bank  accounts.  By  thus  charging  him  either  sum  they 
reduced  his  balance  to  below  £60.  They  did  not  avowedly  dis- 
honour the  cheque  on  that  ground,  but  because  they  heard  he  was 
dealing  with  the  sheep ;  however,  nothing  turns  on  that.  They  rest 
their  defence  on  their  right  to  deduct  one  or  both  of  these  small 
sums.  The  Plaintiff  obtained  a  verdict,  but  leave  was  reserved  to 
move  to  reduce  the  verdict  to  nominal  damages,  or  to  enter  a  verdict 
for  the  Defendants.  The  contention  is  that  the  Plaintiff  is  not 
entitled  to  substantial  damages.  That  can  only  be  on  the  ground 
that  the  Bank  was  entitled  to  deduct  at  least  one  of  these  charges 
from  the  Plaintiff's  balance. 

I  am  of  opinion  they  were  not  entitled  to  make  these  charges 
in  the  way  they  did.  The  lien  begins  with  these  words — "  In 
consideration  of  £140  bona  fide  value,  for  which  I  admit  to 
have  received  in  money  from  the  Bank,  I  do  hereby,  iccS 
That  is  an  admission  by  him  that  he  has  received  the  money. 
It  is  &M  money  though  he  leaves  it  in  the  Bank;  he  might  have 
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drawn  it  out  that  very  day.    The  lien  proceeds,  "  Further,  it  shall  be       1881. 
lawful  for  the  Bank,  by  sale,  to  convert  the  said  wool  into  money, 
either  before  or  after  the  receipt  thereof  by  the  Bank,  and  out  of  the         ^. 
proceeds  thereof,  after  payment  of  all  charges,  to  retain  the  said  £140,  ^^^  N.S.W. 
and  interest  thereon,  and  be  charged  at  the  rate  and  in  the  manner 
usually  charged  by  the  Bank/' 

It  is  plain  the  Bank  is  not  to  take  the  interest,  except  out  of  the 
proceeds  of  the  wool.  The  money  is  taken  by  the  Plaintiff,  and  in 
fact  is  his.  The  Bank  may  make  their  charges,  but  they  cannot  get 
them  paid  till  after  the  sale.  The  Plaintiff  was  as  much  entitled  to 
draw  against  the  d£140  as  if  he  had  put  it  in  out  of  his  own  monies. 
Their  right  to  remuneration  would  arise  after  the  sale,  but  not  before 
it.    The  verdict  must  therefore  stand. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  There 
may  not  have  been  £60  standing  to  his  credit  in  their  books,  but 
there  was,  nevertheless,  that  amount  of  cash  in  hand  which  they  held 
as  if  it  had  been  deposited  by  him.  They  had  a  right  to  charge  the 
interest,  and  perhaps  the  registration  fees,  but  not  to  deduct  them 
from  the  sum  available  for  the  Plaintiff's  cheques.  The  payment  was 
to  be  after  the  sale ;  or  on  the  final  settlement  of  accounts. 

WiNDETEB,  J.     I  concur. 

Rule  discharged  with  costs. 

Attorneys  for  Plaintiff— TTan^,  Johnson,  and  Scarvell. 
Attorneys  for  Defendants — Allen  and  Allen. 


NEWMAN  V.  JONES.  1881. 


Partks^^oinder  qf  PlaitUif—ESectment—ffudMind  msed  in  right  qf  Ma  to|/e.   Stptember  16. 

Ejectment  was  broaght  by  the  purchaser  from  P.'b  Official  Assignee  for  land 
which  P.'s  wife,  at  the  time  of  her  marriage  with  P.,  held  for  an  estate  for  her  life. 
Hdd,  that  P/s  wife  need  not  be  joined  as  a  oo-Plaintifif. 

Ejectment.  The  land  had  been  devised  to  Mrs.  Peck  by  a  former 
husband,  for  her  life,  with  remainder  over.  Her  present  husband 
Feck  became  insolvent,  and  the  Plaintiff  purchased  his  interest 
in  the  land  from  his  Official  Assignee.  The  Defendant  was  the 
tenant  of  Mrs.  Peck. 
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1881.  At  the  trial,  on  August  lOth^  before  His  Honor  Rvr  W.  Manning, 

~  a  verdict  was,  by  consent,   entered  for  the  Plaintiff,  leave  being 

V.  reserved  to  move  for  a  non-suit  on  the  ground  that  Mrs.  Peck  ought 
JoNBB.      tQ  have  been  joined  as  co-Plaintiff. 

On  24th  August,  Knox  obtained  a  rule  nisi  pursuant  to  the  leave 
reserved. 

Donovan,  for  the  Defendant,  now  moved  to  make  the  rule  absolute. 
The  Plaintiff  cannot  maintain  the  action  without  making  Mrs.  Peck 
his  co-Plaintiff.  "  In  all  cases  where  the  wife's  freehold  is  to  be  re- 
covered, she  must  join  with  her  husband  in  the  proceedings,  as  in 
instances  of  decision,  or  of  injuries  done  to  the  inheritance,  as  by  pull- 
ing down  houses,  &c.,  or  where  an  action  of  covenant  is  necessary  to 
compel  further  assurance  upon  a  conveyance  to  husband  and  wife/' 
Bright  on  the  Law  of  Husband  and  Wife  (1).  ''If  the  husband 
pleads  that  he  alone  is  seised  of  his  demesne  as  of  freehold  or  as  of 
fee,  in  right  of  his  wife,  it  will  be  bad  upon  a  special  demurrer,'* 
2  Wms.  Saunders  (2),  2  Josiah  Smith's  Compendium  (8),  where 
Burton  §  767  is  quoted.  The  freehold  which  the  wife  had  before 
marriage  has  not  been  divested,  and  the  estate  is  still  in  her.  "  Also, 
if  the  husband  be  attainted  of  felonie,  the  King  gaineth  no  freehold, 
but  a  pemancie  of  the  profits  during  the  coverture,  and  the  freehold 
remaineth  in  the  wife."  2  Co.  Liti.  (4).  "All  freeholds  of  which  the  wife 
is  seized  at  the  time  of  the  marriage,  or  afterwards,  are  by  law  vested 
in  the  husband  and  wife,  during  the  coverture,  in  right  of  the  wife," 
4  Stephen^ s  Blackstone  (5).  In  HinJcIs  v.  Schonbein  (6),  the  husband 
and  wife  were  Plaintiffs.  In  ejectment  it  lies  on  the  Plaintiff  to 
establish  his  title,  and  he  must  show  an  entirety  of  estate.  He  must 
show  a  complete  title. 

Rogers,  for  the  Plaintiff.  The  action  is  brought  to  try  the  right  to 
possession ;  and  this  right  being  in  the  husband  alone,  he  may  bring 
ejectment.  An  elegit  will  lie  of  the  wife's  lands  which  the  husband 
has  during  coverture,  2  Wms,  Saunders  (7).  In  Robertson  v.  Norrit 
(8),  Lord  Den/man,  C.J.,  after  referring  to  Co.  Litt,  351a,  (4),  goes  on 
to  say :  "  But  it  is  also  laid  down  in  Co,  Litt  326a.,  and  in  the  notes, 
that  he  may  make  a  tenant  to  the  praecipe  of  his  wife's  land,  and  that 
he  has  an  estate  which  he  may  convey  to  another."  And  he  held 
that  the  husband  could  convey  to  another  person  an  interest  for  the 

(1)  p.  64.  (6)  4ih  Ed.  pp.  273-4. 

(2)  Ed.  of  1871,  p.  243,  n.  4.  (6)  4  S.C.B.  306. 
C3)  p.  il2*.  (7)  p.  211,  n.  (1). 
(4)  351  a.  (8)  11  Q.B.  916. 
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joint  lives  of  himself  and  his  wife  in  lands  which  belonged  to  the  wife  in  1881. 
fee  simple.  Hinkle  v.  Schonbein  {6);  is  a  case  to  a  similar  pur- 
port.  "But  though  by  our  law  a  woman  does  not  now  com-  "wmaw 
monicate  her  rank  or  titles  of  honour  to  her  husband^  yet  the  Jones. 
freehold^  or  right  of  possession,  of  all  her  lands  of  inheritance, 
vests  in  him  immediately  upon  the  marriage,  the  right  of  property 
still  being  preserved  to  her/'  2  Co.  Litt,  (9).  There  is  no  dis- 
tinction to  be  drawn  between  an  estate  in  fee  and  any  other  estate  of 
freehold  owned  by  the  wife.  "  The  law  says,  that  by  the  marriage  the 
husband  acquires,  and  during  the  marriage  enjoys,  a  freehold  interest 
in  his  wife's  real  estate  for  their  joint  lives ;  both  being  seised  to- 
gether in  her  right  by  entireties ;  the  effect  of  which  is  to  put  the 
ownership  for  the  coverture  entirely  in  the  husband's  power,**  MaC' 
queen  on  ths  Law  of  Husband  and  Wife  (10).  The  passage  quoted 
from  2  Wm.  Saunders  (2),  states  the  way  in  which  the  husband's 
aeisin  should  be  pleaded ;  but  this  is  an  action  of  ejectment  in  which 
the  Plaintiff  need  only  establish  a  right  to  possession. 

Donovan,  in  reply.  The  Plaintiff  in  ejectment  can  only  establish 
his  right  to  the  possession  by  showing  his  wife's  title.  [Sir  J. 
Mabtin,  G.J.  McKenziey.  Oough  (11)]^  "If  the  wife  be  atttainted 
of  felony,  the  lord  by  escheat  shall  enter  and  put  out  the  husband," 
Co.  Litt.  (12).  But  how  can  this  be  law  if  the  husband  is  entitled, 
without  joining  the  wife,  to  possession  of  her  freehold  ?  By  the 
Common  Law  Procedure  Act  of  1853  (13)  the  writ  should  state 
''the  names  of  all  the  persons  in  whom  the  title  is  alleged  to 
be."  [Sib  J.  Mabtin,  C.J.  That  only  means  all  the  parties 
necessary  to  bring  the  action.]  Where  the  wrong  is  committed  on 
the  wife's  freehold  or  inheritance,  and  it  goes  to  affect  either  the  title 
or  the  substance  of  the  estate,  the  wife  is  a  necessary  party.  Dicey 
on  Parties  to  an  Action  (14).  The  case  of  Robertson  v.  Norris  (8) 
was  only  an  action  on  a  covenant. 

Sib  J.  Mabtin,  C.J.  In  this  case,  one  Lawlor  devised  the 
land,  the  subject  of  this  action,  to  his  widow  for  her  life.  She 
afterwards  married  Peck,  who  became  insolvent,  and  sequestrated  his 
estate,  and  the  purchaser  from  the  official  assignee  of  Peck's  estate 
brings  this  present  action  of  ejectment  against  the  person  in  possession 
of  this  land.  The  point  for  the  determination  of  the  Court  is, 
whether  Newman,  the  Plaintiff,  can  recover  without  making  Mrs« 
Peck  a  party  as  co-Plaintiff  with  him. 

(9)  326  a.  n.  (2).  (12)  361  a. 

(10)  2nd  Ed.  p.  28.  (13)  17  Vict.  No.  21,  8.  120. 

(11)  12  S.C.K.  Eq.  111.  (14)  p.  393. 
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1881.  I  am  of  opinion  that  he  can^  because  the  interest  which  Peck 

~  ~  acquired  by  his  marriage  with  Mrs.  Peck,  although  one  which  lasted 
V,  only  during  the  joint  lives  of  him  and  his  wife,  is  yet  an  interest  over 
JoNBs.  ^ixich  he  himself  had  a  separate  and  disposing  power.  He  cannot  be 
said  to  have  been  a  joint  tenant  or  a  tenant  in  common ;  he  had  the 
right  to  possession,  and  could  have  brought  an  action  to  recover  that 
possession.  We  have  been  referred  to  authorities,  but  we  need  not 
go  further  than  Bacon's  Abridgment  (15),  where  I  find  the  following 
passage : — "  From  the  time  of  the  intermarriage,  the  law  looks  upon 
the  husband  and  wife  but  as  one  person,  and  therefore  allows  but  of 
one  will  between  them,  which  is  placed  in  the  husband  as  the  fittest 
and  ablest  to  provide  for  and  govern  the  family;  and  for  this  reason, 
the  law  gives  the  husband  an  absolute  power  of  disposing  of  her 
personal  property,  no  act  of  hers  being  of  auy  force  to  afiect  or 
transfer  that  which  by  the  intermarriage  she  has  resigned  to  him, 
but  the  freehold  and  inheritance  of  the  wife  is  subject  to  other  rules 
and  regulations,  for  the  husband,  by  the  marriage,  does  not  become 
absolute  proprietor  of  the  inheritance ;  but,  as  the  governor  of  the 
family,  is  so  far  master  of  it  as  to  receive  the  profits  of  it  during  her 
life,  but  hath  no  power  to  make  an  absolute  sale  of  it  without  her 
consent.  If  a  man  marries  a  woman  seized  in  fee,  he  gains  a  freehold 
in  right  of  his  wife.''  For  this,  authorities  are  cited  by  the  writer. 
There  is  no  doubt  that  the  law  is  as  stated,  and  that  by  his  marriage. 
Peck  became  the  owner  of  the  property  for  the  joint  lives  of  himself 
and  his  wife,  and  that  he  could  dispose  of  her  interest  during  such 
joint  lives  without  any  reference  to  her  at  all.  The  possession  was 
his ;  he  was  the  person  entitled  to  possession ;  and  if  he  was  put  out 
of  possession,  he  was  the  person  to  bring  an  action.  This  is  shown 
by  another  passage  at  p.  696  of  the  same  volume  of  Bacon's  Abridge 
menL  '^  If  the  husband  and  wife  be  evicted  of  a  term  which  he  hath 
in  right  of  his  wife,  and  the  husband  bring  an  ejectment  in  his  own 
name,  and  have  judgment  to  recover,  this  makes  an  alteration  in  the 
term,  and  vests  it  in  the  husband.''  On  principle,  it  must  be  so. 
The  rule  must  be  discharged. 

Sib  W.  Mannino,  and  Windeysb  J.  J.,  concurred. 

Rule  discharged  loith  costs. 

Attorneys  for  the  Plaintiff — Holdsworth  and  Evans. 
Attorneys  for  the  Defendant — Stephen  Laurence  and  Jaques. 

(15)  Vol.  1,  Tit.  Baron  &  Feme  (C). ;  pp.  694-6,  7th  ed. 
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HANLON  AiTD  Wife  v,  MANSON.  ^®®^- 


False  impri9(mment--LiabUity  ofotoner  of  drapery  shop  for  the  acts  of  Me  manager.    September 

16,  23. 
The  Plaintiff  was  falsely  charged  by  D.,  the  manager  of  the  Defendant's 

drapery  shop  at  T.,  with  having  stolen  some  flannel  oat  of  the  shop.  The  Plaintiff 
then  showed  him  the  flannel,  and  he  made  no  answer.  D.  then  arrested  the  Plaintiff. 
The  Defendant  lived  at  H.,  200  miles  from  T,  where  he  owned*  and  personally 
sapeiintended,  another  drapety  shop,  leaving  to  D.  the  entire  management  of  his 
shop  at  Y.,  and  only  visiting  T.  at  intervals  of  six  months.  On  an  action  for 
the  false  imprisonment. 

Heid,  that  on  these  facts  the  Defendant  was  not  liable  for  the  acts  of  his  manager. 
Where  the  arrest  is  for  the  punishment  of  the  theft,  and  not  for  the  recovery  of  the 
goods,  the  master  is  not  liable. 

Action  for  false  imprisonment^  brought  by  P.  J.  Hanlon  and  his 
wife  against  Donald  Manson^  the  proprietor  of  a  drapery  shop  at 
Young.  The  false  imprisonment  charged^  was  the  arrest  of  Mrs. 
Manson  at  the  instance  of  one  DreWj  the  manager  of  the  Defendant's 
business  at  that  place.  The  action  was  tried  before  His  Honor  the 
Chief  Justice  and  a  jury  of  four,  when,  on  the  ruling  of  His  Honor,  a 
nonsuit  was  entered. 

Mrs.  Hanlon  was  a  dressmaker,  and  on  8rd  May  1880,  she  went 
into  the  Defendant's  shop  and  purchased  several  articles,  amotig 
others  some  flannel  and  some  lawn.  She  then  left  the  shop,  and  had 
walked  about  100  yards,  when  Drew  overtook  her,  charged  her  with 
stealing  the  flannel,  and  caused  her  to  be  arrested  on  that  charge. 

Mrs.  Hanlon's  account  of  her  arrest  was  as  follows  : — ''He  (Drew) 
came  running  after  me,  and  said,  '  Mrs.  Hanlon,  the  boy  says  you 
have  stolen  a  roll  of  flannel.'  I  said  to  him  '  I  have  got  a  piece  here 
I  got  from  Bridge.'  (the  shop  boy).  It  was  on  my  left  arm,  and  I 
showed  it  to  him.  It  was  rolled  up  in  the  lawn,  and  a  piece  of  paper 
was  round  the  parcel.  He  made  no  answer.  I  turned  away  frem 
him.  He  came  after  me,  and  caught  hold  of  me  by  the  left  arm. 
He  said, '  You  can't  go  any  further ;  1  have  sent  for  a  policeman,  and 
you  are  going  to  the  watch-house.'  He  took  me  by  the  arm,  and  said 
'  I  have  had  it  in  for  you  some  time.  Gome  back  to  the  shop.'  He 
attempted  to  drag  me  back.  We  turned  round  and  were  going  back 
to  the  shop,  and  when  nearly  opposite  the  shop  met  a  policeman. 
During  all  this  time  Drew  kept  charge  of  me.  When  we  came  to  the 
policeman,  Drew  said,  '  I  give  this  woman  in  charge  for  stealing  a 
piece  of  flannel,  the  property  of  Donald  Manson.' " 
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1881.  The  Defendant  was  called  as  a  witness  on  behalf  of  the  Plaintiff. 

■  He  had  lived  for  some  years  at  Hill  End,  aboat  200  miles  from 

^LON     Young,   where  he  owned,   and   personally    superintended,  another 

Manson.     drapery  business.     He  left  the  management  of  the   shop   at  Young 

entirely  to  Drew,  only  visiting  Young  at  intervals  of  about    six 

months.     In  answer  to  a  question,  he  stated  that  it  would  be  part  of 

Drew^s  duty  to  go  and  inform  the  police  if  he  saw  anyone  taking 

away  a  coat  without  payment. 

At  the  close  of  the  PlaintifiPs  case,  on  the  motion  of  Dwrley,  for 
the  Defendant,  the  Plaintiffs  were  nonsuited.  Leave  was  reserved  to 
move  to  set  the  nonsuit  aside. 

On  the  7th  September  a  rule  nisi  was  granted  to  show  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  granted  on  the  grounds. 
(1),  That  His  Honor  ought  not  to  have  nonsuited  the  Plaintiffs,  as,  under 
the  circumstances  proved  in  evidence,  the  Defendant  had  impliedly 
authorised  and  was  liable  for  the  acts  of  his  manager.  Drew.  (2), 
That  it  was  a  question  for  the  jury  whether  Drew  was  acting  for  the 
protection  of  Defendant's  property  in  doing  the  acts  complained  of; 
and  if  Drew  were  so  acting,  his  conduct  was  within  the  scope  of  his 
employment,  and  therefore  rendered  the  Defendant  liable. 

1881.  Pilcher  {0.  B.  Stephen  with  him),  now  moved  to  make  the  rule 

absolute.  The  Defendant  here  is  responsible  for  the  act  of  his  servant 
^P*^"*^^  •  No  hard  and  fast  rule  can  be  laid  down  which  will  apply  to  all  cases  • 
but  the  decision  in  each  case  depends  upon  the  position  in  which  the 
servant  is  placed.  One  consideration  is,  whether  he  is  able,  when  an 
emergency  arises,  to  refer  to  his  principal.  In  this  case  the  De- 
fendant was  200  miles  away  when  the  emergency  arose,  but  it  he  had 
been  in  the  house.  Drew  might  have  consulted  him.  Where  a  man  is 
placed  in  s  responsible  position,  he  is  clothed  with  all  the  authority 
and  power  necessary  to  protect  the  property  in  his  charge.  Take  the 
case  of  a  man  living  in  England  and  having  a  branch  business,  say  of 
a  jeweller,  in  Sydney ;  has  not  his  manager  in  Sydney  an  implied 
authority  to  arrest  anyone  found  stealing  goods  out  of  his  shop? 
Owston  V.  The  Bank  of  New  South  Waiss  (I)  is  a  decision  in  our 
favour.  In  that  case  the  acting  manager  was  not  required  to  act 
promptly  or  on  an  urgent  necessity,  but  he  might  have  consulted 
the  general  manager  in  a  few  minutes.  That  case  only  decides  that  no 
authority  could  be  implied  from  the  facts  there  proved,  and  shows 
that  each  case  must  depend  upon  its  own  peculiar  circumstances.    At 

(1)  Kdox  36,  00 ;  L.  K.  4.  App.  Cas.  276. 
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page  289  of  the  report,  Sir  Montague  Smith  says  that,  in  the  case  of  1881. 
a  servant  in  charge  of  his  master's  property  arresting  a  man  who  he 
had  reason  to  believe  was  attempting  to  steal  or  had  actually  stolen  it,  v, 
*'  it  is  part  of  the  supposition  that  the  property  might  be  got  back  ^^^8o»« 
by  the  arrest,  but  in  such  a  case  the  time,  place,  and  opportunity  of 
consulting  his  employer  before  acting  would  be  material  circumstances 
to  be  considered  in  determining  the  question  of  authority."  [Sib  W. 
Manning,  J.  The  question  is,  whether  the  manager  had  a  general 
authority,  when  it  need  only  be  proved  that  he  acted  on  be- 
half of  his  principal ;  or  whether  he  had  a  limited  authority,  in  which 
case  an  emergency  must  be  proved.]  Drew  had  an  authority  to  pro- 
tect his  master's  goods,  and  that  we  submit  is  a  general  authority.  If 
there  was  only  a  limited  authority,  the  question  whether  an  emergency 
happened  should  have  been  left  to  the  jury.  Edwards  v.  The  London 
and  North  Western  Railway  Company,  (2)  will  be  cited  against  us. 
At  p.  450,  Sir  Montague  Smith  says :  '^  I  am  by  no  means  prepared  to 
say  that  there  may  not  be  officers  who,  from  the  special  circumstances 
of  their  appointment,  have  power  to  arrest  offenders  in  the  name  of 
the  Company :  for  example,  policemen  appointed  by  the  Company  to 
watch  their  stations ;  so,  a  superior  officer  may  have  a  right  to  exercise 
all  the  power  which  the  Company  would  have  under  the  circumstances. 
In  Allen  v.  The  London  and  South  Western  Railway  Co.  (3),  Black- 
bum,  J.  says :  at  p.  68,  '^  I  am  inclined  to  think  that,  if  a  man  in 
charge  of  a  till  were  to  find  that  a  person  was  attempting  to  rob  it,  and 
he  could  not  prevent  him  from  stealing  the  property  otherwise  than  by 
taking  him  into  custody,  the  person  in  charge  of  the  till  might  have  an 
implied  authority  to  arrest  the  offender ;  or,  if  the  clerk  had  reason  to 
believe  that  the  money  had  been  actually  stolen,  and  he  could  get  it 
back  by  taking  the  thief  into  custody,  and  he  took  him  into  custody 
with  a  view  of  recovering  the  property  taken  away,  it  might  be  that 
that  also  might  be  within  the  authority  of  a  person  in  charge  of  a  till.'' 
[Sm  W.  Mannino,  J.  That  case  was  decided  on  the  consideration 
that  the  act  of  the  servant  was  not  necessary  for  the  protection  of  his 
master's  property,  but  was  intended  to  bring  about  the  punishment  of 
an  offender.  Here,  Drew  arrested  the  Plaintiff,  in  order  to  get  back 
the  goods  of  his  master ;  she  resisted  him,  and  refused  to  go  back  to 
the  shop.  Sib  J.  Mabtin,  C.J.  He  proceeded  to  give  her  in 
charge;  besides  he  had  previously  sent  for  a  policeman.]  He  was 
acting  within  his  authority  in  detaining  her  until  the  constable  arrived, 
and  we  might  have  had  a  verdict  on  that  account. 

(2)  L.  fi.,  6  0.  P.  445.  (8)  L.  K.,  6.  Q.  B.  65. 
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1881.  Barley,  Q.C.j  Sdliymona,  Q.C.j  in  support  of  the  nomait.    There 

■  waa  no  express  authority  empowering  Drew  to  act  aa  he  did,  and  the 
y  ^  only  question  is  whether  any  authority  can  be  implied.  Was  he 
Mansoit.  acting  within  the  scope  of  his  usual  employment  ?  It  is  said  that  his 
only  object  in  arresting  the  Plaintiff  was  to  protect  the  property  of 
his  employer.  But  the  only  legitimate  object  in  putting  the  criminal 
law  in  motion  is  to  punish  offenders.  Not  a  single  word  was  said  by 
him  about  getting  back  the  property.  In  Allen  v.  L.  8f  8.  W,  Bail- 
way  Co.  (8),  Blackburn,  J.,  puts  the  very  case.  At  p.  69  of  the 
report,  he  says:— ''There  is  no  implied  authority  in  a  person  haying 
custody  of  property  to  take  such  steps  as  he  thinks  fit  to  punish  a 
person  who  he  supposes  has  done  something  with  reference  to  the 
property  which  he  has  not  done.  The  act  of  punishing  the  offender 
is  not  anything  done  with  reference  to  the  property,  it  is  done  merely 
for  the  purpose  of  vindicating  justice ;  and  in  this  respect  there  is  no 
difference  between  a  railway  company — ^which  is  a  corporation — and  a 
private  individual.  If  the  law  were  that  the  Defendants  are  responsible 
for  the  act  of  their  booking-clerk  in  giving  the  Plaintiff  in  custody  on 
an  unfounded  charge,  every  shopkeeper  in  London  would  be  answer- 
able for  any  act  of  his  clerk,  and  every  gentleman  for  the  act  of  his 
butler  or  coachman.''  [WiNnEvsR,  J.  'These  were  servants  in 
subordinate  positions.]  The  cases  show  that  this  makes  no  difference. 
In  Allen  v.  The  L.  ^  8.  W.  Railway  Co.  (3)  the  servant  had  charge 
of  the  till.  [Sib  W.  Manning,  J.  If  the  arrest  was  made  for  the  purpose 
of  punishment,  you  would  have  a  good  case,  because  the  right  to  pro- 
secute for  crime  is  the  personal  right  or  duty  of  the  person  making 
the  charge,  and  he  alone  is  responsible  if  he  abuses  the  right ;  but  if 
it  was  for  the  purpose  of  protecting  and  recovering  the  master's  pro- 
perty, Drew's  act  might  have  been  representative ;  and  it  seems  to 
me  that  the  question  should  go  to  the  jury.]  There  is  not  a  scintilla 
of  evidence  of  any  authority  in  Drew  to  act  in  that  way.  There  is  a 
marked  distinction  between  an  action  for  malicious  prosecution  and 
one  for  false  imprisonment.  But  so  far  as  the  object  of  putting  the 
Criminal  Law  in  motion  there  is  no  difference.  In  PoulUm  v.  Ths 
London  and  South  Western  Railway  Co.  (4)  an  express  authority 
was  given  by  Statute.  In  The  Thetis  (5)  Sir  R.  PhUlimore  states 
that  m  the  railway  cases  power  was  given  by  the  by-laws  to  the 
servants  to  act  for  the  company.  Certain  acts  had  to  be  done  which 
the  company  could  itself  not  perform,  and  which  the  servants  of  the 

(4)  L.R.  2  ().B.  534.  (5)  L.R.  2  Ad.  h  Boc.  965. 
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eompany  must  of  necessity  do.  In  Owston  ▼•  The  Bank  of  N.8.W.  1881. 
(1)  the  case  was  sent  down  for  a  new  trial  to  detennine  whether  the  ~ 
bank  gave  its  manager  a  general  authority  to  prosecute  offenders  for  ^'^^ 
stealing  the  bank's  property  (p.  293).  [Sib  W.  Manning,  J.  Sir  Mambok. 
Montague  Smith  says,  at  p.  289 : — "  In  the  case  of  a  chief  or  general 
manager  .  .  .  such  an  authority  (to  arrest  offenders)  in  certain 
cases  affecting  the  property  of  the  bank  might  be  presumed  from 
his  position  to  belong  to  him,  at  least  in  the  absence  of  the  directors. 
The  same  presumption  might  arise  in  the  instance  of  a  manager  con- 
ducting the  business  of  a  branch  bank  at  a  distance  firom  the  head 
office  and  the  board  of  directors.'']  That  was  the  case  of  a  company. 
In  Edwards  y.  The  L.  ^  N.  W.  Ba/ilway  Co.  (2),  Keatmg,  J., 
says : — ''The  cases  that  have  been  referred  to  are  cases  where  a  com- 
pany has  made  by-laws,  and  an  Act  of  Parliament  has  given  authority 
to  the  company's  servants  to  apprehend  persons  committing  offences 
against  the  by-laws ;  it  has  been  held  that  under  such  circumstances 
the  servant  may  be  considered  to  have  authority  to  enforce  the  by- 
laws and  to  do  whatever  is  necessary  for  that  purpose."  [Sir  W. 
Manning,  J.,  Would  not  the  Duke  of  Bridgewater  be  liable  for  the 
acts  of  his  railway  employees  just  as  a  company  would  7]  Perhaps 
so,  if  they  acted  under  by-laws.  How  is  it  that  no  example  is  to  be 
found  in  the  books  where  a  principal  is  made  liable  under  circum- 
stances like  these,  except  railway  cases,  and  cases  where  the  servants 
act  under  by-laws  f  A  master  is  not  responsible  for  the  wilful 
trespass  of  his  servant,  Boscoe,  on  the  Law  of  Evidence^  p.  867) 
Barwick  v.  The  English  Joint  Stock  Ba/nk  (6),  at  least  where  the 
act  in  itself  is  unlawful,  and  is  not  proved  to  have  been  authorised  by 
the  master,  Lyons  v.  Martin  (7).  As  a  general  rule,  a  principal  who 
neither  authorises  nor  ratifies  a  wilful  trespass  committed  by  his  agent 
is  not  liable  therefor.  Story  on  Agency  (8),  Orant  v.  Norway  (9). 

Pitcher,  in  reply.  The  judgment  of  Willes,  J.,  in  Borwiek  v.  The 
E.  Joint  Stock  Bank  (6)  is  in  our  favour.  At  p.  266,  he  says,  speak- 
ing of  cases  in  which  it  has  been  held  that  the  master  is  liable : — ''  In 
all  these  cases  it  may  be  said,  as  it  was  said  here,  that  the  master  has 
not  authorised  the  act.  It  is  true  he  has  not  authorised  the  particular 
set,  but  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts,  and 
he  must  be  answerable  for  the  manner  in  which  the  agent  has  con- 
ducted himself  in  doing  the  business  which  it  was  the  act  of  his 

(6)  L^IL  2  Exeh.  259.  (8)  {  318. 

(7)  8  Ad.  «:  S.  512.  ((9)  10  C.B.  085. 
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1881.       master  to  place  him  in/'     In  Ooff  y.  The  Cheat  Northern  Bailway 
~  Company  (10),  which  was  an  action  of  false  imprisonment,  for  the 

V,  arrest  of  the  Plaintiff  on  a  charge  of  having  travelled  on  the  com- 
Mansow.  pany's  line  without  having  paid  his  fare,  Blachburriy  J.,  says,  at  page 
162  : — '^And  as,  from  the  nature  of  the  case,  the  decision,  whether  a 
particular  passenger  shall  be  arrested  or  not,  must  be  made  without 
delay,  and  as  the  case  may  be  not  of  infrequent  occurrence,  we  think 
it  a  reasonable  inference  that,  in  the  conduct  of  their  business,  the 
company  have  on  the  spot  officers  with  authority  to  determine,  with- 
out the  delay  attending  on  convening  the  directors,  whether  the 
servants  of  the  company  shall  or  shall  not,  on  the  company's  behalf, 
apprehend  a  person  accused  of  this  offence/'  There  is  no  distinction 
in  principle  between  the  cases  of  railway  companies  and  of  indi- 
viduals. The  by-laws  are  simply  evidence  of  the  fact  of  the  authority 
being  given,  and  where  there  are  no  by-laws  that  fact  may  be 
established  by  other  evidence.  The  cases  bear  out  Owston  v.  The 
Bank  ofN.S.W,  (1)  that  the  question  of  authority  is  one  fact,  to  be 
determined  in  each  case  from  the  evidence.  This  is  not  an  action  for 
malicious  prosecution,  but  for  false  imprisonment,  and  the  arrest  for 
which  the  action  is  brought  was  for  the  purpose  of  protecting  the 
Defendant's  property. 

1881.  Sib  J.  Mabtin,  C.J.    This  was  an  action  brought  for  fiJae   im- 

prisonment.    The  Defendant  is  the  owner  of  a  store  at  Young,  where 

SepUmhtrTZ.  ^^^  Plaintiffs  reside.  He  is  also  the  owner  of  a  store  at  Hill  End, 
200  miles  distant  from  Young.  He  resides  at  Hill  End,  managing 
his  store  there,  and  only  goes  to  Young  once  or  twice  a  year  to  ex- 
amine the  accounts,  stock  and  premises.  The  business  at  Young 
was  entirely  conducted  by  his  manager.  Drew.  The  female  Plaintiff 
is  a  married  woman,  a  dressmaker  residing  in  Young ;  she  dealt  at 
the  store  for  sereral  years,  and  it  was  constantly  her  custom  to  take 
goods  away  on  approval,  sometimes  for  herself,  sometimes  for  her 
customers.  On  the  day  in  question  she  went  to  the  store,  bought 
some  goods,  and  took  away  others  on  approval ;  she  then  left  the 
store  with  a  bimdle  under  her  arm,  and  remnants  of  cloth  and  linen 
in  a  bag.  After  she  had  gone  some  distance,  she  was  pursued  by 
Drew,  and  taxed  with  stealing  a  roll  of  flannel.  He  detained  her  tiU 
a  constable  came  up,  and  then  gave  her  into  custody.  She  was 
taken  to  the  watch>house,  committed,  tried  at  quarter  sessions,  and 
acquitted.    This  action  is  then  brought  by  the  husband  and  wife. 

10)  30  L.J.  Q.B.  148 ;  3  fi.  «:  S.  672. 


Vol.  n.]  cases  at  laW.  ^9^ 

It  was  tried  before  me^  and^  on  it  appearing  that  the  Defendant  knew       1881. 
nothing  of  the  giving  her  in  charge  until  long  afterwards,  I  held  the 
Plaintiffs'  case  was  not  made  out,  and  nonsuited  them.  ^ 

We  are  all  of  opinion  that  I  was  right  in  so  doing,  and  on  this  ^^^sok. 
ground  :  There  was  no  imprisonment  proved  save  the  giving  her  in 
charge  to  the  policeman.  The  cases  are  clear  that,  if  a  servant  in 
chai^  of  goods  should  prosecute  a  third  person  for  the  punishment 
of  a  theft  that  has  not  been  committed,  the  master  is  not  liable.  We 
are  not  called  upon  now  to  say  whether  such  a  servant  has  an  implied 
authority  to  arrest  a  supposed  thief  for  the  purpose  only  of  getting  the 
property  back.  It  may  be  a  question  whether  the  master  is  liable  in 
Buch  a  case.  But  here  there  is  nothing  but  an  imprisonment  for  the 
purposes  of  punishment.  The  sole  evidence  is  that  of  Mrs.  Hanlon. 
[His  Honor  here  read  her  evidence  as  given  above.]  She  was  not 
seized  to  get  the  flannel  back,  but  that  she  might  be  punished. 
Allen  V.  London  and  South  Western  Rcdlway  Company  (3)  is  a 
distinct  authority  that,  where  the  arrest  is  made  for  the  purpose  of 
vindicating  justice,  and  not  for  protecting  the  property,  the  master 
is  not  liable.     The  rule  will  be  discharged. 

Sir  W.  Manking,  J.  I  am  of  the  same  opinion.  When  the  rule 
was  granted  I  thought  the  Plaintiff  was  seized  by  Drew  solely  for  the 
porpose  of  recovering  the  property ;  but  on  looking  into  the  evidence 
I  see  it  was  for  the  purposes  of  punishment.  There  was  occasion  for 
Drew^s  acting  as  he  did  for  the  latter  purpose ;  for  it  is  clear  that 
the  would  have  given  the  flannel  up  directly,  if  that  had  been  what 
was  wanted. 

WiNDXYEB,  J.     I  am  of  the  same  opinion. 

Rule  discha/rged  tjoith  costs. 

Attorney  for  the  Plaintiffs, — /.  Gordon  by  Cape  and  Wesiga/rth, 
Attorneys  for  the  Defendant — Oannon  and  McLaughlin, 
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1881.  DILLON  T.  WOOD. 


September  16.  ^^^^^<^  (37  Vict.,  No.  lS)^C(mtract  by  mfant  to  transfer  $har^^-m>teftforeeabk. 

A  contract  by  an  infant  [to  sell  and  transfer  his  share  in  a  mining  daim  cannot 
be  enforced. 

Special  case  stated  under  sec.  79  of  the  Mining  Act^  (37  Vict.,  No. 
13)^  by  the  Warden  of  Milbum  Greek  Gold  Field,  for  the  opinion  of 
the  Supreme  Court 

Defendant,  who  is  an  infant  under  the  age  of  21  years,  agreed  to 
sell  to  the  Plaintiff  one-eighth  share  of  a  mine  of  which  he  was 
registered  owner  for  £20.  He  had  received  from  the  Plaintiff  10s.  to 
bind  the  bargain,  but  had  refused  to  make  the  transfer,  on  the  ground 
that  he  was  under  age.  Both  Plaintiff  and  Defendant  were  holders 
of  miner's  rights. 

Plaintiff  thereupon  took  out  a  summons  against  Defendant  in  the 
Warden's  Court,  calling  upon  him  to  show  cause  why  he  should  not 
be  put  in  possession  of  the  said  share.  The  Warden  stated  a  special 
case,  submitting  to  the  Supreme  Court  the  questions  :  —1.  Could 
Wood  as  a  minor,  he  being  under  age,  transfer  his  interest  in  a 
mining  claim.  2 — If  so,  had  the  Warden  power  to  compel  him  to 
complete  the  transfer,  and  put  Dillon  in  possession  of  the  share. 

No  counsel  appeared. 

The  CouBT  (Sib  J.  Mabtin  C  J.,  Sib  W.  Manning  and  Win- 
DEYBB,  J.J.)  were  of  opinion  that  Wood,  being  a  minor,  his  contract 
for  the  sale  and  transfer  of  his  interest  in  the  claim  could  not  be 
enforced. 
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Be  DOUST.  1881. 


Real  Property  Act  26  Tirf.,  No,  9,  m.  21,  23— J?V<r<Acr  Amendm&rd  Act  41  Vict,,    March  18. 
J^o.  18,  «.  i— /«nfe«— OniM  o/  proof—AppUcanVi  title  challenged— Oaveatof' a 
tUle  by  ponenkmr-Caveators  in  poaeesiion  made  Dtfendanta. 

A  Caveator  may  pnt  in  urae  any  docnment  in  fhe  AppUcanVa  chain  of  title. 
Qucare,  whether,  when  the  Caveator  ia  in  possesBion,  the  Further  Amendment 
Aet,  ■.  4,  throws  the  onus  of  proof  on  the  Applicant. 
Caveators  in 'possession  made  Defendants. 

Isaac  Doust  applied  to  bring  certain  land  in  County  Cumberland 
under  the  Real  Property  Act  (1).  He  claimed  by  purchase  from  the 
devisees  under  the  will  of  one  Savage^  dated  1838.  The  several 
caveators  claimed  portions  of  the  land  by  titles  of  undisturbed  posses- 
sion for  more  than  twenty  years.  The  matter  now  came  before  the 
Court  for  the  settlement  of  issues  under  the  B.  F.  Further 
Amendment  Act  (2). 

C  B.  Stephen,  for  the  applicant.  Our  title  has  passed  the 
examiners^  and  that  should  be  enough.  The  Acts  give  no  power  to 
the  caveators  to  make  my  client  prove  his  title  over  again.  The 
caveators  set  up  no  title  in  themselves  but  that  of  one  by  possession^ 
and  the  issues  ought  to  be  confined  to  that.  Section  4  of  the 
Further  Amendment  Act  (2)  only  relieves  the  caveator  from  the  hard- 
ship of  having  to  initiate  proceedings  in  Court,  as  required  by  the 
original  Act  (1). 

(l)28yict.,  No.  9,section23.   "After  he  claims  in  his  own  right  or  under 

the  expiration  of  three  months    .     .     .  another   person,   together   with    such 

every  such  caveat  shall  be  deemed  to  other  particulars  (if  any)  as  the  Court 

have  lapsed  unless  the  (Caveator)    .    .  shall  think  fit  to  order ;  and  the  Court 

shall  within  that  time  have  taken  pro-  shall  thereupon  direct  an  issue  or  issues 

ceedings  in   any    Court  of  competent  to  be  tried  by  a  jury  as  to  any  fact  ^r 

jurisdiction  to  establish  his  title.    .    ."  facts ;  or,  should  no  fact  be  in  contest, 

2  01.  Stat.  1948.  may  decide  the  matter  upon  the  case 

(2)  41  Vict.,  No.  18,  s.  4.     "Where  stated ;  and  for  the  purposes  aforesaid 

any  caveat  shall    .    .    have  been  lodged  may  make  all  such  orders  as  the  Court 

.     .     it  shall  not  be  necessary  for  such  shall  think  fit ;  and  the  decision  of  the 

Caveator  to  take  proceedings    .     .    but  Court  finally  upon  the  matter  shall  be 

the  Applicant  may  state  a  case  for  the  conclusive  on  the  parties,  and  on  the 

opinion  and  direction  of  the  Supreme  Registrar  General  and  Commissioners : 

Court  upon  the  matter    .    .     And  the  And  the  costs  of  every  proceeding  and 

Court     •    .     may    in    its     discretion  of  this  section  shall  be  borne  by  the 

direct  the  Caveator  to  lodge    .     .    a  party  finally  unsuccessful."    2  01.  Stat. 

case  on  his  own  behalf,  stating  whether  1990. 
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1881.  Donovcun,  for  the  caveatori^  Bead  and  others.    We  were  not  heard 

before  the  examiners^  and  we  claim  now  the  right  to  challenge  the 
execation  of  Savage's  will.  When  the  issues  are  decided^  we  may  still 
challenge  the  examiners'  view  of  the  effect  of  that  will. 

Knox,  for  the  caveator  Thompson.  The  Real  Property  Act  was 
never  intended  to  get  rid  of  the  necessity  for  bringing  an  action  of 
ejectment.  The  application  to  bring  land  under  this  Act  can  only 
be  made  when  there  is  no  one  in  adverse  possession;  [Sib  Jambs 
Martin^  C.J.  There  is  a  decision  decidedly  against  that  contention. 
Ex  parte  Hamilton  {&),  though  the  late  Chief  Justice  expresses 
himself  in  so  deciding  with  great  reluctance..  That  case  also  appears  to 
decide  that  as  the  law  then  stood  the  onus  of  proof  lay  on  the  caveator, 
even  if  he  was  in  possession.]  But  the  new  law,  by  compelling  the 
applicant  to  take  proceedings,  and  state  a  case  showing  his  title,  haa 
got  rid  of  the  presumption  in  his  favour,  and  the  onus  of  proof  is  now 
regulated  by  the  same  rules  as  apply  in  ordinary  cases.  We  ask  that 
the  applicant  may  be  made  Plaintiff,  on  the  ground  that  we  are  in 
possession,  in  order  that  the  onus  of  proof  may  be  on  him. 

Stephen,  in  reply. 

Sir  J.  Martin,  C.  J.  I  am  of  opinion  that  under  the  later  Act 
any  fact  stated  in  the  cases  of  either  the  applicant  or  the  caveator  may 
be  put  in  issue.  In  the  present  case,  therefore,  the  issues  for  the  jury 
will  be,  1st,  whether  Savage's  will  was  duly  executed,  and  2nd, 
whether  the  caveators  respectively  had  established  their  titles  by 
possession ;  but,  at  the  same  time,  as  the  Court  has  power  by  the  4th 
section  to  impose  terms  it  should  be  ordered  that  the  production 
of  the  exemplification  of  the  English  probate  shall  be  conclusive 
proof  of  the  execution  of  the  will.  In  this  case  I  think  the  applicant 
should  be  Plaintiff  and  the  caveators  Defendants ;  and  that  the  issues 
should  be  tried  in  one  action. 

Sir  W.  Manning,  J.  I  differ  from  the  majority  of  the  Court. 
I  think  that  a  caveator  claiming  only  by  possession  should  not  be 
allowed  to  pick  holes  in  the  applicant's  title.  That  title  has  been 
passed  by  the  examiners,  who  are  the  proper  tribunal  under  the  Act 
to  decide  on  the  validity  of  the  documents.  In  this  case,  as  the  same 
order  made  the  exemplification  conclusive  evidence,  not  much  harm 
would  be  done ;  but  in  many  cases  the  principle  might  put  the  appli- 
cant to  much  expense  and  difficulty.  The  'original  act  required  the 
caveator  to  put  forward  affirmatively   the   estate,  title,   and  interest 

(3)  3  S.C.R.  311. 


Rb  DOUBI. 
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which  he  claimed^  and  made  it  necessary  for  him  to  make  out  his  1881. 
right.  It  had  been  decided  in  Ex  parte  HanUltbn  (3)  that  the 
caveator  must  take  proceedings  and  make  out  his  case  although  in 
possession ;  and  the  41  Vict.  No.  18^  s.  4^  although  it  did  away 
with  the  necessity  of  the  caveator  initiating  the  proceedings^  did  not 
relieve  him  from  the  necessity  of  establishing  affirmatively  hia  claim 
in  the  same  manner  as  before  the  passing  of  that  Act. 

WiNDEYER  J.  I  agree  with  the  Chief  Justice^  in  thinking  that  the 
Legislature  clearly  intended  to  give  the  Court  power  to  deal  with  the 
whole  question  as  presented  by  the  cases  respectively  filed  by  the 
applicant  and  caveators.  I  see  no  reason  for  thinking  that  the  cave- 
ator is  restricted  to  the  case  of  possessory  title  which  he  sets  up, 
or  that  he  is  not  at  liberty  to  impugn  the  title  of  the  applicant  by 
proving^  if  he  can^  that  some  conveyance^  or  will^  on  which  the  appli- 
cant reliesi  is  invalid.  It  appears  to  me^  he  is  no  more  restricted  in  so 
doing  from  disputing  some  matter  of  fact  asserted  by  the  applicant^ 
than  he  is  restricted  from  challenging  some  legal  inference,  or  matter 
of  law,  on  which  the  applicant  relies. 

It  may  be  that  the  caveator  must  shew  some  ground  of  title  in 
himself  to  give  him  a  locv^  standi  before  the  Court,  but  I  see  no 
reason  for  thinking  that  he  cannot  take  advantage  of  any  weakness 
in  the  applicant's  case. 

Attorney  for  Applicant. — M^CuUoeh. 

Attorney  for  Bead. — Roberts. 

Attorneys  for  Thompson. — Slatiery  and  Heydon; 


Re  O'BRIEN.  iggi. 


RuA  Property  Act  26  Vict.,  No.  9,  m.  21,  2S^Furtker  Afnendment  Act  41  Viet., ' 
Ho.  18,  B.  4 — Istnes — AppUcamt*8  title — Dedication  to  public — Appurtenant  to 
caveator's  land— Statute  of  limitationi—  Witness  de  bene  esse. 

The  applicant  sought  to  register  a  semi-circular  segment  of  land  lying  between 
the  circular  road  of  W.  crescent  and  the  main  road.  The  oayeators  were  owners 
of  allotments  on  the  other  side  of  the  circular  road. 

The  following  issues  were  ordered  (1).  Whether  the  applicant's  title  was  good 
from  a  certain  date.  (2).  Whether  the  segment  had  been  dedicated  to  the  public. 
(3).  Whether  the  portions  of  the  segment  opposite  the  allotments  wore  respectiyely 
ftpportenant  thereto.  (4).  Whether  the  applicant's  title  had  been  destroyed  by 
the  Statute  of  Limitations,     Applicant  made  Plaintiff. 

QucBft,  whether  an  order  from  the  Full  Court  is  necessary  for  the  examination  of 
a  witness  fie  bene  esne  in  an  R.  P.  issue. 


August  tl. 
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1881.  Application  under  the  Real  Property  Act  to  settle  isiues.    The 

Applicant  showed  a  documentary  title  to  the  semi-circular  segment 
of  land  lying  between  the  circular  road  of  Waverley  Crescent^  and  the 
main  road.  The  Caveators  were  the  owners  of  allotments  on  the  other 
side  of  the  circular  road.  They  alleged  that  more  than  20  years  ago 
one  Hayes  entered  upon  and  occupied  the  land  to  the  exclusion  of  the 
Applicant's  predecessors  in  title  in  such  a  manner  as  to  destroy  such 
title  by  virtue  of  the  Statute  of  Limitations. 

Knox,  for  the  caveator^  Miss  Hall.  The  Applicant,  in  his  declara^ 
tion,  states  no  one  is  in  adverse  possession,  whereas  my  client  cb- 
closed  her  portion  of  segment  some  years  ago.  It  is  of  no  use  to 
grant  an  issue,  because  if  the  Applicant  obtained  a  certificate  it 
could  be  set  aside  on  the  ground  of  fraud  under  section  180.  I  also 
ask  for  power  to  examine  a  witness,  de  bene  esse;  it  seems  doubtful 
whether  the  Evidence  Acts  applies  to  these  issues. 

Lmgen,  for  other  Applicants.  We  ask  for  four  issues;  Ist. 
whether  the  Applicant  has  proved  his  documentary  title.  We 
are  not  satisfied  with  the  ex  parte  decision  of  the  examiners.  No 
one  appears  before  them  to  challenge  the  validity  or  efiect  of  the 
documents  produced.  Ex  parte  Hamilton  (1),  is  no  longer  law,  as 
the  Further  Amendment  Act,  s.  4.  (2),  has  in  effect  repealed  the 
sections  21  and  28  of  the  original  Act,  which  compelled  the  Court  re- 
luctantly to  decide  that  case  as  they  did.  In  re  Doust  (8),  the  Court 
allowed  a  caveator  to  contest  the  execution  of  a  will  the  examiners  had 
accepted,  and  this  is  but  an  extension  of  that  principle.  2nd. 
Whether  the  segment  has  been  dedicated  to  the  public.  Saddin  gton  v. 
Hachettg  (4).  8rd.  Whether  the  portions  of  the  segment  are  not 
appurtenant  to  the  allotments  respectively  opposite  them.  4th. 
Whether  the  Applicant's  title  has  not  been  destroyed  by  the  Statute 
of  Limitations.  His  documentary  title  may  be  perfect,  but  if  it  has 
been  destroyed  by  the  Statute  of  Limitations,  we,  who  are  in  posses- 
sion, are  entitled  to  the  benefit  of  the  destruction,  although  we  do 
not  claim  under  the  intruder  who  set  the  Statute  running. 

Donovan,  for  the  Applicant,  in  reply.  In  re  Doust  (3),  a  specific 
document  was  challenged  ;  here,  then,  is  a  general  denial  of  the  whole 
title.  The  claim  of  dedication  is  inconsistent  with  the  daim  of  ex- 
clusive possession. 

(1)  3  b.  C.  R.  311  (3)  Ante  p.  299. 

(2)  Ante  p.  299.  (4)  1  N.  8.  W.  L.  B.  IM. 
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Sir  J.  Mabtin  GJ.  We  are  of  opinion  that  we  have  power  to  1881. 
compel  the  Applicant  to  prove  any  portion  or  the  whole  of  his  title. 
But  the  exercise  of  that  power  is  discretionary.  In  the  present  case 
the  Caveators  will  not  be  allowed  to  contest  the  Applicant's  title  prior 
to  the  time  when  Hayes  is  alleged  to  have  taken  possession.  The 
other  issaes  asked  for  should  be  settled  by  the  parties^  the  Applicant 
to  be  Plaintiff.  Any  witnesses  may  be  examined  de  bene  esse,  as  in 
an  ordinary  action ;  and  we  make  the  order  that  Mr.  Knox's  client 
shall  be  at  liberty  to  do  so. 

Sib  W.  Manning^  J.,  and  Windbteb^  J.,  concurred. 

Attorney  for  Applicant— -O'Bnen. 

Attorney  for  caveator  Hall — 0.  T,  Jones. 

Attorneys  for  caveator  Fieldhouse — Stephen,  Laurence,  cmd  Jaques. 

Attorney  for  caveator  M'Innis — Holden  cmd  Laurence. 


Re  RATTRAY. 


1881. 


BetUFroperty  Act/uriher  Amendment  Act  oflSTI,  41  Viet.  No.  18.  ».  4.—   ^yg^g^  oq 
CcuTt  will  direct  an  itwe  to  a  jury  as  to  a  trust  or  other  equitable  quntwn  rained  by 
cwfeaJtors — Caveatori  on  whom  onus  of  proof  Ues  and  who  are  oui  of  poueuwn  made 
Plam^B. 

The  Applicant  claimed  under  a  Grown  grant  to  J.  Underwood  in 
1856  of  a  strip  of  land  in  Pitt-street^  Sydney.  The  Gaveators,  who 
are  the  trustees  of  the  Underwood  Estate^  admitted  the  Applicant's 
legal  title^  but  claimed  that  he  was  but  a  trustee  for  the  estate. 
They  alleged  that  this  strip  bounded  lands  subject  to  the  trusts  of  the 
estate ;  that  when  the  (rovemment  straightened  Pitt-street,  and  filled 
up  the  Tank  Stream  that  formerly  ran  down  it,  they  gave  to  the  owners 
of  land,  who  thus  lost  their  water  frontage,  grants  of  part  of  the  bed 
of  what  had  been  the  Stream  by  way  of  compensation ;  that  the  said 
J.  Underwood,  falsely  representing  he  was  owner  in  fee  of  the  front- 
age, obtained  a  grant  in  fee  of  the  compensatory  strip;  that  in  Equity 
he  immediately  became  a  trustee  for  the  estate  and  that  his  successive 
assigns  down  to  the  Applicant  had  notice  of  this  trust. 


Ri  Batteat. 
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1881  Bruce  Smith,  for  the  Applicant.    A  jury  can  only  try  an  iatne  of 

fact.    The  Caveators  asked  for  a  declaration  of  trust.    They  should 
be  ordered  to  file  a  statement  of  claim  in  Equity. 

Enox,  for  the  Caveators.  The  Applicant  has  brought  us  here^  and 
now  says  we  must  go  to  Equity.  That  is  equivalent  to  saying  his 
own  motion  is  useless  and  ought  to  be  dismissed  mth  costs.  The  Act 
(1)  points  out  no  tribunal  but  a  jury^  who  would  have  to  be  directed 
on  equitable  instead  of  common  law  principles.  [Sir  W.  Manning^ 
J.  The  questions  might  be  simple.  (1)^  Whether  the  strip  was 
granted  to  Underwood  on  his  representation  that  he  was  the  owner  in 
fee  ?  (2)^  Was  it  granted  in  compensation  for  loss  of  the  water  front- 
age of  the  settled  property  ?  Has  At.  Oen.  v.  Holt  (2)  any  bearing  on 
this  ?]  No.  The  Court  went  there  on  the  ground  that  Holt  had  not 
in  fact  made  a  misrepresentation.  In  Saddington  v.  Hackett  (3), 
the  Court  made  a  special  order  after  the  finding  of  the  verdict. 

Bruce  Smith,  in  reply. 

Sir  J.  Martin,  C.  J.  It  is  not  said  in  the  Act  that  we  are  sitting 
in  our  common  law  jurisdiction  only.  Any  of  these  cases  may  con- 
tain equitable  points  which  we  can  decide.  The  words  in  section  4, 
''And  for  the  purposes  aforesaid  they  make  all  such  orders  as  the 
court  shall  think  fit/'  are  not  confined  to  cases  where  there  are  no 
facts  in  issue.  If  the  Applicant  got  a  decree  in  Equity  that  would 
not  get  rid  of  the  necessity  of  coming  here  again.  The  parties  must 
arrange  the  issues  between  themselves,  and  tiie  costs  wffl  be  reserved. 

The  Caveators  wiU  be  the  Plaintiffs,  as  the  onus  of  proof  lies  on  them, 
and  the  Applicant  is  in  possession. 

Sib  W.  Manmino,  J.,  and  Windbtbb,  J.,  concurred. 

Attorney  for  Applicant — Liddle. 

Attorneys  for  Caveators — DioBon  and  Plomley. 

(1)  Ante  p.  299.  (3)  1  N.  8.  W.  L.  R.  156. 

(2)  2  S.  G.  B.  N.  8.  Eq.  37,  44. 
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Re  BRODZIAK.  1881. 


Bad  PropeHy  Act  further  Amendment  Act  of  1877,  41   Viet.,  Ko.  18,  $.  4-^ti&.  ^*¥*^^  W. 
9Ui¥iikngnmn€ofanmoeanmaorforihai<^hUt^^ 

Thb  original  caveator  was  one  Inrin  and  an  issue  of  Irwin  v. 
Brodziak  had  been  already  directed  some  months  ago.  It  now 
appeared  that  Irwin  was  a  mere  trustee  for  one  M'Geary  who  wished 
to  have  his  name  substituted  for  that  of  Irwin ;  Irwin  refusing  to  lend 
his  name  any  longer. 

Salomons  Q.C.|  asked  for  an  order  to  this  effect 

Donovan,  for  the  Applicant. 

Sib  J.  Martin  C.J.  under  this  fourth  section  (1),  this  Court  has 
large  powers.  [His  Honor  here  read  the  latter  half  of  the  section.] 
These  are  very  comprehensive  powers.  We  have  under  them  authority 
to  substitute  M'Gr^ary  for  Irwin.  But  we  will  only  do  this  upon  terms. 
M'Oeary  must  pay  the  costs  of  this  motion^  and  give  security  for  the 
costs  already  incurred  in  Irwin  ▼.  Brodziak,  before  he  takes  out  this 
order. 

Sib  W.  Manning^  J.,  and  Wihdbybb,  J.^  concurred. 

Attorney  for  Applicant — Levy. 

Attorney  for  M^Geary — OawMm  and  McLaughlin. 


(1)  Ante  p.  299. 


1881. 
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SHELLBY  AND  Another  v.  MOORE. 


Mortgagt   (^  ttation  property^DefiuOt^Payment  en    demand— ReaaonahU 
March  i.     opportunity  for  complying^No  covenant  for  quiet  possession  by  mortgagor  vniU 
dtfauU — Doctrine  o/re-demiseSebBure— Damages. 

The  Plaintifib  oonTeyed  by  way  of  mortgage  their  statioiu  and  sheep  to  the 
Defendant,  subject  to  a  proviso  for  redemption,  if  the  PlaintifiGB  should  *'  on 
demand  "  pay  £9000.  The  deed  contained  a  power  of  entry  and  sale  if  the  sheep 
should  be  badly  managed,  or  if  default  should  be  made  in  payment,  or  upon  other 
specified  defaults.  There  was  no  covenant  for  the  mortgagor's  quiet  possession 
until  default.  There  were,  however,  covenants  by  the  mortgagors  that  they  would 
obtain  renewal  of  the  leases  of  the  runs  ;  enforce  pre-emptive  rights ;  brand  the 
stock ;  place  5, 100  sheep,  that  were  then  travelling,  on  the  run  within  a  reasonable 
time  ;  would  manage  the  station  personally ;  and  would  send  annual  returns  of 
the  ages,  sexes,  and  numbers  of  the  sheep  thereon,  to  the  mortgagees. 

The  mortgagee  made  demand  of  the  money  on  the  station,  and  simultaneously 
seized  the  sheep.    The  mortgagors  sued  him  in  trespass  and  trover. 

Seldf  that»  on  the  construction  of  the  whole  deed,  the  mortgagors  were  entitled 
to  quiet  possession  until  default. 

Held,  also,  that  though  payment  was  to  be  "on  demand,"  yet  the  mortgagor 
was  entitled  to  a  reasonable  opportunity  of  complying  with  the  demand,  and  that^ 
therefore  the  seizure  was  illegal. 

Per  Martik,  G.  J.  The  measure  of  the  damages  is  the  value  of  the  sheep 
seized,  less  the  amount  owed  on  them. 

Per  Maniono,  J.  That  the  jury  are  not  confined  to  this  measure,  but  may 
assess  damages  liberally  for  the  wrongful  seizure. 

Thb  first  count  was  for  entering  the  Plaintiffs  lands  and  seizing 
their  sheep.  The  second  count  was  for  the  wrongful  conversion  of 
the  sheep.  Pleas. — As  to  the  second  county  (1)^  Not  guilty;  (2)^ 
Leave  and  license ;  (8),  Not  possessed  of  the  sheep. 

At  the  trial  before  Sir  J.  Martin  C.  J.^  and  a  jury  of  four  in  the 
February  sittings^  at  Sydney^  it  appeared  that  one  Suttor  had 
mortgaged  his  two  stations  called  Walla  Walla  and  Tomanbil^  and  the 
sheep  thereon,  to  the  Defendant  for  £8000.  The  Plaintiffs  desired 
to  buy  Walla  Walla  from  Suttor.  Negotiations  ensued  between  the 
Plaintiffs,  Suttor,  and  the  Defendant,  in  the  course  of  which  the 
Plaintiffs  took  delivery  of  Walls  Walla  and  the  8000  sheep.  The 
Defendant  never  released  the  station  from  Suttor's  original  mortgage. 
As  the  ultimate  result  of  these  negotiations,  the  Plaintiff  executed  a 
mortgage,  dated  July  6,  1879,  to  Suttor,  of  Walla  Walla,  and  of  the 
8000  sheep  (which  were  still  subject  to  Sutter's  mortgage  of  the  two 
stations  to  the  Defendant)  and  also  140  rams,  4,500  ewes,  which  had 
been  placed  on  the  station  by  the  Plaintiffs  since  their  purchase,  and, 
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lastly^  5000  ewes  of  the  Plaintiffs  which  were  then  travelling  near      1881. 
Cobar.  

The  proviso  for  redemption  in  the  mortgage  was,  that,  if  the  Plain-  ^^*^^ 
tiffs  should,  '^  on  demand,''  pay  the  sum  of  JE9000  to  Suttor  or  his  Moous. 
assigns,  he  (Suttor)  or  his  assigns,  should  re-assign  the  property  to 
them.  There  was  also  a  power  of  entry  and  sale  if  the  sheep  should 
be  badly  managed  or  removed  from  the  station,  or  if  default  should 
be  made  in  payments,  or  upon  certain  other  specified  acts  or  defaults 
on  the  part  of  the  mortgagors.  There  was  a  power  given  to  the 
mortgagees  to  appoint  a  superintendent  of  the  station.  There  was 
no  covenant  for  the  mortgagors'  quiet  enjoyment  until  default ;  and 
the  deed  was  not  executed  by  Suttor. 

There  were  also  covenants  by  the  mortgagors  that  they  would  obtain 
a  renewal  of  the  leases  of  the  run  and  enforce  any  pre-emptive  rights 
there  might  be,  and  would  not  alienate  any  of  the  sheep  or  other 
stock  except  for  the  purposes  of  this  security,  and  would  do  every- 
thing necessary  for  carrying  on  beneficially  the  mortgage  property 
and  would  brand  the  stock  and  the  increase  thereof  with  the  registered 
brand,  and  would  within  a  reasonable  time  place  the  6,100  travelling 
sheep  on  the  run  and  brand  them ;  and  would  at  all  times  use  their 
best  skill,  and  devote  their  attention  personally  or  by  properly  qualified 
persons  in  the  management  of  the  property ;  and  would  at  least  onoe 
a  year  send  returns  of  the  ages,  sexes,  numbers  and  condition  of  the 
stock. 

On  July  10, 1879  in  pursuance  of  the  negotiations,  Suttor  assigned 
the  mortgage  of  July  6  to  the  Defendant.  This  assignment  was  not 
executed  by  the  Defendant.  In  the  same  month,  the  Defendant, 
being  dissatisfied  with  the  conduct  or  circumstances  of  the  Plaintiffs, 
by  his  agent,  made  demand  for  the  payment  of  the  mortgage  debt  on 
the  station,  and  simultaneously  seized  both  the  8000  sheep  and  the 
4500  ewes.  It  was  this  seizure  of  the  last-named  sheep  that  was  the 
trespass  complained  of. 

His  Honor  directed  the  jury  that  the  mortgage  of  July  5,  1879, 
impliedly  gave  the  Plaintiffs  the  right  to  the  undisturbed  possession 
of  the  sheep  until  they  made  default.  ''  On  demand "  meant  that 
there  should  be  reasonable  time  for  the  mortgagors  to  pay  the  money 
demanded.  What  was  reasonable  would  depend  upon  locality,  dis- 
tance, time,  or  circumstances  of  that  nature — ^but  clearly  to  demand 
and  forthwith  take  possession  was  not  reasonable.  The  seizure  was 
wrongful^  and  there  remained  only  the  question  of  damages.  The 
jury  must  not  give  the  whole  value  of  the  sheep,  they  should  give  that 
value  less  what  the  Plaintiffs  owed  on  them.    The  jury  found  £760. 
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1881.  A  rale  nisi  for  a  new  trial  was  applied  for  by  Sir  0.  Irme8,  on 

ginCT.T.»v  behalf  of  the  Defendant,  upon  the  grounds :  (1),  That  the  verdict 
V.  was  against  the  evidence ;  (2)  That  the  damages  were  excessive ;  (3), 
That  the  OJdef  Jusiice  tnisdirected  the  jury,  in  telling  them  that  ihe 
mortgage  of  July  6  impliedly  gave  the  Plaintiffs  a  right  to  hold 
possession  against  the  mortgagee  until  a  proper  demand  and  default 
had  been  made.  (4),  In  further  telling  diem  that  under  the  mort- 
gage  there  was  a  necessity  for  a  demand  and  a  default  before  right  of 
entry  and  seizure.  (5),  That  his  Honor  ought,  upon  the  mortgage 
of  July  6,  1879,  having  been  put  in,  and  upon  the  evidence,  to  have 
directed  the  jury  to  find  a  verdict  for  the  Defendant.  (6),  That  his 
Honor  ought  to  have  directed  the  jury  that  if  the  demand  was  made  or 
proved,  the  question  of  reasonable  time  for  compliance  did  not  arise 
under  the  form  of  action  declared  on,  and  that  to  have  succeeded  on 
that  ground  the  Plaintiff  must  have  declared  specially.  (7),  That  his 
Honor  misdirected  the  jury  in  telling  them  that  the  Defendant  was 
not  justified,  under  the  terms  of  the  powers  of  entry  contained  in  the 
mortgages,  in  seizing  immediately  after  demand  under  the  circum- 
Btances  disclosed  by  the  evidence. 

Sir  0.  Innes.  Our  argument  at  the  trial  was  and  is  now,  that  by 
the  mortgage  deed  the  right  to  immediate  possession  passed  at  once 
to  the  mortgagee,  and  was  in  no  way  dependent  upon  default  being 
made.  The  mortgagee  was  therefore  at  liberty  to  enter  at  any  time 
and  take  the  sheep,  and  the  only  remedy  of  the  Plaintiffs  would  be  in 
Equity.  They  might  obtain  a  decree  for  an  amount  or  perhaps  an  in- 
junction against  the  Defendant,  but  could  not  recover  damages  at 
law  for  the  seizure  of  sheep  to  the  possession  of  which  the  Defendant 
was  entitled.  At  law  a  mortgage  operates  as  a  conveyance  of  all  the 
interest  of  the  mortgagor  subject  to  future  redemption  and  the  right 
of  the  mortgagee  to  vindicate  possession  arises  in  the  execution  of  the 
mortgage.  Doe  d.  Boylance  v.  Lightfoot  (1)  is  the  leading  authority 
for  this  position.  It  was  there  held  that  the  right  of  entry  of  a 
mortgagee  accrued  upon  the  execution  of  the  deed  and  not  upon  de- 
fault happening,  and,  he  was  held  to  be  bound  by  the  Statute  of 
Limitations.  The  same  rule  is  laid  down  in  Doe  d.  Parsley  v.  Day 
(2),  Rogers  v.  OrazebrooJc  (8),  Doe  d.  Bobey  v.  Maisay  (4),  Doe  d. 
Fisher  v.  Giles  (5).    Ail  the  text  books  are  to  the  same  effect :  Oole 

(1)  8H.  ft  W.  558.  (4)  8  B  &  C.  767. 

(2)  2  Q.  B.  147.  (8)  5  Bing.  421. 

(3)  8  Q.  B.  895. 
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on  B}$ctment  (6),  Fisher  on  Mortgages  (7),  BmitVs  Leading  Cases  1881. 
(8).  InOaley.  Bwmell  (9),  the  same  principle  was  applied  to  g^^~ 
mortgages  of  chattels.  The  only  exception  to  the  role  arises  when  9. 
there  has  been  a  re-demise  expressed  or  implied  by  the  mortgagee  to  Mooeb. 
the  mortgagor.  It  has  been  held  that  a  covenant  or  proviso  for  quiet 
enjoyment  by  the  mortgagor  until  default  operates  in  some  cases  as  a 
re-demise.  But  in  this  case  such  a  proviso  seems  to  have  been  ad- 
visedly omitted.  Again,  Dod  d.Boyla/nce  v.  Lightfoot  (I),  shows  that 
there  can  be  no  re-demise  when  the  mortgage  deed  is  not  executed  by 
the  mortgagee.  And  in  several  of  the  cases  already  cited  it  was  held 
that  a  power  given  to  the  mortgagee  to  enter  after  default  did  not 
confer  by  implication  a  right  upon  the  mortgagor  to  remain  in 
possession  until  de&ult.  Then,  again,  Oale  v.  Bv/mell  (9),  decides 
that,  unless  a  certain  day  is  fixed  for  payment,  the  covenant  for  quiet 
enjoyment  does  not  operate  as  a  re-dendse.  Here  no  day  is  fixed, 
but  the  mortgage  debt  is  made  payable  ^'  on  demand.^'  It  is  said  on 
the  other  side  that  the  covenants  by  the  mortgagors  for  the  proper 
mailagement  of  the  station  and  for  obtaining  renewal  of  their  Crown 
leases  and  against  alienation  of  the  sheep  imply  that  they  were  to 
remain  in  possession.  But  it  is  entirely  consistent  with  those  cove- 
nants that  they  should  be  tenants  at  sufferance  only.  So  long  as  the 
mortgagee  allowed  them  to  retain  possession,  the  covenants  would  bind 
them,  but  there  is  nothing  in  the  covenants  affecting  the  usual  .legal 
rights  of  the  mortgagee.  But  at  the  very  most  they  cannot  be  said 
to  amount  to  more  than  an  implied  undertaking  on  the  part  of  the 
Defendant  not  to  interfere  with  the  Plaintiffs'  possession,  and  it  is 
distinctly  laid  down  in  Shephsrd's  Tomhstone  (10),  that  an  ex- 
press covenant  to  that  effect  would  not  operate  as  a  lease.  The 
decision  in  Powseley  v.  Blackham  (11),  is  to  the  same  effect.  These 
authorities  show  that  the  test  of  the  mortgagee's  right  to  enter  is  not 
what  the  intention  of  the  parties  was  as  to  the  possession,  but  whether 
there  was  in  law  an  actual  re-demise.  The  intention  of  the  parties 
could  not  be  shown  more  clearly  than  by  a  covenant  not  to  interfere 
with  the  mortgagor's  possession. 

We  also  submit  that  the  Defendant  was  not  bound  to  wait  after 
demand.  The  nature  of  pastoral  properties  must  be  considered.  It 
would  cause  a  loss  of  the  security  in  many  cases  if  the  mortgagee  was 
not  entitled  to  act  promptly.    It  is  evidently  contemplated  by  the 

(e)p.4es.  (9)7Q.B.  860. 

(7)  VoU  1.  438.  (10)  p.  272. 

m  VoL  1.  579.  7th  Ed.  (11)  Cro.  Jao.  669. 

N.aW.B.,  Vol.  n.,  Law.  h 
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1881.  termB  of  the  mortgage  that  the  demand  might  not  come  to  the 
personal  knowledge  of  the  mortgagors,  as  it  could  be  made  by  a  letter 
f,,  addressed  to  them  at  the  station^  whether  they  were  there  or  not. 
MooBB.  Suppose  a  mortgagee  has  to  wait  until  notice  of  the  demand  could 
reach  the  mortgagor  who  may  be  in  some  inaccessible  place,  he  may 
be  forestalled  by  an  execution  creditor  and  lose  the  whole  benefit  of 
his  security.  The  doctrine  that  a  mortgagee  must  wait  a  reasonable 
time  after  demand  is  wholly  inapplicable  to  transactions  of  this  kind 
in  this  colony,  when  persons  engaged  in  pastoral  pursuits  are  often 
absent  at  great  distances  from  their  stations  and  in  places  which 
cannot  be  reached  either  by  post  or  telegraph  mthout  great  delay. 

We  say  that  the  damages  were  excessive.  The  Defendants  could 
at  the  most  only  receive  the  difference  between  the  value  of  the  sheep 
and  the  amount  of  the  security,  in  other  words,  the  value  of  their 
equity  of  redemption.     Brierly  v.  Kendall  (12). 

The  Court  (Sie  J.  Martin,  C.  J.,  Sir  W.  Manning,  J.,  and  Win- 
deter,  J.,)  unanimously  refused  the  rule.  The  Defendant  appealed 
to  the  Privy  Council.  The  following  are  the  reasons  for  their  judg- 
ments furnished  by  their  Honors : — 

Sir  J.  Martin,  C.J.  In  this  case  the  Plaintiffs  are  the  mortgagors 
of  a  squatting  property,  and  the  Defendant  is  the  mortgagee.  In  the 
mortgage  (there  are  in  fact  two  mortgage  deeds,  but  they  may  be  referred 
to  as  one)  a  power  is  given  to  the  mortgagee  to  demand  pay- 
ment of  principal  and  interest  at  any  time.  The  deed  con- 
tains no  covenant  for  quiet  enjoyment  by  the  mortgagors,  until 
default,  and  it  is  therefore  contended  that  on  its  execution  the  right 
to  immediate  possession  passed  to  the  mortgagee.  For  this  Doe  d. 
Royla/nce  v.  I/ightfoot  (1),  and  several  other  cases  were  cited,  where 
the  proviso  for  quiet  enjoyment  was  held  to  be  equivalent  to  a  re-demise 
by  the  mortgagee.  I  am  of  opinion  that  this  question  of  re-demise 
does  arise  in  a  mortgage  of  chattels ;  and,  moreover,  that  regard  must 
be  had,  as  in  Wheeler  v.  Montefiore  (10),  to  the  plainly  indicated  in- 
tention of  the  parties.  In  the  mortgage  in  this  case  there  are  a  variety 
of  clauses  imposing  obligations  on  the  mortgagors  to  look  after  and 
manage  the  station  [His  Honor  read  them],  which  obligations  could  not 
possibly  be  discharged  except  by  a  person  in  actual  possession.  In 
order,  therefore,  to  enable  the  mortgagors  to  carry  out  their  contract, 
they  must  of  necessity  continue  in  possession.  These  stipulations  are, 
I  think,  equivalent  to  a  proviso  for  quiet  enjoyment  till  default,  and  I 

(12)  17  Q.  3.  937.  (13)  2  Q.  fi.  133,  142. 
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10  told  the  jury,  and  I  consequently  held  that  the  Defendant  was  not       1881. 
authorised  to  seize  until  demand.     For  the  reasons  just  given  I  am    g^^T 
still  of  that  opinion^  and  I  think  that   the  point  is  not  sufficiently         v. 
arguable  to  warrant  the  granting  of  a  rule  nisi  Moo»e. 

It  was  further  contended  that  I  was  wrong  in  holding  that  the  De- 
fendant could  not  take  possession  immediately  after  the  making  of 
his  demand.  There  is  abundance  of  authority  to  show  that  a  mortgagee 
must  wait  a  reasonable  time  to  enable  the  mortgagor  to  comply  mth 
his  demand.  A  variety  of  reasons  may  be  suggested  to  show  the  pro- 
priety of  such  delay.  What  is  or  is  not  a  reasonable  interval  must 
depend  on  the  circumstances  of  each  case.  I  told  the  jury  that  the 
seizure  of  the  sheep  at  Walla  Walla,  which  took  place  immediately 
after  the  demand  of  payment,  was  wrong,  on  the  authority  of  Brighty 
V.  Norton  (14),  and  Toms  v.  Wilson  (15),  and  other  cases  to  the  like 
effect. 

The  next  contention  is,  that  the  damages  were  excessive.  It  is 
conceded  that  on  this  point  my  ruling  was  correct.  It  was,  perhaps, 
too  much  in  favour  of  the  Defendant.  But  tlic  jury,  it  is  said, 
infixing  the  damages  at  £750,  have  gone  far  beyond  the  proper  limit. 
There  were  no  materials  for  calculating  these  damages  with  precision. 
In  a  great  variety  of  cases  juries  are  forced  to  assess  the  damages  very 
roughly,  and  to  make  the  best  estimate  of  them  that  the  nature  of 
the  case  will  admit  of.  Here  the  jury  had  before  them  the  number  of 
sheep  on  the  station  at  first,  and  the  fact  of  the  subsequent  increase 
to  about  14,000.  In  addition  to  these  facts,  they  could  take  into 
consideration  the  4600  sheep  seized  and  sold  at  7s  6d.  per  head,  in 
calculating  the  value  of  the  equity  of  redemption.  In  estimating  that 
value  as  they  did  I  cannot  see  that  they  were  so  clearly  wrong  as  to 
justify  the  granting  of  a  new  trial. 

No  doubt  this  is  a  matter  of  considerable  importance.  Yet,  as  no 
stronger  arguments  are  likely  to  be  adduced  for  the  Defendant  than 
those  which  we  have  now  heard,  nothing  could  be  gained  by  granting 
the  rule,  and  I  am  of  opinion,  therefore,  that  it  ought  to  be  refused. 
His  Honor  Mr.  Justice  Wimdeyer  authorises  me  to  state  that  he  con- 
curs with  me  in  this  judgment. 

Sis  W.  Manning,  J.  I  concur  with  the  Chief  Justice  upon  all  the 
points.  First,  as  to  the  Plaintiffs'  right  to  possession  without  dis- 
turbance by  the  Defendant  until  '^default''  under  the  terms  of  his 
mortgage.    It  is  very  common  to  speak  of  covenants  for  quiet  enjoy- 

(U)  3  B.  &  S.  805;  32  L.  J.  Q.  B.  38      (15)  4  B.  &S.  442  ;  10  Jur.,  N.  S.  201 ; 

32  L.  J.  Q.  B.  382 ;  11  W.  B.   117. 
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1881.       ment  under  mortgages — that  is  to  say^  covenants  by  the  mortgagee, 
SsKTXR     w^cn  in  truth  there  are  no  such  covenants  by  him,  inasmach  as  he  has 
V.         not  executed  the  deed  as  a  covenanting  party.     And  sometimes  the 
provisions  which  are  so  denominated  are  distinctly  expressed,  whilst  at 
other  times  they  are  to  be  gathered*  from  the  deed. 

In  this  case  there  is  no  express  covenant  for  quiet  enjoyment  until 
default,  nor  any  covenant  at  all,  properly  so-called  by  the  mortgagee ; 
but  there  are  conditions  subject  to  which  the  mortgagee  has  accepted 
the  mortgage,  and  which  probably  emanated  from  his  own  solicitor, 
on  whom  the  preparation  of  the  deed  fell  in  the  ordinary  course.  In- 
deed, these  conditions  are  involved  in  covenants  by  the  mortgagors, 
which  are  obviously  imposed  for  the  benefit  of  the  mortgagee ;  and  I 
have  no  difficulty  in  drawing  from  them  the  inference  that  both  parties 
mutually  intended  that  the  Plaintiffs  should  hold  possession  as  owners 
until  default.  Their  failure  to  do  so  would  even  have  been  a  default  by 
them. 

We  must  look  to  the  whole  of  the  deed,  and  construe  it  accordingly ; 
and  in  such  construction  we  must,  if  it  be  necessary,  look  to  the 
surrounding  circumstances.  In  doing  this,  we  shall  find  that  a 
mortgage  on  a  grazing  station  and  live  stock  is  not  like  a  simple 
mortgage  on  a  house  or  similar  property ;  but  that  it  involves  a  per- 
emptory necessity  for  that  personal  management  for  which  the  position 
and  personal  interest  of  the  mortgagor,  as  owner,  are  best  adapted,  but 
which  would  be  wholly  unsuited  to  the  position  of  a  lender  of  money 
at  interest.  The  former  is  interested  in  the  success  of  the  operations 
to  the  full  value  of  the  property  and  the  extent  of  its  capabilities;  and 
it  is  his  vocation  to  carry  on  the  concern  under  his  own  supervision  : 
whilst  the  mortgagee  is  interested  only  to  the  extent  of  his  money 
advance  and  its  produce,  and  is  dependent  for  its  return  and  interest 
as  much  perhaps,  upon  the  management  of  the  property  by  his 
mortgagor  as  upon  the  property  itself.  He  relies  upon  the  efforts  of 
the  latter  to  work  the  property  carefully  for  his  own  sake;  and  he  knows 
that  the  converse  position  would  be  fall  of  perils  for  himself.  He 
knows  that  as  a  mortgagee  in  possession,  the  duty  to  manage  properly 
would  fall  upon  himself,  and  that  on  him  would  rest  the  obligation 
to  make  necessary  advances  for  the  purpose,  accompanied  and  followed 
by  the  duty  to  keep  and  render  accounts  as  a  trustee  for  the  mortgagor. 
The  only  other  alternative  is  an  immediate  forced  sale,  which  is,  of 
course,  contrary  to  the  intention  of  both  borrower  and  lender,  and  to 
the  object  of  their  dealing  with  one  another.  The  mortgagor,  in  all 
cases  of  this  sort,  is  not  only  very  chary  of  taking  the  responsibilities 
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of  possession  and  management^  bat  is  also  strict  in  requiring  that  the       1881. 
mortgagor  shall  keep  possession^  and  maintain^  manage^  and  make  all    g^jLunT 
necessary  payments^  and  perform  all  necessary  acts  required  in  the         v. 
course  of  maintenance  and   management.     For  this  reason  clauses 
such  as  we  find  in   this   deed  are  introduced^  imposing  upon  the 
mortgagor  duties  for    which    possession  is  indispensable.     He  is 
to  act  as  owner,  and  to  do  in  the  interests  of  the  security  holder  all 
that,  as  a  careful  owner,  he  would  do  in  his  own ;  and  the  mortgagee 
reserves  only  to  himself  a  right  to  enter  or  to  sell  upon  the  mortgagor's 
default  in  the  performance  of  some  express  obligation,  whether  it  be  of 
payment  or  of  management.     This  I  take  to  be  the  substance  of  the 
arrangement  between  the  Plaintiffs  and  Defendant  under  this  deed  of 
mortgage. 

Then  as  to  the  fact  of  default ;  that  does  not  depend  upon  whether 
the  Defendant  made  a  demand  of  payment,  but  upon  whether  the 
Plaintiff  made  default  in  complying  with  that  demand ;  and  I  hold 
that  there  can  be  no  default  where  no  opportunity  for  compliance  or 
refusal  has  been  afforded.  This  is  the  case  of  a  power  in  the  hands  of 
one  party  to  change  his  position  upon  a  default  made,  and  not  other- 
wise ;  and  therefore  the  default  must  be  an  affirmative  fact.  The 
demand  is  only  a  step  towards  it ;  and  in  order  to  constitute  the  de* 
fault  there  must  be  a  reasonable  opportunity  for  answering  it.  What 
may  be  reasonable  will  depend  upon  the  circumstances  of  each  case; 
and  I  consider  that  in  this  case  no  reasonable  opportunity  was  given. 
It  is  true  that  the  deed  made  a  demand  at  the  Plaintiffs'  residence 
sufficient  as  a  demand ;  but  I  cannot  hold  that  a  default  thereupon 
arose  eo  instanti,  when  the  fact  was  that  the  Plaintiffs  were  absent,  and 
not  cognisant  of  the  demand.  Consequently,  the  Defendant  was  not 
warranted  in  proceeding  as  upon  a  default ;  and  made  himself  liable 
to  this  action  by  so  doing. 

Then  as  to  damages.  We  are  never  disposed  to  interfere  vrith  the 
verdicts  of  juries  where  there  have  been  before  them  any  materials  on 
which  they  were  entitled  to  exercise  a  discretion ;  and  more  par- 
ticularly so  in  reference  to  the  amount  of  damages.  Here  I  certainly 
cannot  say  there  were  not  such  materials.  The  Defendant  had  com- 
mitted a  wrong  towards  the  Plaintiffs  by  seizing  and  selling  their  property 
when  they  had  committed  no  default ;  and  for  such  wrong  it  was  open  to 
the  jury  to  assess  liberal  damages;  and  if  they  considered,  as  they  pos- 
sibly may  have  done,  that  the  Defendant  acted  in  a  high-handed  way 
towards  a  person  who  had  placed  himself  in  his  power,  under  con- 
ditions which  had  not  arisen,  they  were  quite  at  liberty  to  take  that 
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1881.       fact  into  consideration.     It  is  argued  that  the  evidence  proved  that 
■~  the  equity  of  redemption  was  of  no  value,  and  that  the  Plaintiffs  have 

ff^  therefore  sustained  no  measurable  injury.  This  cannot,  in  my  opinion, 
MooRB.  be  regarded  as  affording  a  criterion  for  the  damages.  It  would  be 
strange  indeed  if  we  were  to  hold,  as  matter  of  law,  that  the  right 
of  a  mortgagor  to  damages  for  a  wrongful  seizure  and  sale  of  his 
property  by  his  mortgagee  should  depend  upon  evidence,  necessarily 
more  or  less  speculative,  as  to  the  estimated  value  of  the  property.  It 
is  customary  to  provide  in  these  mortgages  that  if  the  mortgagee  shall 
sell  under  an  allegation  of  default,  the  sale  shall  stand  good,  although 
there  had  been  no  default,  and  that  the  purchaser  shall  not  be  bound 
to  prove  or  inquire  into  the  fact ;  but,  at  the  same  time,  there  are 
provisions  which  make  the  mortgagee  responsible  to  the  mortgagor,  if 
he  has  sold  without  it.  Cases  of  this  sort  may  be  extreme  :  e.g.,  the 
loan  may  yet  have  a  long  currency,  and  the  act  of  the  mortgagee  may, 
therefore,  have  been  utterly  unwarrantable.  Are  we  to  say  in  such  a 
case,  according  to  a  hard  and  fast  rule,  that  the  injured  person  shall 
only  recover  the  then  value  of  his  equity  of  redemption,  and  that  such 
value  is  to  be  limited  by  the  evidence  and  by  the  opinion  of  a  jury  f 
Is  the  owner  of  a  property  to  be  deprived  of  the  opportunity  for  tiding 
over  a  time  of  difficulty,  and  working  his  property  into  value  by 
means  of  his  experience,  care,  and  skill,  by  the  wrongful  act  of  a 
lender  whose  money  he  borrowed  under  a  time-loan  with  precisely 
those  objects;  and  then  to  be  told  that  his  equity  of  redemption  was 
worth  nothing,  and  that  he  has  nothing  to  complain  of? 
Certainly  not.  In  this  case  the  Plaintiff  may  have  had  reason- 
able expectations  of  his  own,  tbat  he  could  work  his  property 
out  of  debt,  or  into  greater  value ;  and  we  cannot  assume  that  he 
might  not  have  found  the  means  of  paying  off  the  Defendant  if  he 
had  been  allowed  a  reasonable  opportunity.  But  no  such  opportunity 
was  given,  and  I  think  it  would  be  altogether  unreasonable,  under 
such  circumstances,  to  restrict  the  damages  according  to  the  arbitrary 
rule  submitted  to  us.  It  is  not  for  me  to  say  whether  the  award  of 
damages  in  this  case  was  or  was  not  too  high ;  but  I  am  satisfied  that 
there  was  abundant  evidence  before  the  jury  to  warrant  their  assess- 
ment, and  that  this  Court  ought  not  to  disturb  it. 
WiNDBYBR,  J.,  concurred. 

Rule  refused. 

Attorney  for  Plaintiffs — E.  Stephen.. 

Attorneys  for  Defendant — Want,  Johnson  and  Scarvill. 
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STUART  Ain>  Akothxr  v.  BARAYEKE.  1881. 


Mortgage  with  covenant  for  quiet  enjoyment  until  dtfauit — Conveyance  hy  mortgagee  ^  ^ig^uit  2i. 
foUh  power  of  sale^No  recitaU^No  evidence  qf  defauU—New  trial— SurprtHr-- 
Mistake  in  amstrwng  deeds  produced  at  trial. 

A.  executed  a  mortgage  to  B.,  with  power  of  aale  on  default  and  nsnal  ooTenants 
for  quiet  enjojment.  B.  transferred  by  indorsement  to  G.  subject  to  the  equity  of 
redemption.  C.  by  indenture  conveyed  in  general  terms  toD.;  this  deed  contained 
no  recitals,  it  did  not  purport  to  be  in  exercise  of  the  power  of  sale,  the  *'  parcels  " 
differed  in  description  from  those  in  the  mortgage,  and  the  mortgagee  had  another 
title  in  him. 

Held,  that,  under  these  circumstances,  and  in  the  absence  of  eyidence  of  default 
by  the  mortgagor,  D.  took  subject  to  the  mortgagor's  right  to  possession  until 
default. 

A  rule  nin  for  a  new  trial  in  an  action  of  trespass  was  granted  on  the  ground 
that  the  Plaintiffs  had  been  taken  by  surprise  at  the  trial  by  Defendant  putting  in 
eyidence  certain  unregistered  deeds  ;  but  refused  on  the  ground  that  the  rerdict 
was  against  evidence.  At  the  argument  of  the  new  trial  motion  it  appeared  that 
at  the  trial  and  on  the  motion  nisi,  there  had  been  a  mistake  as  to  the  effect  of  the 
Defendant's  deeds. 

Held,  that  there  should  be  a  new  trial. 

Tbespass.  Plea — Liberum  tenementum.  The  action  was  brought 
against  the  Defendant^  who  represented  Thomas  Broughton,  for 
trespasses  to  150  acres  of  land  at  North  Shore^  called  Artarmon 
Farm,  part  of  the  Artarmon  Estate.  The  cause  was  tried  on 
15th,  16th,  and  17th  November,  1880,  before  Sir  W.  Manning,  J., 
and  a  jury  of  four.  Both  parties  gave  evidence  of  possession, 
and  put  in  documents  of  title.  The  Judge  directed  the  jury  that  the 
documentary  title  was  in  Broughton  and  not  in  the  Plaintiffs,  and  left 
them  to  find  whether,  from  the  evidence  of  possession  given  on  both 
sides,  they  believed  that  the  Plaintiffs  had  shown  a  title  under  the 
Statute  of  Limitations  or  not.  The  jury  returned  a  verdict  for  the 
Defendant. 

The  Plaintiffs'  evidence  of  title  began  by  a  conveyance  of  the  150 
acres,  described  by  metes  and  bounds,  dated  14th  June,  1851,  from 
William  Bligh  Gore  to  John  Boyle.  From  Boyle  the  Plaintiffs  de- 
duced their  title. 

The  Defendant,  through  Broughton,  claimed  by  a  title  to  one 
Shuttleworth.  At  the  trial,  the  Defendant  relied  on  two  chains  of 
title  in  Shuttleworth.  The  first  commenced  with  a  mortgage  by 
Wm.  Gore,  the  father,  dated  1888,  to  one  Pendray,  of   , 
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''Artarmon  Farm/'  and  other  farms:  this  mortgage  and  deeds  of 

other  and  further  advances^  were  by  deed,  dated  15th  June,  1848, 

St^^»t  transferred  by  Pendray's  official  assignee  to  R.  J.  Want.  By 
BABATxra.  indenture  (marked  ''A''  on  chart  in  note),  dated 9th  September,  1862, 
R.  J.  Want  purported  to  convey  to  Shuttleworth  the  Artarmon 
Estate,  of  940  acres,  including  Artarmon  Farm.  This  indenture 
(which  will  be  frequently  referred  to  as  'indenture  A"  in  this 
report)  was  not  registered.  The  Plaintiff  alleged,  as  one  of  their 
grounds  of  surprise,  that  omng  to  the  non-registration  of ''  indenture 
A,''  they  had  no  notice  the  Defendant  would  claim  through 
Pendray  or  they  would  have  been  prepared  to  shew  William  Gore 
had  no  interest  at  the  date  of  his  mortgage  to  Pendray.  This 
"Pendray''  title  was  admitted  to  be  bad  on  the  argument  before  the 
Full  Court,  as  W.  Gore,  had  in  1815,  mortgaged  the  Artarmon  Farm, 


Deft's  ftrgtf  or 
"  Pendray"  Title. 


1833  to  1841. 
Mortgages,  Ac.,  by  W.  Gore, 
of    Art    Fm.,    and  other 
Farms  to  Pendray. 


15  June,  1848. 

Fs.    Off.    Ass.    transfers 

Mortgages  to  Want 


"  Indenture  A  " 


Original  Grant. 


W.  Gore, 

Grantee  of  Ar.  Fm.,  150  aos. 

22    Ap.    1810. 


Deft's  second 
TiUe. 


9  Mar.,  1846.  W.  B.  Gore  mortgages 
«  Vfi  of  600  acres "  to  Green,  for 
£50. 


16  June,  1851.     Green  transfers 
mortgage  to  Want 
Hot  registered. 


9  Sep.,  1852.  Want  conyeys 
"940  acres''  to  Shuttle- 
worth,  for  £1,000. 

yot   registered. 


A  Tolnntory  deed  by  Green,  dated  26ih  Sept* 
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and  other  lands  making  600  acres,  to  Wentworth,  the  mortgage  had 
been  foredosed,  and  so  W.  Oore  had  no  interest  in  it  in  1833. 

It  may  be  stated  that  by  indenture,  dated  30th  December,  1842, 
Wcntworth's  executors  conveyed  these  600  acres  to  W.  B.  Gore  and  Baratbxk. 
his  three  sisters  as  tenants  in  common.  In  1846,  these  four,  by 
Articles  of  Partition,  agreed  with  Green  to  divide  the  property  into 
fifths. 

As  a  second  chain  of  title  into  Shuttleworth,  the  Defendant  put  m 
the  following  documents : — 

By  an  indenture  of  mortgage  dated  9th  March,  1846,  W.  B.  Gore 
granted  and  released  to  Green  and  his  heirs  his  undivided  fifth  part  of  the 
600  acres  called  the  Artarmon  Estate^  subject  to  a  proviso  for  redemption 
on  payment  of  £50  (then  paid  to  Gore)  on  9th  March,  1848,  together 
with  interest  at  15  per  cent.    It  further  provided  that,  if  default 

W.  a  Gore's  Title. 


2  Jany.,  1815.    Mortgage  by  W.  Oore,  of  600  acres,  in- 
cluding Art  Fm.,  to  Wentwortlu    ForecloMd. 


I 


80  Deo.,  1842.     Conyeyanoe  to  W.  B.  Gore  and  his 
three  sisters. 


Pf.'S  Title. 


Deft's  tMrd  Title 


14  June,  1801. 

W.  R  Gore  oonveys  Art 

Fm.,  « 150  acres,"  to 

Boyle. 


Froin  Boyle 
to  Pf  . 


From  Shuttlewortli 
to  Broughtoii. 


16  July,  1851.  W.  B.  Gore  and 
others  convey  "  940  acres "  to 
Shuttleworth. 
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1881.       should  be  made  in  payment  of  the  said  sum  or  the  interest  thereof^ 

I  Green  might  sell  the  land  and  pay  the  balance  to  Gore,  and  the 

v.         mortgagor  directed  that  ^'  every  receipt  which  shall  be  given  by  the 

Bakatsnx.  mortgagecj  his  executors,  &c.,  to  any  purchaser  under  the  power  of 

sale  hereinbefore  contained  for  the  purchase  money  shall  exonerate 

such  purchaser  from  all  liability  in  respect  of  the  application  thereof, 

nor  shall  such  purchaser  be  obliged  or  concerned  to  enquire  whether 

any  sale  is  necessary,  nor  whether  any  such  default  has  been  made  as 

aforesaid/'     The  deed  also  contained,  among  the  usual  covenants,  a 

covenant  by  the  mortgagee  for  the  mortgagor's  quiet  enjoyment  until 

default. 

By  the  said  Articles  of  Partition,  dated  the        day  of  1846 

(there  being  no  evidence  to  shew  whether  they  were  made  before  or  after 
the  9th  of  March),  and  made  between  W.  B.  Gore,  his  three  sisters 
and  Green,  the  Artarmon  Estate  of  600  acres,  was  agreed  to  be 
divided  into  five  parts,  and  the  Artarmon  Farm  was  agreed  to  be 
allotted  to  W.  B.  Gore  as  his  fifth  share. 

By  an  indenture  of  16th  June,  1851,  indorsed  on  the  mortgage  of 
9th  March,  1846,  Green,  in  consideration  of  £60,  did  ''grant,  bar- 
gain, sell,  and  release ''  to  Want  *'  all  the  part,  share,  and  interest  of 
the  hereditaments  comprised  in  the  within-written  indenture,  and 
thereby  assured  or  intended  so  to  be.''  And  by  a  separate  testatum 
the  debt  was  assigned  to  Want.  This  indenture  contained  no  recitals, 
and  was  not  registered. 

By  the  indenture  of  9th  September,  1852,  "indenture  A,"  reciting 
that  Want  had  contracted  with  Shuttleworth  for  the  sale  to  him  of  the 
lands  and  hereditaments  thereinafter  described  and  intended  to  be 
thereby  released  for  £1,000,  Want,  in  consideration  thereof,  did 
''  bargain,  sell,  alien,  and  release  "  to  Shuttleworth  ''  a  parcel  of 
land  .  .  containing  by  admeasurement  940  acres,  more  or  less 
(describing  it),  which  said  premises  are  known  as  the  Artarmon 
Estate,  and  comprise  inter  alia  the  following  farms,  viz.,  Artarmon, 
Roberts,  &c.,  and  all  the  right,  title,  and  interest  of  Want,  &c."  This 
deed  did  not  purport  to  assign  the  mortgage  debt.  It  was  not 
registered.  Owing  to  this  non-registration,  the  Plaintiff  was  also 
also  surprised  by  this  second  chain. 

By  indenture  dated  15th  June,  1855,  Shuttleworth  mortgaged  to 
Broughton,  and,  on  his  becoming  insolvent  in  1856,  the  official 
assignee  of  his  estate,  on  3Lst  December,  1861,  released  to  Broughton 
his  equity  of  redemption.  These  deeds  were  registered  but  contained 
no  recitals  of  the  previous  title. 


r 
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A  rale  nisi  for  a  new  trial  was  obtained  by  Stephen,  Q.C,,  on  6th       1881. 
December^  1880,  on  the  ground  that  the  Plaintiffs  were  taken  by      ^ 
larprise  upon  the  trial  by  the  Defendant  putting  the  above  deeds,  and         v. 
upon  the  further  grounds  and  for  the  reasons  appearing  in  and  by  the  ^^*^^'^^* 
affidavits  filed  therein.     A  rule  was  refused  on  the  ground  of  verdict 
against  evidence. 

The  affidavit  of  Alexis  Greig  Mackenzie,  sworn  15th  March,  1881, 
the  clerk  having  the  management  and  conduct  of  the  Plaintiffs'  case, 
stated  that  he  caused  diligent  search  to  be  made  before  the 
trial,  at  the  proper  offices,  whereby  a  third  chain  of  title,  and  as 
far  as  the  Plaintiffs  could  learn  from  the  Registry,  the  Defendant's 
only  title  was  disclosed.  That  is  to  say,  that  {inter  alia)  W.  Bligh 
Gore  and  others  had  executed  a  certain  indenture  of  conveyance 
dated  15th  July,  1851,  to  Shuttleworth,  and  that  on  15th  June, 
1855,  Shuttleworth  mortgaged  the  land  comprised  in  the  indenture 
of  15th  July,  1851,  to  Thomas  Broughton.  It  further  stated  that 
the  Deponent  was  prepared  to  prove  at  the  trial  that  the  conveyance 
W.  B.  Gore  to  Shuttleworth  was  invalid  as  posterior  to  the  con- 
veyance of  14th  June,  1851,  from  W.  B.  Gore  to  Boyle,  and  also 
as  a  security  for  future  costs.  And  that  the  Plaintiffs  were  taken 
by  surprise  at  the  trial  by  the  Defendant  not  putting  in  evidence  the 
Registered  Conveyance  of  15th  July,  1851,  W.  B.  Gore  and 
others  to  Shuttleworth,  but  instead  thereof  putting  in  evidence  the 
"  Pendray  "  title  and  the  second  title  beginning  with  the  mortgage 
of  9th  March,  1846,  W.  Bligh  Gore  to  Green,  and  the  transfers 
Green  to  Want,  and  Want  to  Shuttleworth,  "  indenture  A,"  which 
said  transfers  had  not  been  registered,  and  which  said  mortgage 
had  only  been,  as  admitted  by  Mr.  Way,  the  attorney  for  the 
I  Defendant,  found  two  days  previous  to  the  trial,  amongst  certain 

old  papers  filed  of  record  in  the  office  of  this  Honorable  Court  in  a 
certain  cause.  Want  v.  Oore  and  others. 

A  motion  was  made  on  13th  June,  1881,  to  make  the  rule  absolute 
for  a  new  trial ;  and  the  Court,  after  hearing  arguments,  reserved  its 
judgment. 

On  the  15th  June,  the  day  fixed  for  delivering  the  judgment  of  the 
Court,  His  Honor  the  Chief  Justice  drew  the  attention  of  Counsel 
for  the  Defendant  to  the  fact  that  the  mortgage  of  9th  March,  1846, 
W.  B.  Gore  to  Green,  contained  a  covenant  for  quiet  enjoyment  by 
the  mortgagor  until  default ;  and  that  no  default  had  been  proved ; 
and  that  consequently  there  was  no  evidence  of  Want^s  right  or 
intention  to  exercise  the  power  of  sale  when  he  executed  "  indenture 
A." 


:i 


320  CASES    AT    LAW.  [N.  8.  W.  A. 

1881.  Darley,  Q.C.  {Pilchfir  with  him),  for  Defendant,  on  29th  August, 

I  ^  again  showed  cause.     The  "  indenture  A  ^'  Want  to  Shuttleworth  is 

V.         an  absolute  conveyance  of  the  fee,  and  it  includes  Artarmon  Farm  by 

Baratkhi.  Qgjjjg^     There  was  no  need  to  recite  that  the  sale  was  under  the 

power  of  sale  in  the  mortgage  deed ;  a  conveyance  under  a  power  of 

sale  is  good  without  any  recitals.     But  this  point  is  not  open  to  the 

Plaintiffs  on  the  ground  of  surprise,  for  it  does  not  appear  on  the 

affidavits.     In  Bow  v.  Dickinson  (I)  the  affidavits  used  in  obtaining 

the  rule  nisi  did  not  state  the  grounds  of  surprise ;  and  the  Court  of 

Appeal,  in   discharging  the  rule  for   a  new  trial,  intimated   that 

affidavits  in  support  of  a  motion  for  a  new  trial  on  the  ground  of 

surprise  ought  clearly  to  state  what  the  grounds  of  surprise  are. 

On  the  first  argument  counsel  cited  on  the  point  of  surprise  the 
following  cases : — Harrison  v.  Harrison  (2),  Tharpe  v.  Stallwood  (3), 
Rearden  v.  Minter  (4),  Todd  v.  Emby  (5),  Belle  v.  Thompson  (6), 
Oaldwell  V.  Johnston  (7),  Smith  v.  M^Oonegal  (8),  Bailey  v. 
Haines  (9). 

Salomons,  Q.C.,  and  Donovan,  for  Plaintiff,  in  support  of  the 
rule.  The  "  indenture  A  "  Want  to  Shuttleworth  is  only  a  transfer 
of  the  mortgage  of  W.  B.  Qore  to  Green ;  it  does  not  recite  that  the 
sale  was  under  the  power.  There  is  no  evidence  that  default  was 
made  in  payment  of  the  principal  and  interest  secured ;  and  until 
that  has  been  proved  the  mortgagor  is  entitled  by  the  covenant  in 
the  mortgage  deed  to  quiet  enjoyment.  The  parcels  are  not  the 
same  as  in  this  mortgage,  but  are  taken  from  the  "  Pendray  "  tide, 
which  is  admitted  to  be  bad.  Want,  evidently,  thought  nothing  of 
the  second  chain,  but  bought  it  in  for  what  it  was  worth,  and  did  not 
register  the  transfer  to  him. 

On  the  point  of  surprise,  counsel  had  cited  Long  v.  BUse  (10), 
Douglas  v.  Ewing  (11),  Qreen  v.  Handcoch  (12). 

The  Court  unanimously  ordered  a  new  trial.  The  Defendant 
appealed  to  the  Privy  Council.  The  following  are  the  reasons  for 
their  judgments  subsequently  given  by  their  Honors : — 

Sir  J.  Martin,  C.J.  This  is  an  action  of  trespass  brought  by  the 
Plaintiff  against  the  Defendant,  Barayene,  who  represents  Thomas 

(1)  W.N.  (1881)  p.  62.  (7)  It.  Rep.  6,  C  L.  283. 

(2)  9  Price,  89.  (8)  2  Ir.  L.R.  267. 

(3)  1  DowL  &  L.  24 ;  6  Sc.  N.R.  730.  (9)  19  L.  J.Q.B.  73,  76. 

(4)  2  M.  &  G.  204 ;  9  Sc.  N.R.  237.  (10)  1  8c.  N.R.  176. 
(6)  2  Dowl.  N.S.  570.  (11)  6  Ir.  C.L.R.  395. 
(6)  2  Chit.  194.  (12)  Ir.  Rep.  4  C.L.  296. 
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Brooghton^  and  his  right  to  hold  the  verdict  will  depend  upon  the       1881. 
proof  of  Bronghton's  title.  I 

The  parties  respectively  claim  the  property  in  question  herein  by  v. 
the  varioHs  deeds  before  the  Court.  The  Plaintiff  commenced  his  ^^^^■^■• 
evidence  of  title  by  putting  in  a  conveyance  bearing  date  the  14th 
day  of  June^  1851,  from  William  Bligh  Gore  to  John  Boyle.  Brough- 
ton's  title  started  from  the  same  person  by  a  deed  in  favour  of  Qeorge 
Green  of  an  earlier  date — that  is  to  say,  the  9th  day  of  March  1846. 
Broughton  also  claimed  title  through  a  conveyance  from  Wm.  Gore, 
the  original  grantee,  to  one  Fendray,  -dated  the  21st  day  of  August, 
1840.  This  conveyance  and  the  subsequent  deeds  under  it,  may  be 
thrown  out  of  consideration  altogether  as  not  affecting  the  case.  It 
was  thought  at  first  that  this  chain  of  title  was  material  to  the  issue, 
but  on  fuller  examination  it  turns  out  to  be  clearly  otherwise,  as 
Wflliam  Gore  had  no  interest  in  the  land  when  he  conveyed  to  Pendray. 
If  Broughton  can  daim  at  all  it  must  be  under  the  conveyance  from 
W.  B.  Gore  to  Green — a  mortgage  to  secure  payment  of  £50 — and 
the  deeds  following  upon  it.  We  must  assume  that  his  documentary 
title  is  under  this  deed  exclusively.  The  verdict  being  for  the  Defen- 
dant, the  rule  nisi  for  a  new  trial  was  granted  solely  on  the  ground  of 
surprise. 

During  the  present  argument  the  whole  of  the  deeds  have  been 
examined  much  more  carefully  and  minutely  than  would  have  been 
possible  at  the  trial ;  and  in  the  course  of  the  investigation  it  became 
apparent  that  this  deed  from  William  Bligh  Gore  to  George  Green 
was  no  more  than  what  I  have  already  stated,  namely,  a  mortgage  to 
secure  the  payment  of  £50,  with  the  ordinary  power  of  sale  after 
default,  and  covenant  for  quiet  enjoyment  until  such  default.  There 
were  also  the  usual  clauses  relieving  the  purchaser  under  such  power 
of  sale  from  any  necessity  to  inquire  into  the  default,  or  the  legality 
of  the  sale ;  all  the  clauses,  in  fact,  which  are  found  in  ordinary 
mortgages  in  fee. 

That  being  so,  the  only  title  which  Broughton  made  out  was  under 
this  mortgage,  and  there  was  no  evidence  of  any  default  by  the  mort- 
gagor, from  which  it  follows  that  such  mortgagor  and  all  persons 
claiming  under  him  are  entitled  to  retain  possession  as  against  the 
mortgagee  and  all  persons  claiming  under  him.  The  Plaintiffs'  title 
then  to  such  possession  until  default  is  so  far  clear.  No  doubt  there 
is  the  power  of  sale,  and  Broughton  has  a  conveyance  in  general 
terms  firom  the  person  to  whom  the  mortgage  was  transferred — ^that 
is  firom  Shuttleworth,  who  derived  title  through  Want.     He  has  a 
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1881.       general  conveyance  which  contains  words  apparently  large  enough  to 
'  ""^  embrace  this  Artarmon  property,  and  under  that  designation  the  one- 

TUART  gf^j^  interest  of  William  B.  Gore  might  be  included.  But  the  question 
Baraysnx.  then  arises,  is  this  conveyance,  which  is  in  general  terms,  and  does 
not  profess  to  be  under  the  power  of  sale,  sufficient  evidence  to 
dispense  with  the  proof  of  default  7  I  think  that  it  is  not.  A  con- 
veyance under  a  power  of  sale  in  a  mortgage  should  recite  the 
existence  of  such  power,  the  default  and  the  sale  as  consequent 
thereon.  Looking  at  the  terms  of  this  mortgage  to  Green,  it  appears 
to  me  that  the  necessity  for  inquiring  into  the  default  is  dispensed 
with  only  where  a  receipt  is  given  avowedly  under  the  power  of  sale, 
and  it  follows,  therefore,  that  Broughton  does  not  stand  in  the 
position  of  a  person  who  has  purchased  under  such  a  power.  So  far 
as  the  deeds  now  before  us  are  concerned,  the  representatives  of 
William  Bligh  Grore— that  is  to  say,  those  who  are  the  transferees  of 
his  equity  of  redemption — are  entitled  to  the  possession,  and  that 
being  so,  the  verdict  is  one  that  ought  not  to  be  allowed  to  stand. 

It  is  said,  however,  that  this  is  not  a  case  of  surprise.  Well,  the 
cases  of  surprise  seem  sometimes  to  be  rather  vague.  There  are  not 
very  many  of  them  reported.  In  one  case,  counsel,  in  the  progress 
of  the  trial,  said  that  a  witness  about  to  be  called  could  prove  only  a 
particular  fact,  whereupon  his  adversary  consented  to  a  verdict.  But 
it  afterwards  turned  out  that  this  witness  could  prove  a  great  deal 
more,  and  on  this  being  made  manifest  the  Court  treated  it  as  a  case 
of  surprise,  and  granted  a  new  trial.  Another  instance  was  in  an 
action  for  ejectment.  A  judgment  was  put  in  evidence  as  having 
effect  in  a  particular  way,  and  a  verdict  was  given  for  the  Plaintiff  on 
that  assumption ;  but  afterwards  it  was  ascertained  that  the  effect  of 
this  judgment  was  different  from  what  was  represented,  and  the  Court 
granted  a  new  trial. 

Each  case  of  surprise  will  depend  upon  its  own  drcumstanees.  It 
is  contended  that  the  discovery  since  the  trial  of  the  effect  of  this 
mortgage  deed  is  not  a  ground  for  setting  aside  the  verdict;  but 
when  there  are,  as  in  this  case,  a  number  of  deeds  in  evidence,  in  the 
hurried  way  in  which  trials  are  necessarily  conducted  it  is  not  easy  to 
see  clearly  their  effect  while  the  trial  is  progressing,  unless  they  have 
been  subjected  to  a  careful  and  minute  examination  before  the  parties 
come  into  Court.  It  may  easily  happen  that  counsel,  seeing  the 
docaments  for  the  first  time  in  the  Court,  cannot  at  the  moment 
grasp  their  full  meaning  or  effect.  The  Judge  may,  equally  with 
counsel,  fail  to  see  important  points  to  which  his  attention  has  not 
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been  called  until  the  trial  is  over.     In  the  present  case  we  now  see       1881. 

only  at  the  close  of  the  argument  what  the  deed  to  Green  really  is, 

and  we  ought  not,  under  these  circumstances,  to  allow  the  verdict  to      Stuart 

stand.     Had  our  attention  been  called  on  the  motion  for  the  rule  nisi  Babayenk. 

to  the  true  legal  effect  of  this  deed,  the  Plaintiff  would  certainly  have 

been  allowed  (as  he  asked  in  his  memorandum)  to  insert  in  such  rule 

nisi  the  ground  that  the  verdict  was  against  evidence.     Inasmuch, 

however,  as  the  refusal  on  that  occasion  to  allow  that  ground  to  be  so 

inserted  arose  from  an  oversight  as  to  the  evidence  actually  given^- 

that  is  to  say,  from  neither  the  Court  nor  counsel  noticing  the  effect 

of  Green's  mortgage — it  would  be  unjust  now  to  deprive  the  Plaintiff 

of  his  right  to  insist,  by  reason  of  it,  on  his  right  to  a  new  trial,  even 

though  the  case  might  not  be  regarded  as  one  strictly  of  surprise. 

There  should  be  a  new  trial,  the  costs  of  the  first  trial  to  abide  the 

event. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  The  point 
was  first  discovered  by  the  Chief  Justice ;  I  did  not  see  the  deed 
at  the  trial,  and  no  point  was  taken  then  that  the  conveyance  from 
W.  Bligh  Gore  was  only  a  mortgage.  It  is  to  be  regretted  that  the 
point  was  not  taken  at  the  trial,  when  the  counsel  for  the  Defendant 
might  have  asked  the  jury  to  find  as  a  matter  of  fact  that  default  had 
been  made.  The  mortgage  was  made  in  1846;  and  now  all  the 
parties,  Green,  Want,  and  Shuttleworth,  are  dead.  But  there  might 
have  been  some  evidence  of  default  by  inference  from  facts.  For 
example,  from  the  fact  that  the  deeds  had  remained  in  the  possession 
of  the  mortgagees ;  again,  from  the  fact  that  W.  Bligh  Gore  had 
taken  Broughton  round  the  boundaries  of  the  land,  and  accepted  the 
position  of  his  agent  in  respect  of  the  property.  That  may  have  been 
evidence  that  W.  Bligh  Gore  acknowledged  that  Broughton  was 
entitled  to  possession  of  the  land.  I  think  that,  as  the  whole  case  was 
tried  on  the  assumption  that  the  deed  from  W.  Bligh  Gore  was  a 
conveyance,  and  not  a  mortgage,  there  ought  to  be  a  new  trial. 

WiNBEYiR,  J.,  concurred. 

Rule  absolute  for  a  new  trial.  Costs  of  the  first 
trial  to  abide  the  event.  TJie  Plaintiffs  to 
ha/ce  the  costs  of  this  application. 

Attorneys  for  the  Plaintiffs — Stephen,  Laurence  and  Jaques. 
Attorney  for  the  Defendant — H.  B.  Way. 
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1831.  TUBNER  v.  WALSH. 


8q[fUniber2i.  jfr^  BackhouBe  moved  to  make  the  decinon  of  the  Privy  Councilj 
reported  6  App.  Gas.  686,  affirming  the  judgment  of  the  Supreme 
Court,  reported  1  N.8.W.L.B.,  88,  an  order  of  this  Court. 

Order  fnade. 


133^^  BLACKBURN  v.  FLAVELLB. 


September  23.  Dr.  Donovan  moved  to  make  the  decision  of  the  Privy  Council, 
reported  6  App.  Cas.  628,  affirming  the  judgment  of  the  Supreme 
Court,  reported  1  N.S.W.L.B.,  68,  an  order  of  this  Court. 

Order  nuide. 
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CASE  S 

AROUKD       AND       DETERMINED       IN      THE 

SUPREME  COURT  OF  NEW  SOUTH  WALES 

IN    ITS    COMMON    LAW    JURISDICTION, 

DURING    THE    FOURTH    TERM,    1881. 


BROWNE  V,  BANK  OF   AUSTRALASIA.  issi. 


DtfanuUion-- Privileged  eommunicfUkm — Banker  and  customer.  December  6. 

A.  deposited  Plaintiff's  cheque  drawn  on  a  bank  at  S.  in  the  Defendants  Bank  at 
M.  for  collection.  The  same  day  the  Defendants*  Bank  returned  the  cheqne  to  A., 
with  a  printed  form  "  that  it  had  been  refused  payment  at  the  place  where  payable. 
Answer  .**    The  cheqne,  in  fact,  had  not  left  M.  owing  to  the  dia- 

coTeiy  by  some  other  bank  of  an  irregularity  in  the  indorsement,  and  of  coarse  had 
not  been  presented.  There  was  no  eyidence  of  malice.  In  an  action  for  the  libel 
Plaintiff  recovered  £100. 

Held,  that  there  was  no  privilege,  for,  as  there  had  been  no  presentation,  there 
had  been  no  dishonor  and  no  duty  to  communicate  to  the  customer,  A. 

LiBiL.  Declaration.  Browne  sued  the  Bank  for  publishing  that  a 
cheque  of  his  had  been  refused  payment  at  the  place  where  payable. 
Plea — ^Not  guilty.     Issue. 

The  Plaintiff  lived  at  Singleton,  where  he  was  a  grazier.  He  drew 
a  cheque  in  favor  of  £.  and  G.  Collier,  (dressmakers),  erasing  the 
words  '*  or  bearer/'  for  £3  2s.  on  Bank  of  New  South  Wales,  Single- 
ton. Miss  E.  Collier  endorsed  the  cheque  with  her  own  name  only, 
and  transferred  it  to  Mr.  Milne.  Milne  paid  it  into  the  Maitland 
branch  of  the  Defendant  Bank  for  collection  on  the  14th  of  June. 
On  the  same  day  the  cheque  was  returned  to  him  with  the  following 
partly  printed  enclosure :     ''No.  976,  Bank  of  Australasia,  Maitland. 
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1881        This  is  to  give  you  notice  that  Mr.  Henry  Browne's  cheque  on  Bank 
of  New  South  Wales,  Singleton,  forming  portion  of  the  sum  of  £4S 
t;.  14s.  6d.  deposited  in  this  Bank  by  you  on  14th  instant,  has  been  re- 

A  ^f^AT.rJ    ^^®^^  payment  at  the  place  where  payable.    Answer. 

The  amount,  has  therefore,  been  placed  to  the  debit  of  your  account 
this  day,  and  the  cheque  itself  is  now  returned  herewith  in  order  that 
you  may  take  such  steps  as  you  may  think  necessary  to  protect 
yourself. '^  It  appeared  that  the  Defendant  Bank,  not  having  a 
branch  at  Singleton,  had  sent  the  cheque  to  the  Commercial  Bank  at 
Maitland,  which  had  a  branch  at  Singleton,  for  collection,  but  the 
Commercial  Bank  immediately  returned  it  with  the  verbal  message 
"  indorsement  irregular.''  The  irregularity  consisted  in  the  cheque 
being  endorsed  by  only  one  of  the  payees. 

The  accountant  at  the  Defendants  Bank,  not  receiving  this  message, 
and  not  enquiring  into  the  fact,  sent  to  Milne  the  letter  given  above, 
which  was  the  ordinary  printed  form  used  by  the  Bank.  The  cheque, 
in  fact,  never  left  Maitland,  and  was  of  course  not  presented  at 
Singleton. 

The  case  was  tried  before  Windetjer,  J.,  and  a  jury  of  four  at  the 
Maitland  Circuit,  on  28th  October,  1881.  Verdict  for  Plain tiflF  £100. 

Salmons,  Q.C.  [6f.  B.  Simpson  with  him,]  now  moved  to  set  aside 
the  verdict  and  to  enter  one  for  the  Defendants,  or  for  a  new  trial,  on 
the  ground  that  His  Honor  should  have  directed  the  jury  that  the 
communication  was  a  privileged  one,  and  on  other  grounds.  This  was 
privileged,  for  we  had  a  duty  to  tell  our  customer  what  had  become  of 
the  cheque.  As  it  was  privileged,  and  there  was  no  malice,  we  are  pro- 
tected though  our  notice  was  inaccurate.  As  to  the  nature  of  the 
notice,  it  must  be  judged  by  the  effect  it  would  have  on  a  reasonable 
recipient.  The  Capital  and  Counties  Bank  v.  Hentry  (1),  which 
case  had  not  been  reported  when  M^Nichle  v.  Bank  of  New  South 
Wales  (2)  was  decided.  Milne,  receiving  the  cheque  back  the  same 
day,  must  have  seen  that  it  could  not  not  have  gone  to  Singleton,  and 
that,  therefore,  the  notice  was  inaccurate.  The  cheque  was  retomed 
with  the  notice  and  he  could  see  the  irregularity. 

Sir  J.  Martin,  C.J.  This  was  an  action  for  libel  against  the 
Bank.  The  libel  was  contained  in  a  letter  or  notice  to  one  Milne,  a 
customer  of  the  Bank.  The  letter  was  couched  in  these  terms.  [His 
Honor  here  read  the  notice.]  It  is  not  denied  that  this  was  a  libel- 
lous communication,  one  calculated  to  injure  the  person  referred  to  as 

(1)5  C.  P.  Div.,  0.3).  (2)  Ante  p.  7. 
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the  drawer  of  the  cheque.  The  jury  found  considerable  damages.  The       1881. 
circumstances  were  these — the  Plaintiff  paid  away  a  small  cheque 

T^n  ^^V  WS 

£3  2s.  drawn  in  favour  of  a  particular  firm,  but  not  "  to  bearer."    It         ^ 
was  transferred,  and  the  holder,  Milne,  paid  it  into  his  account  at  the  ,  Bank  of 

AUSTRALASIA- 

Defendants  Bank.  The  Bank  did  not  present  it  at  Singleton  for  some 
reason.  There  is  evidence  that  it  would  have  been  paid,  if  presented, 
but  that  is  immaterial.  The  notice  states  that  the  cheque  had  ''  been 
refused  payment  at  the  place  where  payable.'^  It  was  not  refused 
payment,  for  it  had  not  been  presented.  The  statement  in  the  notice 
was,  therefore,  not  true.  A  Banker,  when  he  has  presented  a  cheque 
and  it  is  not  paid,  has  a  privilege  to  make  a  communication  to  that 
effect  to  the  customer  who  deposited  that  cheque.  But  here  the  duty 
had  not  arisen ;  therefore,  here  there  is  no  privilege.  Had  there 
been  a  presentation  there  would  have  been  a  right  to  communicate  the 
result  to  the  customer.  But  as  there  was  no  presentation,  no  right, 
no  duty  had  arisen,  and  consequently  no  privilege. 
Sir  W.  Manning,  J.,  and  Windeybe,  J.,  concurred. 

Rule  refused. 

Attorney  for  the  Plaintiff — Elliott  of  Singleton. 
Attorney  for  the  Defendants  Bank— -SToHon  and  Smith, 


MOORE  AND  Another  v.  HAYNES  and  Othxrs.  (a)  1881. 


Dtf amotion— Newspaper — Defence— Public  Ben^ — 11    Vict.  No,  13,  «.   4. —  SepUmber  14. 
Articles  in  tlie  Defendants^  newspaper  not  referring  to  the  Plaintiffs  pr  the  subject  of  December  6. 
the  action  admitted  to  show  the  Defendants  did  not  publish  for  the  pMic  benefit — 
jBvidence. 

The  proprietorB  of  a  picnic  ground  sued  the  owners  of  a  newspaper  for  a 
libellouB  article  reflecting  on  the  conduct  of  a  picnic  at  the  Plaintiffs*  ground. 
Two  copies  of  the  newspaper— one  containing  the  libel  and  another  a  reference  to 
it — were  put  in  bj  the  Plaintiffs.  Each  copy  contained  an  article  of  a  sensational 
character,  but  not  referring  in  any  way  to  the  Plaintiffs,  their  ground  or  the  libel. 
Plaintiffs*  counsel  claimed  to  comment  on  these  articles  to  shew  that  the  Ubel,  if  true, 
was  not  printed  for  the  public  benefit,  but  to  gratify  the  degraded  tastes  of  the 
Defendants'  customers. 

Held,  (by  Martin,  C.  J.,  and  Manning,  J.,  Windeykr,  J.,  dissentiente),  that 
such  comments  were  admissible,  and  that  the  articles  were  properly  admitted. 

Semble  [pn  Martin,  C.  J.,  and  Manning,  J.),  that  to  render  such  articles 
admissible,  they  must  on  the  face  of  them  shew  they  were  written  for  an  improper 
motive. 
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1881. 


Moore 

V, 

[Iatnes. 


(A) 


Defamation.     The  Plaintiffs  were  the  owners  of  Clontarf,  a  place 

where  public  picnics  are  held ;  the  Defendants  the  proprietors  of  a 

paper  called  the  Bulletin,  and  in  the  issue  of  8th  of  January^  1881, 

published  an  article  entitled  "  The  Larrikin   Residuum  "  of  which 

the  following  portion  was  set  forth  in  the  declaration : — 

**  At  Clontarf  it  was  not  an  excursion — it  was  an  orgy.  Large  ocean  steamers 
discharged  cargo  after  cargo  of  young  Australians.  Young  men,  young  women, 
lads,  girlis,  and,  still  more  sad,  children  thronged  the  ground,  crowded  the  dancing 
pavilion  (save  the  mark  !)  and  jostled  at  the  drinking  bars.  Afl  their  blood  warmed 
by  dancing,  and  their  passions  became  inflamed  by  liquor,  the  scene  within  and 
around  the  hovels  which  serve  for  dancing  and  drinking  became  indescribable. 
Horace  has  no  descriptions  more  revolting.  The  dancing  was  that  of  satyrs  and 
bacchantes,  but  of  satyrs  and  bacchantes  in  soiled  tweed  suits  and  squalid  finery 
or  rumpled  gowns  that  had  at  first  been  stiffly  white.  Depravity  of  physique  thrust 
itself  upon  notice.  Young  Australia  here  was  represented  by  faces  prematurely 
old — countenances  cunning,  debased,  dully  sensual,  surmounting  figures  under- 
grown,  meagre,  and  angular.  There  were  no  manly  youths.  A  six-foot  constable 
towered  Like  a  giant  amid  the  seething  crowd — ^a  sturdy  water  police  officer,  of 
middle  size,  appeared  a  formidable  heavy-weight  among  them.  And  the  girls  ! 
There  was  beauty  of  feature  here  and  there,  blurred  by  traces  of  intemperance 
and  ravages  of  excess.  But,  worse  still,  amidst  the  flushed,  panting,  bevy  of 
young  girls,  clinging  in  romping  abandon  to  promiscuous  partners,  were  some  un- 
worn childish  faces  with  the  devil's  mark  not  yet  stamped  on  their  foreheads — 
but  obviously  preparing  to  have  the  seal  set  upon  them  before  another  day. 
Drink  and  excitement,  inherited  impulse,  and  abovedll,  example  and  evil  associa- 
tions were  doing  their  work  and  breaking  down  the  last  barriers  of  modesty.  As 
the  orgy  grew,  and  drink,  desire,  and  jealousy  inflamed  the  participants,  young 
girls,  comely  and  shapely  enough  to  make  homes  pleasant  and  parents  proud,  flew 
wild-beast  fashion  at  one  another,  boxed  like  men,  and  anon  scratched  and  bit 
like  cats.  Female  children,  not  yet  in  their  teens  romped  around  with  gestures 
and  antics  which  would  have  shocked  a  camp  of  blackgins.  The  males  barely 
restrained  themselves  to  a  semblance  of  decency — the  females  resented  no 
familiarity.  The  ones  were  inflamed— the  others  melted.  The  devil  had  broken 
loose.  We  looked  around  for  the  ministers  of  God  and  saw — policemen.  We 
looked  for  parents  and  discovered — bawds.  Has  no  one  any  duty  to  discharge  to 
these  unhappy  youngsters. " 

The  Defendants  pleaded  not  guilty. 

In  the  same  issue^  in  which  the  libel  sued  on  was  published,  there 
was  an  article,  hereinafter  referred  to  as  the  "  Darling  Point "  article 
to  the  following  effect : — 

**  A  BOMAirCX  AT  DARLING  POINT. 

"  This  is  a  comedy  in  two  acts,  with  a  third  in  prospective.  She  is  a  lovely 
blonde.  Not  merely  a  lovely  blonde  in  the  acceptance  of  a  playwright,  but  a  fair 
woman  whom  nature  has  endowed  with  evexy  melting  grace— every  delicate  curve 
that  the  dreamy  imagination  of  the  most  poetic  sculptor  could  fashion,  even  in  his 
rosiest  dream.  Imagine,  then,  a  form  full  of  the  poetry  of  grace  and  motion. 
Eyes,  not  of  the  ordinary  blue  that  prosaic  mortals  think  the  true  cerulean,  but  a 
color  in  which  the  most  delicate  hues  of  the  summer's  sky  are  mixed  and  mingled 
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with  the  deep  violet  of  the  pansy  and  the  fairy  bine  of  the  forget-me-not.  Her 
features  are  so  evenly  classical  that  they  seem  to  have  been  chiselled  by  the  gods. 
Her  hair  is  the  silky  pile  of  tresses  one  sees  in  a  vision,  and  her  month  rivah  in 
beauty,  color,  and  fragrance  the  budding  rose  of  spring.  And  she  was  rich.  But 
that  is  not  all.    She  was  beloved.    There  was  more  than  that.     She  fondly  loved 

in  return.    This  is  the  first  part 

"  Act  2 — The  scene  is  at .    She  resides  there  in  a  palatial  residence  with 

her  family,  and  her  family  attire  themselves  in  purple  and  fine  Unen  even  at  break- 
fast. Her  lover  ia  a  poet — or  thinks  he  is,  which  is  much  the  same.  He  sings  to 
his  love  and  of  his  love ;  writes  poetry — ^frenzied  epics  for,  but  not  in  the 
papers.  Well,  it  was  on  the  incense  breathing  mom  of  the  New  Year.  They  met 
beneath  a  flowering  fig  tree  near  her  residence— clandestinely ;  and  the  more 
clandestinely  the  more  sweetly — as  we  all  know.  As  they  approached  each  other 
he  held  his  arms  wide  open,  and  she  sank  into  them.  Reclining  on  his  shoulder, 
she  gave  an  upward  glance,  and  he  responded.    Their  eyes  met;  their  souls 

grieved.    They  engaged  themselves — ^and  their  parents  knew  it  not 

This  is  act  the  second.  Act  the  third— well,  this  will  probably  embody  a  parent's 
wrath,  a  daughter's  tears,  a  bridegroom's  emotion,  and  ^t  vivra  verra,** 

In  the  issue  of  January  15th  appeared  the  following  passage : — 

"The  straight  hitting  of  the  BuUetin  in  its  last  article  on  'The  Larrikin 
Reaidunm '  has  been  felt  in  the  right  quarter,  &c.  We  have  been  threatened  with 
all  kinds  of  proceedings  by  the  parties  to  whom  the  lash  was  appUed,  &c." 

This  passage  was  put  in  by  the  Plaintiffs. 

In  the  same  issue  appeared  the  following  article : — 

"BTVAL  UAONATBtf.— AN  AUSTBALIAK  PASTORAL — IN  PROSE. 

"  In  a  smiling  town,  deep  in  the  sunny  south-west,  there  were,  each  blooming 
in  the  zenith  of  his  popularity,  two  great  men.  They  were  both  so  great  that 
none  dare  say  which  was  the  greater ;  and  as  is  conmion  all  over  the  world  with 
gorgeous  potentates  of  nearly  equal  splendour,  they  fell  out ;  and  so  seriously  did 
they  fall  out  that  two  cross-slander  actions  were  pending  between  them.  One 
was  the  Mayor  of  the  town,  and  a  man,  who  though  he  condescended  to  collar  the 
venal  six-and-eightpences  of  the  local  cockatoos,  lifted  his  head  as  high  as  Haman 
—but  no  ;  the  metaphor  won't  '  ge; '  anyhow  he  was  in  his  own  estimation  (and 
indeed  in  that  of  many  of  the  local  bucolics)  as  big  a  man  as  was  ever  encased  in  a 
suit  of  Geelong  tweed.  The  other  man  was  a  doctor  of  medicine — or  rather  had 
been  a  physician,  but  had  flung  aside  the  jalap  for  the  pen.  There  were  some  who 
said  that  he  slung  around  his  paregoric  (which  he  had  prescribed  for  all  diseases — 
cancer  included)  better  than  he  did  the  ink  of  his  newly  adopted  profession ;  but 
that  of  course — ^like  Melville's  merit — is  merely  a  matter  of  opinion.  The  doctor 
had,  it  iB  true,  a  slight  advantage  over  his  antagonist,  from  the  fact  of  possessing 
the  paper ;  since  he  was  enabled,  from  time  to  time,  to  lampoon  the  worthy  Mayor 
in  the  poet's  comer  of  his  journal  under  the  headings  of  'Lines  to  an  Owl,' 
'  Stanzas  to  a  Turnip,'  &c.;  still  the  man  of  law  chipped  in  occasionally  by  the 
withering  satire  he  indulged  in  over  the  billiard  table  at  the  Royal.  When  the 
quarrel  was  at  its  height  a  certain  well-known  Sydney  gentleman  visited  the 
district,  and  in  the  course  of  his  peregrinations  encountered  the  Mayor.  After 
they  had  greeted  one  another,  his  Worship  drew  the  Sydney  man  aside,  and  said, 
'  I  say,  you  know  that  fellow  B.  (B.,  of  the  Grazier* i  Champion)  ?  Well,  he's  the 
biggest  scoundrel  out    Why,  it  was  not  long  ago  since  a  namesake  of  his,  a 
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Doctor, ,  got  seven  years  for  forging  medical  certificates.    He  sold  them  whole- 

-  sale  to  whoever  would  buy  them  ;  and,  let  me  whisper,  B.  (B.,  of  the  local  nig) 
bought  one  of  *em.'  Hardly  had  the  Sydney  man  time  to  shift  away  and  digest 
this  somewhat  startling  '  personal  item  *  than  he  encountered  B.  himself.  After 
they  had  indulged  in  the  usual  refresher,  the  ex-doctor  took  him  by  the  coat  cuff, 
and  said,  *  A  word  in  your  ear.  You  know  that  six-and-eightpenny  scarecrow, 
the  Mayor  ?  Well,  I  was  at  the  Royal  Hotel  the  other  day,  and  a  lot  of  fellows 
were  standing  about  as  ''  his  Worship  *'  entered.  "  Hullo  !  "  cried  one  ; "  why,  that 

is  So-and-so  ;  he  used  to  work  in  the  same  chain-gang  as  me  at .*'    Well,  the 

actions  went  on,  and  each  party,  to  use  an  expression  much  in  vogue  in  the  district 
at  that  time,  'went  in  aperisher.'  B.  tore  up  to  Sydney  to  inspect  the  Mayor's 
papers  of  admission  to  practise  at  the  Supreme  Court.  He  found  everything  torn 
out  but  the  bare  '  admission  of  solicitor.  *  Then  he  groped  along  until  he  discovered 
that»  between  the  time  his  antagonist  was  admitted  as  attorney  by  the  London 
Law  Listitution  until  the  period  at  which  he  mysteriously  turned  up  as  pound- 
keeper  of  a  small  township  near  the  scene  of  his  future  Mayoralty,   there  was  an 

enormous  blank.     So  what  did  B do,  but  he  fitted  the  chain-gang  episode  with 

the  blank,  and  submitted  the  complete  mosaic  medallion  to  'his  Worship.'  In 
the  end  both  drew  their  actions,  and  shortly  afterwards  B.  died.  The  quondam 
Mayor,  however,  was  afterwards  a  member  of  Parliament,  and  is  now  a  '  haw- 
haw  *  lawyer  of  Sydney,  who  has  become  so  short-sighted  that  he  hardly  ever 
recognisesamanfrom  the  pastoral  districts,  and  never,  by  any  chance,  one  from 
the ." 

It  did  not  in  any  way  appear  that  the  ''Darling  Point'*  article 
was  founded  on  fact  or  pointed  at  any  individual :  but  it  was  widely 
known  and  admitted  in  Courts  that,  shortly  before^  an  action  had  been 
brought  against  a  former  partner  of  the  Defendants  in  the  BulUtin 
for  the  article  entitled  "Rival  Magnates,"  and  a  verdict  of  JEIOOO 
recovered  against  him.  Neither  article  referred  in  any  way  to  the 
Plaintiffs  or  Clontarf. 

At  the  trial  in  May,  1881,  at  Sydney,  a  great  many  witnesses  were 
called  on  either  side ;  some  testifying  that,  on  the  whole^  the  meet- 
ing was  a  respectable  one,  others,  that  the  article  was  fully  justified 
by  what  they  saw.  The  Defendants  themselves  were  not  called.  The 
writer  of  the  article  sued  on  gave  evidence  that  the  statements  therein 
were  true.  In  cross-examination  he  was  asked  if  he  wrote  the 
''Darling  Point''  article.  Defendants'  counsel  objected  to  this, 
whereupon  counsel  for  the  Plaintiffs  claimed  to  comment  upon  the 
"  Darling  Point "  apd  "  Rival  Magnates  "  articles.  His  Honor  Sir 
W.  Manning,  J.,  admitted  these  articles,  and  allowed  comments  to 
be  made  on  them.  The  jury  returned  a  verdict  for  the  Plaintiffs — 
damages  one  farthing. 

In  June,  Salomons,  Q.  C,  for  the  Defendants,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  that  the  Judge  had  allowed  refer- 
ence to  be  made  by  the  Plaintiffs'  counsel  to  the  two  articles  "  A 
Romance  at  Darling  Point"  and   "The   Rival  Magnates/'   whieb 
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appeared  in  the  issues  of  the  Defendants'  newspaper  of  dates  16th       I88I. 
January  and  8th  January^  although  the  said  articles  have  no  bearing  ~~ 
upon  the  libel  complained  of,  and  do  not  refer  in  any  way  to  the        ^^ 
Plaintiffs.     He  cited  Finnerty  v.  Tipper  (1),  Tate  v.  Humphrey  (2),     Haynes. 
May  V.  Brovm  (3),  Darby  v.    Ouseley   (4),   Barrett  v.  Long    (5),         W 
Cook  V.  Hughes  (6),  Hedley  v.   Barlow  (7),  JK.   v.    Lambert   (8), 
Plunkett  V.  Oorbett  (9),  Pearson  v.  Lemaitre  (10). 

Saiomons,  Q.  C,  and  Pilcher  now  moved  to  make  the  rule  absolute.  September  14. 
Previous  publications  can  only  be  given  in  evidence  if  they  refer  to 
the  same  Plaintiff  or  to  the  subject  of  the  libel.  That  this  is  the 
meaning  of  Barrett  v.  Long  (5)  is  clear,  for,  on  p.  414,  the  question 
submitted  to  the  Judges  is,  whether  other  publications  by  the  Defend- 
ants of  and  concerning  the  Plaintiff  are  admissible  to  prove  malice. 
Malice  means  malice  towards  the  Plaintiff,  not  towards  the  whole  of 
mankind.  We  complain  that  articles  that  have  no  connection  with 
and  contain  no  reference  either  to  Clontarf  or  the  Plaintiffs  have  been 
read  to  the  jury.  On  the  authority  of  Dai'hii  v.  Oitseley  (4)  they 
were  not  admissible.  In  B.  v.  Lambert  (8),  Lord  Ellenborough 
says,  "  If  there  be  any  parts  of  the  same  paper  upon  the  same  topic 
with  the  libel,  or  fairly  connected  with  it,  the  Defendants  have  a 
right  to  their  being  read,  although  locally  disjoined  from  it.  I  can«« 
not  admit  anything  totally  foreign  to  the  subject  of  the  record  to  be 
read  or  made  applicable  to  the  defence."  As  Sir  James  Mansfield 
says,  in  Finnerty  v.  Tipper  (1),  "  You  might  as  well  give  in  evidence 
one  highway  robbery  on  the  trial  of  another."  Then  why  is  it  to  be 
assumed  these  articles  were  libellous?  If  we  had  had  notice  we 
might  have  proved  they  were  true  in  fact,  and  published  for  the 
public  benefit.  But  we  came  to  trial  to  defend  ''The  Larrikin 
Residuum  "  and  not  the  other  two  articles  which  are  not  mentioned 
on  the  record,  and  have  no  possible  connection  with  the  libel  sued  on. 
When  is  it  fo  stop  ?  Why  limit  it  to  these  two  articles  ?  Is  a  news- 
paper editor  to  come  prepared  to  defend  all  that  has  appeared  in  his 
paper  for  years  past  7  The  inconvenience  of  such  a  course  is  adverted 
to  by  Abbott,  0.  J.,  in  May  v.  Brown  (3),  on  p.  125. 

Barley,  Q.  C,  and  0.  /.  Mannvng,  for  the  Plaintiffs.    The  defence 
is  that  ^'  The  Larrikin  Residuum"  was  written  for  the  public  benefit. 

(1)  2  Camp.  72.  (6)  Ry.  &  Moo.  112. 

(2)  2  Camp.  73  note.  (7)  4  F.  &  F.  224. 

(3)  3  B.  A  Cr.  113.  (8)  2  Camp.  398. 

(4)  1  H.  &  N.  1. ;  25  L.  J.,  Ex.  229.        (9)  6  Esp.  136. 

(5)  3  Ho.  ol  L,  Cas.  395,  413.  (10)  5  M,  &  Or.  700. 
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1881.       We  answer  that  nothing  you  write  is  for  the  public  benefit.     You 
~"  have  no  moral  aims.     You  write  only  for  those  who  love  slander   and 

,;.  sensational  literature  of  a  degraded  class.    To  prove  the  character  of 

Hatkes.  yQ^y  paper  we  may  comment  on  the  articles  appearing  in  it.  True 
^^'  or  false,  the  "  Darling  Point  '*  article  could  not  have  been  written  for 
the  public  benefit ;  it  was  an  unjustifiable  invasion  of  the  privacy  of 
home.  The  same  may  be  said  of  the  ''  Rival  Magnates/'  jB.  v. 
Lambert  (S),  and  May  v.  Brown  (3),  do  not  apply:  of  course  a 
Defendant  cannot  make  evidence  for  himself,  or  reply  that  he  was 
provoked  by  a  libel  of  the  Plaintiffs.  In  Pearson  v.  Lernaitre  (10), 
letters  written  after  the  libel  were  admitted  to  show  the  motives  of 
the  writers.  [SaUymons.  They  contained  ''a  repetition  of  the  same 
defamatory  matter.]  These  articles  shew  the  motives  of  the  publisher 
not  to  be  the  public  benefit,  but  to  gratify  the  prurient  tastes  of  his 
customers.  They  enable  the  jury  to  read  between  the  lines.  [Sir  J. 
Martin,  C.  J.  If  what  is  written  is  for  the  public  benefit,  the 
writer  is  not  amenable  because  personally  he  is  actuated  by  malice. 
There  is  nothing  in  the  4th  section  of  the  Defamation  Act  (11)  about 
malice.  Sib  W.  Manning,  J.  Public  benefit  and  absence  of  malice 
are  not  convertible  terms.]  In  Stevens  v.  Sampson  {12),  an 
attorney  in  a  trial  sent  a  fair  report  of  it  to  a  newspaper  of  which  he 
was  not  a  reporter.  It  was  held  an  action  would  be  against  him  if  he 
was  actuated  by  malice.  That  shews  the  Court  will  go  behind  the 
privilege,  and  inquire  into  the  motives  of  the  writer.  [They  also 
referred  to  Meade  v.  Daubigny  (13).] 

Salom^ons,  in  reply.  Stevens  v.  Sampson  (12)  was  an  action 
against  a  volunteer  writer,  and  Bramwell,  L.  J.,  especially  reserves 
his  opinion  as  to  whether  it  would  have  lain  against  a  reporter  what- 
ever his  malice.  In  Warne  v.  Chadwell  (14),  where  a  second 
slander  slightly  differing  from  the  one  declared  on  was  given  in 
evidence  to  shew  malice,  Abbott,  C,  /.,  allowed  the  Defendant'  to 
prove  the  truth  of  the  second  slander.  We  should,  therefore,  be 
allowed  to  justify  every  article  cited  against  us,  and  thus  the  issues 
presented  to  the  jury  might  be  endless.  In  the  note  to  Pearson  v. 
Lernaitre  (10),  on  p.  720,  the  learned  editor  cites  cases  to  shew  that 
"the  tendency  of  the  publication,  and  not  the  intention  of  the  ivriter, 
is  the  question  to  be  submitted  to  the  jury.'' 

Our.  Adv.  VuU. 

(11)  11  Vict.  No.  13.     1  01.  Stat.  6C0.     (13)  Peake  N.  P.  168. 

(12)  5  Ex.  Div.  53.  (14)  2  Starkie  457. 
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SiK  J.  Martin,  C.J.    The  Plaintiffs  in  this  case  were  the  owners       1881. 

of  a  hotel  and  grounds  at  Clontarf^  used  by  them  for  picnics  and 

general  entertainments.      They  were  in  the  habit  of  chartering  large      Moorb 
steamers  on  public  holidays  for  the  purpose  of  bringing  holiday  seek-    Hatmes. 
ers  to  those  grounds^  by  means  of  which  they  obtained  certain  profits.         (^) 
The  Defendants  were  the  registered  proprietors  of  a  weekly  newspaper 
called  the  Bulletin,  in  which  an  article^  entitled  the  "  Larrikin  Resi- 
duum/' was  published  on  the  8th  of  January  last.     In  this  article 
very  strong  and  unfavourable  comments  were  made  upon  the  manner 
in  which  public  entertainments  were  carried  on  at  Plaintiffs'  place  at 
Clontarf^  and  this  action  was  brought  by  them  to  recover  damages  for 
such  publication  as  a  libel  upon  them  and  their  establishment.     The 
Defendants  pleaded  the  general  issue.    The  cause  came  on  for  trial 
before  His  Honor  Sir  William  Mannings  on  the  5th  of  May  last,  and 
after  occupying  eleven  days,  resulted  in  a  verdict  for  the  Plaintiffs,  with 
one  farthing  damages. 

To  prove  the  publication  of  the  libel,  the  Plaintiffs  put  in  the 
number  of  the  Bulletin  of  the  8th  January,  in  which  it  appeared. 
They  also  put  in  a  number  of  the  same  paper  of  the  15th  January, 
which  contained  a  reference  to  it.  These  two  papers  being  thus  in 
evidence,  the  Plaintiffs'  counsel,  in  his  address  to  the  jury,  was  proceed- 
ing to  comment,  not  only  on  the  article  declared  on,  and  the  paragraph 
in  the  subsequent  publication  directly  referring  to  it,  but  also  on  two 
other  articles— one  in  each  of  these  papers — not  referring  in  any  way 
to  the  alleged  libel,  but  affording  some  evidence  (as  was  contended) 
that  the  comments  on  the  Plaintiffs'  hotel  and  grounds,  and  the  mode 
in  which  business  was  carried  on  there,  were  made  by  the  Defendants, 
not  in  the  publie  interest,  and  by  way  of  fair  criticism  or  allowable 
animadversion,  but  from  a  desire  by  sensational  writing  to  increase 
the  circulation  of  their  ^aper,  and  put  money  in  their  pockets.  The 
Defendants'  counsel  objected  to  these  articles  being  so  read,  on  the 
ground  that  they  had  no  bearing  on  the  libel  complained  of,  and  did 
not  refer  in  any  way  to  the  Plaintiffs.  His  Honor  allowed  the  articles 
to  be  read  and  commented  on  solely  for  the  purpose  suggested,  telling 
the  jury  that  for  such  purpose  they  might  regard  those  articles  as  true. 

The  point  now  for  determination  on  this  motion  for  a  new  trial  is 
whether  this  ruling  was  erroneous  or  not.  The  article  in  the  paper  of 
the  8th  of  January,  omitting  the  names  of  places  indicated  as  being 
immaterial  for  the  purposes  of  the  present  motion,  is  in  the  following 
terms: — [His  Honor  here  read  the  *' Darling  Point  "  and  "Rival 
Magnates ''  articles.] 


(A) 
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1881.  In  support  of  the  application  for  a  new  trial,  the  case  principally 

relied  on  was  Darby  v.  OuseUy  (4).  That  action  was  brought  for  a 
„.  libel  published  in  the  Liverpool  Herald ;  and,  to  show  the  Defendant's 
Haynes.  animus,  the  Plaintiflf's  counsel  gave  in  evidence  a  paragraph  in  a 
subsequent  number  of  the  paper  containing  similar  imputations  on 
the  Plaintiff.  The  Defendant's  counsel  thereupon  required  that 
another  paragraph  in  the  same  paper,  and  which  professed  to  be  copied 
from  another  paper,  should  be  read  as  part  of  the  Plaintiff's  evidence ; 
but  the  learned  Judge  refused  to  permit  it  to  be  so  read,  as  being  wholly 
irrelevant.  It  does  not  appear  from  the  report  what  were  the  terms 
of  this  paragraph ;  but  it  may  be  inferred  from  the  heading  of  it, 
taken  in  connection  with  the  tenor  of  the  libel  complained  of,  that  it 
contained  statements  respecting  the  Roman  Catholic  religion,  which 
afforded  some  ground  for  unfavourable  comment  on  the  professors  of 
that  religion.  Evidently  the  Defendant's  counsel  desired,  without 
going  into  evidence,  to  have  this  statement,  purporting  to  be  his- 
torical, but  which  may,  nevertheless,  have  been  concocted  by  the 
Defendant,  read  as  part  of  the  Plaintiff's  case,  in  order  to  found  there- 
on  an  argument  in  support  of  the  imputations  made  upon  the 
Plaintiff  as  a  Roman  Catholic,  and  not  with  a  view  to  negative  the 
inference  of  wrong  motives  to  be  drawn  from  the  paragraph  put  in  by 
the  Plaintiff.  The  Court  upheld  the  ruling  of  the  learned  Judge, 
because  the  paragraph  in  question,  although  contained  in  a  paper  put 
in  evidence  by  the  Plaintiff,  made  no  reference  to  the  paragraph  read 
in  support  of  the  Defendant's  case.  In  giving  judgment,  Chief  Baron 
Pollock  said  :  ''  The  next  question  was  this  :  A  passage  having  been 
given  in  evidence  by  the  Plaintiff  from  a  subsequent  number  of  the 
Liverpool  Herald  for  the  purpose  of  showing  that,  after  the  publica- 
tion of  the  libel  complained  of,  the  Defendant  called  the  Plaintiff  a 
traitor,  Mr.  Kenealy  proposed  to  read,  as  part  of  the  same  evi- 
dence, a  paragraph  in  that  paper,  but  copied  from  another 
paper,  containing  some  statements  relating  to  the  dispute 
between  the  two  churches.  Upon  looking  at  the  article  it  is  sufficient 
to  say  that  it  has  not  the  remotest  tendency  to  explain,  exculpate, 
modify,  or  control  the  other  paragraph  [that  is  to  say,  the  para- 
graph showing  the  Defendant's  animus]  ;  and,  therefore,  even  if  the 
rule  were  that  counsel  might  call  on  the  Judge  to  permit  the  reading 
another  paragraph  in  the  same  paper,  still  if,  when  examined,  it  is  found 
to  have  nothing  to  do  with  the  matter,  I  think  that  the  allowing  it  to 
be  read  would  be  ground  for  a  new  trial.  The  authorities  cited  do  not 
prove  that  when  the  Plaintiff  brings  forward  a  specific  paragraph,  in 
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which  the  DefendaDt  calls  him  a  traitor  subsequently  to  the  publi-  1881. 
cation  of  the  libel,  the  object  being  to  show  that  the  Defendant  pub- 
lished  that  libel  maliciously  and  deliberately,  the  Defendant  has  a  ^^^ 
right  to  read  another  article  in  the  same  paper,  copied  from  Haynes. 
another  paper,  and  having  no  relation  to  the  first."  These  obser-  W 
rations,  in  which  the  other  learned  Judges  concurred,  comprise  the 
whole  of  the  judgment  on  this  point,  and  I  can  see  nothing  in  it  in 
any  way  opposed  to  the  ruling  of  his  Honor  in  the  present  case.  The 
rejection  of  the  paragraph  which  Mr.  Kenealy  wanted  to  have  read 
was  upheld  on  the  ground  that  it  "  had  nothing  to  do  with  the  matter, 
and  had  no  tendency  to  explain,  modify,  or  control  the  other  para- 
graph." That  cannot  be  said  of  the  two  articles  allowed  to  be  read  by 
the  Plaintiffs  in  this  action.  Those  articles,  no  doubt,  do  not  refer  to 
the  libel  on  the  Plaintiffs  or  mention  or  allude  to  them  in  any  way, 
but  they  afford  some  evidence  of  the  character  and  tenor  of  the  news- 
pap^  in  which  the  libel  was  published,  and  from  such  character  and 
tenor  it  was  competent  to  the  jury  to  draw  an  inference  as  to  the 
bona  fides  or  otherwise  of  the  strictures  for  which  the  present  action 
was  brought.  In  that  sense  these  ai*ticles  had  "  to  do  with  the  matter  " 
in  issue^  and  tended  to  some  extent  to  explain  the  Defendants'  motives 
and  conduct  in  the  publication  declared  in. 

In  the  course  of  the  argufDcnt  several  cases  were  referred  to  in  ad- 
dition to  the  case  of  Darby  v.  Ousley,  Most  of  them  were  Nisi  prius 
decisions,  not  always  of  such  a  character  as  to  illustrate  any  clear  and 
recognised  principle.  All  those  relied  on  in  support  of  the  present 
motion  were  cases  in  which  the  Defendant  sought  to  force  the  Plain- 
tiff to  read  the  whole  of  the  statements  contained  in  the  publication  of 
the  Defendant,  put  in  by  the  Plaintiff,  whether  irrelevant  or  not.  This 
the  Judges  repeatedly  refused  to  allow.  It  is  obvious  that,  were  such 
irrelevant  matter  to  be  forced  upon  a  Plaintiff  as  part  of  his  case,  it 
would  be  easy  for  a  Defendant  to  get  in  evidence  all  kinds  of  hearsay 
statements  which  he  could  in  no  other  way  place  before  the  jury,  by 
merely  inserting  them  in  such  papers  as  the  Plaintiff  might  be  com- 
pelled to  put  in. 

It  is  altogether  different  when  the  Plaintiff  seeks  to  have  the  whole 
of  the  Defendant's  publication  read,  because  by  his  doing  so  the  De- 
fendant is  affected  only  by  what  he  himself  has  done,  and  if  that  helps 
to  throw  light  upon  the  Defendant's  motives,  it  is  clearly  relevant  to 
the  issue.  It  is  well  established  law  that,  for  the  general  good,  com- 
ments may  be  justifiably  made  upon  persons,  in  a  public  character, 
or  office,  which  if  made  upon  a  private  person  would  be  libellous,    As  far 
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1881 .       back  as  1 793  it  was  held  by  Lord  Kenyan,  in  the  case  of  Dtbdin  ▼.  Swan 
(15),  that  the  editor  of  a  newspaper  might  fairly  and  candidly  comment 
upon  any  place  or  species  of  public  entertainment.  "  But/'  he  goes  on  to 
Haynes.     gay,  *'  It  must  be  done  fairly,  and  without  malice,  or  view  to  injure 
^^)        the  proprietor  in  the  eyes  of  the  public/'     This  is  the  principle  which 
governs  the  right  to  comment   on  matters  of  public  concernment 
generally,  and  when   we   are   dealing  with   comments  made  in  a 
periodical  publication,   such  as   a   daily  or  weekly  newspaper,  the 
character  of  the  publication  may  be  a  material  ingredient  in  determin- 
ing the  aspect  in  which  these  comments  are  to  be  regarded.     In  all 
cases  where  the  motives  of  any  person  are  in   question  they  can  be 
judged  of  only  by  what  he  says  or  does.     And  thus  a  newspaper  may 
be  so  conducted  as  to  allow  an  inference  to  be  legitimately  drawn  from 
its  comments  in  certain  cases,  or  on  certain  persons  or  events,  respect- 
ing comments  made  by  it  in  other  cases,  and  on  other  persons  or 
events  altogether.     Take  the  case  of  a  daily  or  weekly  newspaper 
devoted  entirely  to  attacks  upon  private  character,  it  is  obvious  that 
in  such  a  case  evidence  of  that  fact  would  be  cogent  proof  of  unjusti- 
fiable motives  amounting  to  what  is  termed   malice,   in  an  action 
brought  for  any  individual  libel  in  such  publication.     Again,  suppose 
a  newspaper,  the  proprietors  of  which  could  be  proved  in  certain  in- 
stances to  have   levied   what  is  called  '^blackmail''   by  obtaining 
money  under  threats  of  publishing  libellous  attacks  upon  particular 
persons,  evidence  of  such  conduct  would  be  admissible  in  the  case  of 
an  action  brought  by  any  one  libelled  in  such   paper.     Libels  pub- 
lished in  newspapers  in  this  respect  are  difierenc  from   isolated  libels 
in  letters,  pamphlets,  or  placards.     In   such   cases  evidence  of  the 
motives  which  induced  the  Defendant  to  libel  A  would  be  no  evidence 
of  the  motive  which  led  him  to  libel  B;  but  there  is   that   continuity 
and  connection  in  the  case  of  a  newspaper  of  such  a  character  as  that 
supposed  which  may  render  the  evidence  of  one  or  more  of  its  articles 
evidence  of  the  motives  of  its  publishers  in   respect  to  any  other 
article.     Whether  this  is  so  ia   any   given  case  will   depend  upon 
circumstances.     Of  course  a  Defendant  in  a  libel  action  cannot  be 
called  upon  to  defend  himself  in  respect  of  libels  upon  other  persons 
than  the  Plaintiff,  and  if  articles  not  referrivg  to  the  libels  sued   on 
are  read  from  the  paper  containing  such  libel,  they  must,  to  be  at  all 
material,  bear  on  the  face  of  them  evidence  of  the  character  imputed 
to  them.     In  no  other  way  can  they  be  reasonably  referred  to. 
It  was  in  that  way  and  no  other  that  his  Honor  allowed  the  two 

(15)  1  Esp.  28. 
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articles  in  question  to  be  read ;  and  assuming  them^  as  he  did  for  the  1881. 
purposes  of  that  case,  to  be  true,  the  tenor  of  them  is  such  as,  in  my 
opinion,  to  afford  fair  evidence  (whether  strong  or  not  is  immaterial)  ^^ 
of  the  motives  influencing  the  Defendants  in  any  of  the  strictures  Hatkes. 
made  by  them  in  the  particular  newspaper  in  which  they  appeared.  (^) 
It  is  impossible  to  discover  any  intention  other  than  an  evil  one  in 
either  of  them.  In  the  one  which  appeared  in  the  paper  of  the  8th 
January  some  young  lady  and  her  family  in  their  most  private  and 
domestic  relations  are  referred  to  in  terms  calculated  to  give  great  pain 
to  them  and  to  their  friends.  Names  are  not  mentioned,  but  localities 
and  circumstances  are  set  forth  which  may  render  indentification  easy. 
For  the  publication  of  such  an  article  there  can  be  no  justification  or 
excuse.  With  the  matters  referred  to,  supposing  them  to  be  truly  set 
forth,  the  public  can  have  no  possible  concern,  and  no  one  can  have 
the  right  to  make  them  the  subject  of  newspaper  comment.  The 
publication  of  such  an  article  can  only  have  proceeded  either  from 
personal  malice  or  a  desire  to  increase  the  circulation  of  the  paper  by 
pandering  to  that  love  of  sensational  scandal,  which  prevails  to  so 
large  an  extent  in  every  community.  Of  like  character  is  the  article 
which  appeared  in  the  paper  of  the  15th  January.  Supposing  every 
word  of  it  to  be  true,  it  bears  internal  evidence  throughout  of  an  in- 
tention either  to  give  pain,  gratify  private  malice,  or  put  money  in  the 
Defendants'  pockets,  by  the  statement  of  startling  criminality,  of  a 
date  long  passed,  in  a  person  said  to  occupy  a  leading  position  in 
the  community. 

It  seems  to  me,  that  in  this  case,  where  in  these  same  papers  the 
Plaintiffs,  as  public  entertainers,  were  attacked,  it  was  right  and 
proper  to  allow  the  articles  to  be  read  and  referred  to,  for  the  purpose 
of  shewing  the  animus  of  the  Defendants  in  their  condemnation  of  the 
Plaintiffs'  conduct.  I  think,  therefore,  that  the  rule  should  be  dis« 
charged. 

SiK  W.  Manning,  J.  I  concur  in  the  judgment  of  his  Honor 
the  Chief  Justice,  and  only  wish  to  add  for  myself  an  explanation 
showing  how  the  question  now  under  consideration  arose ;  and  what 
were  the  limits  of  my  ruling,  and  the  views  on  which  it  was  based. 

The  evidence  before  me  had  been  amazingly  contradictory ;  and 
whilst  there  was  undoubtedly  some  truth  in  the  alleged  libel,  in  part, 
and  so  far  as  some  of  the  persons  at  Clontarf  were  concerned,  there 
was  much  ground  for  doubting  whether  there  was  not  great  exaggera- 
tion, both  by  too  broadly  affecting  the  whole  of  a  concourse  com- 
prising over  2000  holiday  people  of  both   sexes,  and  in   the  general 
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1881.        picture  presented  by  the  article.       In  fact^  the  question^  according  to 

my  view,  was  whether  there  was  not  such  exaggeration  and  overcolour  • 

Moore  jjjg  ^^  made  the  article  libellous,  notwithstanding  some  basis  of  the 
Hatnes.  truth.  My  ruling  applied  only  to  the  newspapers  which  were  already 
(A)  in  evidence  for  the  immediate  purposes  of  the  cause;  but,  on  the 
other  hand,  it  was  not  confined  to  the  passage  read  by  Mr.  Darley 
on  behalf  of  the  Plaintiffs.  I  had  held  it  safer  to  exclude  other  num- 
bers of  the  Defendants'  publication  if  they  should  be  tendered ;  and  as 
regards  the  papers  already  in  evidence,  I  gave  equal  permission  to  the 
Plaintiffs  and  Defendants  to  refer  to  any  parts  which,  though  not 
directly  connected  with  the  articles  affecting  the  Plaintiffs,  might  be 
thought  to  throw  light  upon  the  question  whether  the  Defendants  pub- 
lished those  articles  for  the  public  benefit,  or  for  the  purpose  of  pander- 
ing for  the  sake  of  gain,  to  a  vicious  taste  for  sensational  writing.  I 
went  very  far  in  favour  of  freedom  in  public  writings  by  telling  the  Jury 
that  they  might  give  great  latitude  to  the  Defendants  for  exaggeration  in 
their  articles,  if  their  publication  were  animated  by  a  spirit  of  fairness 
and  a  desire  for  the  public  good.  I  told  them  they  might  in  that  case 
make  large  allowances  for  such  extravagancies  as  might  be  fairly 
attributable  to  a  state  of  righteous  indignation  at  so  much  as  was 
actually  true,  and  for  such  vigour  of  language  and  colouring,  or  word- 
painting,  as  might  be  required  for  arousing  the  sluggish  attention  of 
their  readers  to  evils  which  it  concerned  the  public  to  know  and  to 
suppress.  But  I  said  that  if  they  considered  that  the  article  reflecting 
on  the  Plaintiffs  and  the  conduct  of  their  entertainments  had  seriously 
exaggerated  and  over-coloured  the  facts,  and  were  satisfied  that  the 
true  motive  for  this  excess  was  the  sale  of  the  Defendants'  paper  by 
sensationalism,  and  under  a  disregard  for  the  injury  they  might 
occasion  to  the  Plaintiffs,  no  such  allowances  should  be  made  ;  and 
that  the  excess  would  not  be  protected  by  the  principles  supporting 
the  freedom  of  the  press  ;  and  I  told  the  jury  that  they  should  in 
that  case  regard  the  motive  as  coming  within  the  category  of  malice. 
In  this  view,  I  thought  that  other  portions  of  the  papers  in  which  the 
Plaintiffs  were  disparaged  might  be  looked  to  on  either  side  for  the 
purpose  of  leading  to  a  right  appreciation  of  the  motives  of  publication. 
I  put  to  the  jury  this  case  :  Suppose  proof  were  tendered  that  a 
newspaper  proprietor  had  expressly  instructed  a  writer  that  he  need 
not  be  particular  as  to  the  exact  truth,  provided  he  wrote  so  as  to 
create  a  sensation  and  promote  the  sale  of  his  paper ;  or  that  he  had 
himself  avowed  that  his  object  was  to  please  a  particular  class  of 
readers  by  sensationalism,  without  regard  to  individuals — could   such 
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proof  be  rejected  ?  I  thought  not ;  and  I  considered  that^  if  direct  1881. 
evidence  of  that  description  would  be  admissible,  it  could  not  be 
right  to  exclude  evidence  of  other  writings  and  sayings  leading  to  the  ^ 
same  result  by  way  of  inference.  I  also  put  this  case  :  Suppose  an  Haynes. 
article  to  be  published  defamatory  of  a  husband  or  wife  who  had  been  ^^^ 
a  party  in  a  divorce  suit;  and  that  such  article  was  much  exaggerated 
and  highly  coloured^  though  not  altogether  untrue;  and  suppose  the 
publisher  claimed  irresponsibility  on  the  ground  that  the  publication 
was  for  the  public  benefit  by  exposing  sexual  immorality ;  and  that 
it  was  thereupon  proposed  to  call  attention  to  other  parts  of  the  same 
sheet  in  which  were  indecent  pictures  and  tales^  which  plainly  showed 
that  the  publication  was  addressed  to  a  debauched  taste^  in  order  to 
catch  the  pence  of  persons  of  sexual  debasement — would  counsel  be 
debarred  in  that  case  from  calling  attention  to  these  accompanying 
characteristics  of  the  publication  ?  I  thought  not.  Again^  I  con- 
sidered the  case  of  a  speech  or  conversation^  in  the  course  of  which  an 
individual  was  slandered  by  great  exaggeration^  if  not  by  whole  un- 
truths; would  it  be  right  to  exclude  evidence  of  the  rest  of  the  speech 
or  conversation  showing  a  general  state  of  malignancy  ?  or^  on  the 
contrary,  a  pervading  right  spirit  ?  In  such  a  case,  like  the  other,  I 
thought  the  evidence  ought  to  be  received ;  and  that,  if  the  rest  of  a 
conversation  or  speech  should  be  received  to  throw  light  on  the 
speaker's  motives,  the  rest  of  a  proprietor's  newspaper  containing  a 
libel,  might,  by  parity  of  reason,  be  looked  at  with  the  same  object. 
I  will  only  further  state  that  as  it  would  have  been  impossible  to 
allow  collateral  investigations  as  to  the  truth  or  falsehood  of  the 
other  articles  to  which  it  was  proposed  to  refer,  I  ruled  that  it  would 
be  necessary  to  assume  their  truth  as  against  the  Plaintiffs  when 
claiming  to  make  use  of  them  ;  and  that  their  only  bearing  on  this 
case  would,  therefore,  consist  only  of  such  inherent  marks  as 
they  might  contain  of  a  disregard  of  private  character  and 
feelings,  in  matters  which  do  not  concern  the  public,  but  which 
would  be  calculated  to  attract  and  gratify  lovers  of  sensation  and 
slander  and  to  make  the  paper  pay  by  that  means.  On  the  other 
hand,  I  said  it  would  be  open  to  the  Defendants  to  show  by  other 
articles  in  the  paper  and  by  its  general  tone,  that  it  was  animated  by 
public  spirit,  and  not  unduly  and  recklessly  inspired  by  a  love  of  gain. 
The  Plaintiffs'  counsel  availed  himself  of  my  ruling  by  quoting  and 
commenting  on  the  passages  mentioned  by  his  Honor.  The  Defend- 
ants' counsel  referred  to  no  others. 
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1881.  WiNDEYER^  J.  The  Flaiiitiffs  in  this  case  complain  of  an  alleged 

libel  published  by  the  Defendants,  who  are  the  proprietors  of  a  weekly 
newspaper  called  the  Bulletin,  The  article  declared  upon,  entitled 
Hayites.  "  The  Larrikin  Residuum,"  as  a  topic  pertiuent  to  its  subject  matter 
(^)  commented  upon  the  proceedings  at  an  entertainment  held  at  a  place  of 
public  resort  managed  by  the  Plaintiffs,  to  which  large  numbers  of 
people  were  brought  in  steamers  chartered  by  the  Plaintiffs,  who  made 
money  by  the  business.  The  article,  which  was  written  in  terms 
stroDgly  reprobating  the  manner  in  which  the  youth  of  both  sexes 
conducted  themselves  at  this  place,  made  no  allusion  to  the  Plaintiffs, 
but  a  paragraph  in  the  following  week's  paper  was  put  in  evidence  to 
show  that  it  was  intended  to  apply  to  them. 

In  the  course  of  the  case  for  the  Defendants,  in  which  evidence  was 
given  to  prove  their  strictures  well  founded,  reference  was  made  by 
the  Plaintiffs'  counsel  to  two  articles  which  appeared  in  the  papers 
containing  the  subject  matter  of  the  declaration  and  the  paragraph 
alluding  to  it.  It  was  objected  that  neither  article  was  admissible,  as 
neither  referred  to  the  Plaintiffs,  nor  in  any  way  bore  upon  the  subject 
matter  of  the  first  article.  It  was  contended  on  the  part  of  the  Plain- 
tiffs that  they  were  admissible,  as  they  went  to  show  that  in  publish- 
ing the  original  article  the  Defendants  could  not  have  been  actuated  by 
a  desire  to  promote  public  morality,  and  that  they  thus  rebutted  the 
defence  set  up,  that  the  article  was  only  a  fair  comment  upon  a  public 
entertainment  and  a  matter  of  public  interest.  The  articles  having 
been  admitted  by  the  learned  Judge  who  tried  the  case,  and  who 
directed  the  jury  that  they  must  be  assumed  to  be  true,  the  question 
now  arises  whether  they  were  properly  allowed  in  evidence. 

After  a  most  careful  consideration  of  the  arguments  which  have 
been  adduced  on  behalf  of  the  Plaintiffs,  I  have  come  to  the  conclusion 
that  these  articles  were  improperly  admitted  in  evidence.  My  reasons 
for  this  conclusion,  are  that  such  evidence  appears  to  me  immaterial 
to  the  issue,  that  its  admission  would  be  extremely  inconvenient,  and 
would  be  unfair  to  a  Defendant  by  allowing  him  to  be  taken  by 
surprise. 

The  ground  upon  which  the  evidence  is  said  to  be  admissible,  is,  that 
an  inference  may  be  drawn  from  the  articles  admitted,  that  the  De- 
fendants were  actuated  by  some  improper  motive,  in  other  words,  by 
malice,  when  they  published  the  first  article.  That  this  inference  may 
be  drawn  when  the  article  sought  to  be  admitted  refers  to  the  Plaintiff, 
or  to  the  subject  matter  of  the  first  article  is  perfectly  clear,  but  how  it 
can  be  drawn  when  the  other  article  neither  relates  to  the  Plaintiff  nor  to 
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tlie  original  subject  matter  I  am  unable  to  see.     The  admission   of       1881. 
evidence   of  that  kind,  is,  in  my  opinion,  irreconcilable    with  first 
principles.     It  cannot  be  argued,  that  I  am  animated  by  a  malicious         ^^ 
feeling  against  A   because  I  am  plainly   animated  by  a  malicious    Haynks. 
feeling  against  B.    Yet  to  recognise,  as   material,  the  evidence  ad-         ^^^ 
mitted  in  this  case  appears  to  me  the  virtual  recognition  of  the  validity 
of  such  an  argument. 

The  Plaintiffs'  argument  that  the  articles  in  question  were  admissible 
seems  to.be  based  upon  two  propositions — l^irst,  that  the  paper  of  the 
Defendants  may  be  regarded  as  a  person,  and  that  as  you  judge  of  a 
person's  motives  by  his  actions,,  so  you  may  judge  of  the  motives  of 
this  paper  in  the  article  complained  of  by  its  character,  as  disclosed  in 
other  articles.  Second,  that  the  articles  from  which  the  inferences  as 
to  motive  may  be  drawn  are  those  which,  upon  the  face  of  them, 
are  clearly  unwarrantable,  and  can  evidently  serve  no  good  purpose, 
and  are  published  in  the  numbers  of  the  paper  containing  articles 
otherwise  admissible. 

The  premises  upon  which  the  first  proposition  rests  appear  to  me 
extremely  questionable.  The  action  is  brought  against  a  person,  and 
not  against  a  paper.  I  doubt,  therefore,  whether  the  action  of  the 
paper  can  be  considered  apart  from  the  personality  of  the  Defendant. 
Supposing,  however,  that  a  newspaper  can  be  treated  as  a  person,  the 
question  at  once  arises  whether  this  kind  of  evidence  would  be  per- 
missible against  an  individual  not  exhibiting  his  general  character 
through  the  medium  of  literary  articles.  If  the  argument  is  that  the 
articles  are  admissible  because  they  show  the  Defendant's  paper  to  be  of 
a  depraved  character,  incapable  of  any  regard  for  the  public  welfare, 
why  not  admit  evidence  of  the  bad  character  of  the  Defendant  where 
he  shows  his  character  otherwise  than  by  articles  ?  But  if  the  writer 
of  an  article  were  defending  himself  on  the  ground  that  in  comment- 
ing upon  a  subject  of  avowed  public  interest  he  wrote  what  he  did  as 
a  fair  comment  upon  a  matter  affecting  public  morality,  could  it  be 
contended  that  the  Plaintiff  might  show  that  the  Defendant  had 
eloped  with  his  neighbour's  wife,  or  was  generally  a  man  of  bad 
character  ?  However  infirm  the  private  character  of  the  public  writer, 
his  theme  may  be  the  noblest,  his  conception  of  duty  the  most  exalted, 
his  abstract  teaching  in  public  of  the  best,  but  his  conduct  in  the  hid- 
den recesses  of  his  private  life  the  most  faulty.  Are  the  purity  of  his 
motives  in  his  public  utterances  the  strength  of  his  arguments  an« 
the  fairness  of  his  strictures  to  be  judged  by  the  facts  which  he 
urges  in  their  support,  and  by  the  intrinsic  merits  of  his  public  teach- 
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1881.       ing8^  or  by  the  weakneis  of  his  private  character  7      A  person's  con- 

"TI  duct,  character,  and  opinions  with  regard  to  some  of  the  obligations 

V.         of  duty  may  be  most  lax,  yet  his  views  as  to  the  necessity  of  a  rigid 

HAnrss.    adherence  to  other  rules  regarding  the  conduct  of  life  may  be  of  the 

^^'         highest.    Just  as,  it  seems  to  me,  that  it  would  be  inadmissible   to 

allow  evidence  to  be  given  of  the  bad  character  of  the  individual,  so 

it  appears  to  me  that  evidence  of  the  bad  character  of  a  newspaper  is 

also  inadmissible  for  the  purpose  of  shewing  motive.      The  publisher 

of  the  article  entitled  ''A  Romance  at  Darling  Point "  might  not  be 

very  scrupulous  about  indulging  in  a  style  of  writing  calculated  to 

arouse  vulgar  speculation  and  curiosity,  might  perhaps,  be  willing  to 

sell  his  paper  by  appealing  to  the  taste  of  the  scandal-loving,  but  it 

is  quite  consistent  with  a  man's  condescending  to  make  money  in  such 

a  manner  that  he  should,  as  a  journalist,  view  with  aversion  public 

entertainments  of  a  character  calculated  to  debauch  wholesale  the 

youth  of  the  country. 

To  come  to  the  second  proposition :  That  the  articles  were  rightly 
admitted,  because  on  the  face  of  them  they  were  clearly  unwarrantable 
and  could  serve  no  good  purpose.  It  has  been  argued  that  the  article 
headed  ''A  Romance  at  Darling  Point,"  is  clearly  unwarrantable  be- 
cause it  was  a  cruel  allusion  to  some  circumstances  in  real  life  in  which 
the  public  were  in  no  way  interested,  and  could  only  have  been  written 
with  the  object  of  giving  pain  to  private  individuals,  and  so  shows  that 
the  writer  is  a  person  animated  by  an  evil  and  malignant  disposition. 
But  whether  this  article  did  allude  to  any  episode  in  the  private  life  of 
a  family  was  in  no  way  proved.  It  was  simply  assumed.  It  is  possible 
that  the  subject  matter  of  the  whole  paragraph  is  purely  imaginary, 
that  it  was  merely  written  to  excite  curiosity  and  make  the  paper  sell 
in  the  locality  where  the  scene  is  supposed  to  be  laid.  It  may  be  that 
the  scene  of  the  supposed  romance  is  laid  at  Darling  Point,  because, 
the  name  of  that  fashionable  suburb  is  in  harmony  with  the  romantic 
character  of  the  article.  It  was  indeed  admitted  in  argument  before 
us  that  no  facts  were  known  upon  which  it  could  be  founded.  With- 
out  in  any  way  approving  of  such  a  style  of  writing,  or  of  conducting 
a  paper,  what  possible  inference,  I  would  ask,  can  be  drawn  firom  the 
article,  supposing  it  to  be  of  that  character,  as  to  the  bona  fides  of  the 
publisher  of  the  original  article  in  dealing  with  a  subject  of  great  public 
interest  in  this  and  every  other  country  ;  the  mode  in  which  its  youth 
are  growing  up  and  the  effect  upon  their  character  of  the  public 
amusements  in  which  they  indulge.  Would  this  paragraph,  if  headed 
**  A  Romance  at  Richmond,''  have  thrown  any  light  upon  the  hona 
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fides  of  a  writer  dealing  with  the  Argyle  Booms^  Cremome^  or  any       1881. 
flimilar  places  of  entertainment  in  London  ? 

It  is  said  that  the  articles  are  only  admissible  when  on  the  face  of  v, 
them  they  are  clearly  unwarrantable,  and  can  serve  no  good  purpose.  ^^*"**' 
But  how  is  a  judge  to  decide  when  an  alleged  libel  is  clearly  un- 
warrantable, and  can  serve  no  good  purpose  7  In  the  article  admitted 
in  this  case,  entitled,  ''  Rival  Magnates,''  there  is  no  allusion  to  any- 
body by  name,  and  without  evidence  to  show-that  some  person  was 
recognised  as  alluded  to,  no  Plaintiff  could  succeed  in  an  action  for 
libel  upon  it.  It  might,  in  the  absence  of  evidence  to  the  contrary, 
be  argued  that  the  article  was  simply  a  satire  upon  the  social  state  of 
a  young  Country,  where  strangers  of  doubtful  reputation  sometimes 
succeed  in  pushing  themselves  into  good  society.  An  article  of  that 
kind  could  hardly  be  said  to  be  clearly  unwarrantable,  one  from  which 
an  inference  might  be  drawn  that  the  publisher  of  the  article  declared 
upon  could  be  actuated  by  no  good  motive.  Here  no  evidence  was 
given  to  show  that  the  article  was  other  than  one  of  this  charac- 
ter, but  it  is  admitted  that  it  was  notoriously  one  which  had  been 
shortly  before  the  trial  of  this  case  the  subject  of  a  previous  action,  in 
which  damages  to  the  amount  of  dElOOO  had  been  recovered  against 
the  Defendants ;  and  so  notorious  was  this  fact  at  the  trial,  that  the 
counsel  for  the  Defendants  had,  it  appears,  to  grapple  with  the  evidence 
so  admitted,  as  if  it  had  been  proved  in  this  case  that  the  article  was 
really  a  libel.  Had  not  the  fact  been  notorious  that  the  article  had 
been  proved  to  be  a  libel,  could  a  Judge  have  easily  said  that  is  was 
other  than  a  harmless  satire  on  society  ?  No  better  illustration,  it  ap- 
pears to  me,  can  be  afforded  of  the  danger  of  admitting  evidence  of  this 
class.  By  its  admission  the  attention  of  the  jury  may  be  too  easily 
diverted  from  the  calm  and  impartial  consideration  of  the  real  issue 
before  them ;  and  when  upon  the  evidence,  the  question  whether  the 
Plaintiff  has  made  out  his  case  is  hanging  in  a  doubtful  balance,  one 
so  evenly  oscillating  that  the  Defendant  might  be  entitled  to  a  verdict 
the  greatest  injustice  may  be  worked  if  the  scale  is  to  be  decisively 
turned  by  the  Plaintiff  throwing  in  the  opinion  of  the  jury  as  to  the 
wrong-doing  of  the  Defendant  upon  some  other  occasion,  when  entirely 
different  motives  may  have  actuated  him,  and  for  which  wrong-doing 
he  has  been  already  amerced  in  damages. 

Suppose,  however,  that  the  article  proposed  to  be  put  in  evidence 
was  one  upon  a  Minister  of  the  Crown,  accusing  him  in  direct  terms  of 
corruption,  and  of  taking  a  bribe.  Primd  facie^  that  would  be  a  libel  of 
the  grossest  kind,  and  its  publication,  without  its  foundation  in  truth, 
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1881.       could  do  HO  conceivable  good^  any  more  than  could  the  publication  of 
the  libel  admitted  here.     In  the  absence  of  evidence,  no  Judge  could 

ty.  assume  that  it  was  true ;  yet  on  the  sam^  grounds,  that  the  articles 

Haynss.     ^gre  admitted  in  this  case,  it  would,  I  conceive,  have  to  be  admitted. 

^^^  The  article,  however,  might  be  true  in  every  particular,  and  the  De- 
fendant in  publishing  it  and  making  the  fact  of  such  corruption  known 
to  the  public  might  be  a  benefactor  to  his  country.  Is  he  to  be  shut 
out  from  showing  that  the  article  is  true  ?  Or,  is  the  jury  to  go  into 
a  lengthy  investigation  as  to  its  truth  or  falsehood  f  If  false,  and  it 
is  shown  that  the  Defendant  has  published  the  article  as  a  per- 
sonal political  opponent  of  the  Ministers  against  whom  he  has  long 
manifested  personal  enmity,  could  a  jury  draw  an  inference  that  in 
publishing  an  article  upon  juvenile  depravity  or  larrikinism,  making 
no  allusion  personally  to  the  Plaintiff,  of  whom  perhaps  he  knows 
nothing,  he  has  been  actuated  by  other  than  the  desire  to  discuss 
fairly  a  matter  of  public  interest  ? 

It  is  contended,  I  understand,  that  only  articles  appearing  in  the  same 
papers  as  those  containing  the  original  libel  or  articles  otherwise  admis- 
sible would  be  admissible  in  this  way.  But  if  the  Plaintiff's  contention 
is  correct,  why  should  he  be  so  limited  and  prevented  from  showing 
malice — that  is  the  absence  of  bona  fides — by  putting  in  any  number  of 
articles  found  in  any  paper  published  by  the  Defendant  ?  It  is  clear 
that,  if  there  were  other  articles  directly  referring  to  the  Plaintiff*, 
or  to  the  original  subject  matter,  they  would  be  admissible  in  what- 
ever paper  appearing.  Why,  then,  not  admit  other  articles  of  a 
similar  description  to  those  admitted  here,  wheresoever  appearing,  if 
they  show  a  general  malignity  or  depravity  of  mind  on  the  part  of  the 
Defendant  inconsistent  with  a  desire  to  maintain  a  high  standard  of 
public  morals  ?  Why,  with  reference  to  this  class  of  evidence,  is 
the  line  to  be  drawn  at  articles  appearing  in  the  papers,  containing 
clearly  admissible  evidence  ?  If  they  are  to  be  admitted  because  show- 
ing the  character  and  tenor  of  the  paper  in  which  the  libel  was  pub- 
lished, and  because  it  is  thought  that  from  such  character  and  tenor 
it  is  competent  to  the  jury  to  draw  an  inference  as  to  the  bona  fides 
or  otherwise  of  the  strictures  complained  of,  why  not  make  that 
evidence  as  clear  and  decisive  as  possible  by  admitting  any  other 
articles  of  a  similar  character  wheresoever  appearing  in  the  Defendant's 
paper. 

It  has  been  argued  that  there  is  a  difference  between  allowing  this 
evidence  in  the  case  of  isolated  libels  published  by  an  individual  and 
that  of  a  newspaper — ^that,  though  it  would  be  no  evidence  of  malice 
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that  a  man  had  libelled  A  because  he  had  libelled  B,  yet  such  evidence       1881. 
is  admissible  in  the  case  of  a  newspaper  because  there  may  be  some  con-      ~ 
tinuity  or  connection  in  the  character  of  a  newspaper  which  may  make         v. 
it  admissible.     This  is  an  argument  which  I  cannot  altogether  follow.    ^^^^^- 
If  by  continuity  is  meant  a  connection   between  various  articles  in         ^ 
referring  to  the  Plaintiff  or  subject  matter^  then  the  evidence  is  ad- 
missible^  both  in  the  case  of  isolated  libels  published  in  letters  or 
otherwise  and  libels  published  by  newspapers.      But  if  by  continuity 
is  meant  that  a  newspaper  may,  by  reason  of  its  general  pursuance  of 
a  certain  course,  be  regarded  as  a  person,  so  that  its  character  and 
motives  may  be  judged  by  its  actions,  I  see  no  reason  why  it  is  to  be 
dealt  with  differently  with  regard  to  the  admissibility  of  evidence 
against  it  than  if  it  was  in  fact  a  person ;  and  it  is  admitted  that  in 
the  case  of  an  individual,  other  than  a  newspaper  proprietor,  the  fact 
that  A  had  libelled  G  would  not  be  evidenoe  that  he  was  actuated  by 
malice  in  commenting  on  B. 

Whatever  may  be  the  value  of  the  arguments  in  favour  of  the 
Plaintiff's  contention,  it  is  admitted  that  no  case  can  be  cited 
where  such  evidence  has  been  allowed,  or  even  tendered ;  yet,  since 
actions  for  libel  have  been  brought  in  Westminister  Hall,  the  cases 
where  opportunities  of  offering  evidence  of  this  kind  have  presented 
themselves  must  have  been  innumerable.  This  itself  points  to  a  con- 
sensus of  opinion  against  its  admissibility. 

And,  though  it  is  said  that  there  is  no  decision  of  a  Court  upon  the 
point  now  submitted  to  us,  there  is  the  authority  of  Sir  James 
Mansfield,  in  the  case  of  Finnerty  v.  Tipper  (7),  supporting,  as  it 
seems  to  me,  the  Defendant's  contention.  That  was  an  action  brought 
against  a  periodical  called  the  Satiriet  for  a  libel  stating  that  the 
Plaintiff,  being  prosecuted  by  the  Attorney-General,  had  fled  the 
country  that  he  might  save  himself  from  the  pillory.  On  the  Plain- 
tiff's counsel  proposing  to  read  extracts  from  subsequent  numbers  of 
the  Satirist^  to  prove  the  malicious  motive  with  which  the  former  libel 
had  been  published.  Sir  James  Mansfield  said :  ''  Unless  the  subse- 
quent publications  expressly  refer  to  the  libel  for  which  the  action  is 
brought  they  cannot  be  read.  You  might  as  well  give  in  evidence  one 
highway  robbery  on  the  trial  of  another.^'  After  argument  of  the 
point,  he  adds :  *'  I  do  not  say  that  a  subsequent  publication  may  not 
so  far  refer  to  the  subject  of  the  declaration  as  to  permit  it  to  be  used 
in  evidence ;  as,  for  instance,  suppose  a  man  published  a  libel,  and 
afterwards  published  a  paper  saying  that  everything  in  the  libel  was 
true,  that  would  not  be  a  new,  distinct,  and  substantive  libel,  but 
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1881.       might  be  read  at  the  trial  to  prove  the  malice  of  the  original  publi- 
~TI  eation.    1  do  not  think  any  case  can  be  authority  which  goes  farther. 

V.  With  the  cases  which  have  been  actually  cited^  I  am  disposed  to  agree/' 
Hatnbs.  ^jter  looking  at  the  passages  proposed  to  be  read,  he  stated — "  That 
'  it  would  be  a  most  monstrous  injustice  to  the  Defendant  to  receive 
the  whole  of  them  in  evidence/'  but  he  allowed  one  to  be  read  refer- 
ring to  the  subject  matter  of  the  libel.  Though  it  is  not  expressly 
stated  in  the  report  that  the  other  passages  sought  to  be  put  in  evi- 
dence did  not  relate  to  the  subject  matter  of  the  libel,  or  to  the  Plain- 
tiff, it  may  be  fairly  inferred  that  they  did  not,  otherwise  it  is  right  to 
conclude  that  Sir  James  Mansfield  would  have  admited  them  also ;  as 
one  of  the  cases  cited  before  him,  with  which  he  expressed  his  con- 
currence, and  that  of  Rustell  v.  M^Quister  (16),  1  Gamp.,  49,  in  which 
Lord  Ellenhorough  held  that  the  Plaintiff  might  give  in  evidence  any 
words,  as  well  as  any  act  of  the  Defendant,  to  show  quo  ammo  he 
spoke  the  words  which  are  the  subject  of  the  action.  The  decision  in 
Pearson  v.  Lemaitre,  (10)  has  carried  the  admissibility  of  other  libels 
further  than  seems  to  have  been  thought  allowable  by  Sir  James 
Mansfisld;  but  Finnerty  v.  Tipper,  (1)  is  cited  by  Starkie  and 
other  text-writers  as  an  authority  that  other  words  or  libels  are  not 
admissible  evidence  to  show  the  quo  animo  unless  they  relate  to  the 
same  subject. 

No  doubt  it  may  be  said  that  the  case  of  Darby  v.  Ouseley  (4), 
cited  with  others  in  favour  of  the  Defendants,  were  cases  where  the 
articles  sought  to  be  put  in  evidence  were  tendered  by  the  Defendant, 
and  tendered  apparently  not  so  much  with  a  view  to  exculpate  him  as 
to  allow  of  observations  being  made  upon  the  Plaintiff.  But  the 
judgment  of  Pollock  O.B,,  in  Darhy  v.  Ousehy  (4)  proceeds  upon  the 
ground  that  the  other  article  was  irrelevant,  because  it  in  no  way  threw 
light  upon  the  first.  "  Upon  looking  at  the  article,'^  he  says,  ''  it  is 
sufficient  that  it  has  not  the  remotest  tendency  to  explain,  exculpate, 
modify,  or  control  the  other  paragraph,  and  therefore,  even  if  the  rule 
were  that  counsel  might  call  on  the  Judge  to  permit  the  reading  of 
another  paragraph  in  the  same  paper,  still,  if  when  examined  it  is 
found  to  have  nothing  to  do  with  the  matter,  I  think  that  the  allow- 
ing it  to  be  read  would  be  ground  for  a  new  trial.''  The  expression 
'*  nothing  to  do  with  the  matter,'^  used  by  Pollock  O.B,,  means,  I 
apprehend,  if  it  is  found  not  to  refer  to  the  Plaintiff  or  to  the  subject 
matter  of  the  libel  complained  of. 

(16)  1  Gamp.  49. 
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Whatjiwould  ask^has  the  artdde  entitled  ^^RivalMagnates''  to  do  with      188L 

an  article  upon  the  question  of  what  is  popularly  known  in  this  country " 

as  larrikinism — ^that  is  the  vicious  propensities  and  unruly,  riotous  ^^^ 
behaviour  of  young,  uneducated  persons  amongst  the  lower  classes  of  Hatkbs. 
society  I  Do  either  of  the  articles  here  admitted  explain  the  article  (^) 
declared  upon,  show  that  it  was  aimed  at  the  Plamtiff,  or  in  any  way 
add  to  the  strength  of  the  strictures  contained  in  it  ?  In  other  words, 
have  they  anything  to  do  with  the  matter  ?  Granted  that  the  article 
entitled  '^  Rival  Magnates  ^'  is  a  foul  and  utterly  false  libel,  written 
perhaps  from  some  personal  feeling  of  ill-will  against  the  person  alluded 
to,  how  does  its  being  of  such  a  nature  tend  to  prove  the  original  article 
wirtten  on  a  subject  of  great  public  interest,  was  not  written  with  the 
best  motives,  even  supposing  it  was  proved,  which  it  was  not  in  this 
case*  that  the  two  articles  were  written  by  the  same  person  ?  The 
experience  of  life  shows  human  nature  to  be  such  that  the  beat  and 
purest  in  motives,  those  who  through  long  years  have  been  acting  for 
the  public  good  are  quite  capable  of  giving  way  at  times  to  feelings 
of  revenge  and  ill-will.  It  cannot  be  a  legitimate  inference  that,  be- 
cause a  newspaper  proprietor  has  once  been  guilty  of  such  misconduct, 
his  motives  are  likely  to  be  bad  when  he  is  publishing  an  article  on  a 
totally  different  subject  where  his  personal  feelings  are  in  no  way 
involved. 

It  has  been  said  that  this  is  merely  an  objection  to  the  value  of  the 
eridence ;  but  it  appears  to  me  that  the  answer  would  be  just  as 
applicable  to  an  objection  that  one  highway  robbery  cannot  be  proved 
by  another,  because  doubtless  it  might  be  argued  that  a  man  who  is 
proved  to  have  been  guilty  of  one  robbery  is  not  an  unlikely  person 
to  commit  another. 

But  if  the  Plaintiff  is  to  be  at  liberty  to  ask  a  jury  to  draw  an  in- 
ference hostile  to  the  bona  fides  of  the  Defendant,  because  of  certain 
other  articles  which  appear  in  the  paper,  though  having  no  reference 
to  the  article  declared  upon,  why  is  the  Defendant  to  be  excluded 
firom  referring  to  other  articles  which  might  show  that  the  general 
tone  of  his  paper  is  high  ?  Are  special  acts  of  misoonduct  to  be 
allowed  to  show  bad  character  and  bad  motive,  and  yet  evidence  of 
general  good  character  to  be  excluded  ?  If  such  evidence  is  to  be 
admitted  for  the  Plaintiff,  it  is  hard  to  see  why  it  is  to  be  excluded 
for  the  Defendant ;  but  the  decision  in  Darby  y.  OuaeUy  (4)  shows 
that  the  Defendant  could  not  refer  to  other  articles  not  bearing  on 
the  original  subject  matter.  If  the  evidence  is  admitted  for  the 
Plaintiff,  it  would  seem  that  the  jury  ought  to  be  allowed  to  strike  a 
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1881.       balance  between  all  the  articles  in  the  Defendant's  paper  showing 


mala  fides  and  those  pointins:  to  bona  fides,  and  to  draw  an  inference 

V,         whether  on  the  whole  the  Defendant  was  writing  in  the  interests  of 

Hatnxs.    public  morality  and  fairly  discussing  a  matter  of  public  interest^  or 

whether,  on  the  contrary,  he  was  actuated  by  some  improper  motive. 

The  argument  ab  ineonvenienti  is  not  one  that  can  alone  be  decisive, 
but  in  the  consideration  of  the  point  before  us  it  is  not  without 
weight.  If  the  Plaintiff  is  to  be  at  liberty  to  give  in  evidence  other 
articles,  because  on  the  face  of  them  they  are  so  grossly  libellous  that 
they  can  only  be  justified  by  proving  their  truth,  and,  under  our 
colonial  law,  that  the  publication  of  them  was  for  the  public  good,  and 
so  ask  the  jury  to  draw  an  inference  that  the  motives  of  the  Defen- 
dant must  have  been  bad  when  he  published  certain  other  strictures  on 
a  totally  different  subject,  it  surely  would  be  only  fair  that  the 
Defendant  should  be  at  liberty  to  prove  that  the  articles  relied  upon 
to  show  bad  motive  were  in  point  of  fact  true,  and  that  their  publi- 
cation was  for  the  public  good.  Yet  what  an  ^'  incalculable  incon* 
venience,''  to  use  the  words  of  Mr.  Justice  Bayley  in  May  v.  Broxone 
(8),  would  be  the  result !  The  collateral  issues  raised  by  an  investi- 
gation into  the  truth  of  these  other  alleged  libels  might  be  far  more 
difficult  than  that  originally  for  decision,  and,  '^  instead  of  one  issue 
joined,  twenty  different  issues  would  be  tried  at  once.^' 

Not  only  does  it  appear  to  me  that  the  admission  of  evidence  of 
this  kind  would  be  extremely  inconvenient,  but  that  it  would  lead  to 
the  greatest  injustice  by  allowing  the  Defendant  to  be  taken  by  sur- 
prise. A  Defendant  proprietor  of  a  newspaper  may  come  prepared  to 
meet  a  distinct  issue ;  he  may,  in  a  general  way,  come  prepared  to 
defend  everything  published  by  him  bearing  on  the  subject  matter  of 
the  alleged  libel,  but  how  is  he  to  defend  himself  if  the  Plaintiff  is  to 
be  at  liberty  to  spring  upon  him  evidence  of  this  sort  f  He  might,  if 
he  had  received  fair  warning,  be  able  to  show  that  the  article  relied 
upon,  to  show  bad  motive,  was  true  and  justifiable,  or  had  been  in- 
serted without  his  knowledge,  or  without  gross  negligence  on  his 
part,  that  immediately  on  discovering  it,  he  had  amply  apologised  for 
its  publication,  but  taken  by  surprise,  he  might  be  unable  to  show 
anything  of  the  kind.  If  a  journalist  is  to  be  called  upon  without 
notice  to  justify  everything  amidst  the  heterogenous  contents  of  his 
newspaper,  from  the  questionable  advertisement  of  a  quack  doctor  to 
a  leading  article  denouncing  a  statesman  for  corruption,  his  difficulties 
in  defending  himself  in  an  action  will  be  enormously  increased.  As 
his  privile^  as  a  critic  or  public  censor  are  no  greater  than  those 
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enjoyed  by  any  indindual  member  of  the  public^  not  possessed  of       1881. 
a  printing  press  and  types^  he  cannot^  it  seems  to  me^  be  etposed  to  a~ 
method  of  attack  to  which  other  persons  are  not  open.     In  fine,  if  a 
paper  has  that  unity  of  character  which  makes  it  an  entity  like  an    H^ynes. 
individual^  the  law  applicable  to  individuals  must  be  the  law  governing         ^^^ 
it^  and  it  is  clear  that  it  cannot  be   shown  that  A  has  robbed  or 
murdered   B  by  proving  that  he  has  robbed  or  murdered   C^  or 
that  his  general  character  is  such  that  he  is  likely  to  rob   or  murder. 

Whether  an  indecent  picture  published  in  a  paper  could  be 
referred  to  by  the  Plaintiff  with  the  same  object  I  am  not  now  called 
upon  to  decide.  An  indecent  picture^  it  seems  to  me^  bears  no 
analogy  to  an  article  which^  though  prima  fade  a  libel^  may  be  true 
and  justifiable.  The  publication  of  a  picture^  if  indecent  in  the  sense 
of  there  being  no  manifest  justification  for  its  publication^  as  in  a 
medical  work^  can  leave  no  doubt  as  to  the  motive  in  publishing  it. 

Upon  every  ground  of  reason  and  expediency,  it  seems  to  me  that 
in  actions  for  libel  the  Plaintiff  cannot  give  in  evidence^  to  show  the 
motive  of  the  Defendant^  other  articles  appearing  in  the  same  paper^ 
unless  they  either  refer  to  the  Plaintiff,  or  to  the  subject  matter  of  the 
original  libel ;  in  other  words^  unless  they  are  so  connected  with  the 
original  libel,  that  a  fair  inference  may  be  raised  that  the  same 
motives  influenced  the  Defendant  in  publishing  the  article  declared 
upon  as  influenced  him  in  publishing  the  other  articles,  and  as  it 
appears  to  me  that  no  such  inference  can  be  drawn  from  the  evidence 
admitted  in  this  case,  I  think  the  verdict  should  be  set  aside,  and  the 
rule  should  be  made  absolute  for  a  new  trial. 

BuU  discharged. 

Attorney  for  Plaintiffs — Heron. 

Attorneys  for  Defendants — Blattery  and  Heydon. 


NoTX.— On  19th  December,  the  De-      on  the  ground  that  the  amount  inTolred 
fendants  moved  for  leare  to  appeal  to      was  less  than  £500. 
the  Privy  OunciL    Leave  was  refused 


350  CASES    AT    LAW.  [N.  S.  W.  E. 


1881. 


MOOBE  AMD  AvoTHXR  V.  HAYNE8  amd  Othibs  (b.) 
-  CoiU^Farthing  Damage$^I)tfamcaion^CerUficaie^Proof--St<UtUe  qf  SUzabetkiZ, 


Dicamher  19.  EUz,  e.  ^^Distriet  Court  Act,  22  Vie.,  No.  18  «.  101. 

The  PUintiflh,  in  an  action  of  libel  for  an  article  reflecting  seyerely  on  the 
way  in  which  picnioe  at  their  pleasnre  ground  were  conducted,  obtained  a  verdict 
for  one  farthing.  Thirty  witnesaea  were  called  for  the  Plaintiffii,  and  twenty-five 
for  the  Defendants.  The  evidence  was  veiy  conflicting,  and  the  trial  lasted  eleven 
days.  The  Judge  at  the  trial,  without  opposition  on  the  part  of  the  Defendants, 
certified  for  costs  under  the  District  Court  Act,  s.  101.  The  Defendants 
subsequentiy  applied  by  summons  for  the  Judge  to  certify  under  43  Eliz.  c.  6,  so 
as  to  reduce  the  Plaintifls'  costs  to  one  farthing.  The  Judge  referred  this  to  the 
Full  Court 

Hddt  that  the  objects  of  the  two  Statutes  were  the  same— to  prevent  actions 
fit  for  the  inferior  Courts  from  being  brought  in  the  superior  tribunals. 

Held,  ther^ore,  that  to  grant  a  certificate  under  the  Statute  of  BUaabeth 
would  be  inconsistent  with  the  previous  grant  of  the  oertificate  under  the  Distfiot 
Court  Act  s.  101. 

The  Plaintiffi  sued  the  Defendants  for  a  libel^  and  claimed  £5000 
damages.  The  facts  have  been  already  reported  (an^  p.  827).  The  jury 
found  a  verdict  for  the  Plaintiffs^  damages  one  farthing.  On  the  verdict 
being  announced^  the  Phiintiffs'  counsel  applied  to  Sir  W.  Manning, 
the  presiding  Jadge,  for  a  certificate  under  the  101st  section  of  the 
District  Court  Act  (1).  The  Defendants'  counsel  raised  no  objection, 
and  His  Honor  granted  the  certificate. 

Subsequently,  the  Defendants  applied  by  summons  to  His  Honor 
for  a  certificate  under  the  Statute  of  EUsabeth  (2).  His  Honor 
referred  the  summons  to  the  Full  Court. 

(1)  32  Vict.  No.  18»  s.  101,  enacts  menced,  or  prosecuted,  against  sundry 
that  "If  tiie  Plaintiff  shall  in  any  Her  Biajesty's  good  and  loving  sabjeets 
action  recover  a  sum  not  exceeding  £30,  in  Her  Highness*  Oourt  of  Westminster 
and  a  Judge  of  the  Supreme  Court  shall  (which,  by  the  due  course  of  the  laws 
certify  that  .  .  it  appeared  to  him  of  this  realm,  ought  to  be  detennined 
that  there  was  a  sufficient  reason  for  in  inferior  Courts  in  the  countiy)  to  the 
bringing  the  said  action  in  the  Supreme  intolerable  vexation  and  charge  of  Her 
Court,  the  Plaintiff  in  any  such  case  Highness*  subjects."  S.  2  enacts  that 
shallhave  the  same  judgment  to  recover  "If  upon  any  action  personal  to  be 
his  costs  that  he  would  have  had  if  this  brought  in  any  of  Her  Majes^'s  Conzts 
Aoi  had  not  been  passed*'  1  01.  Stat  at  Westminster,  not  being  for  any  title 
196.  or  interest  in  lands,  nor  for  any  batteiy, 

(2)  43  Elis.  c  6.  The  preamble  re-  it  shall  appear  to  the  Jud^^  of  the 
dtes  that  "for  avoiding  the  infinite  same  Courts  and  so  signified  or  Ml 
nvmber  of  small  sad  trifiing  suits  oom-  down  by  the  Justices  before  wliopi  ttf 
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Salomons^  Q.C.  {Pilcher  with  him)^  for  the  Defendants.  When  1881. 
the  damages  are  ao  triflings  the  Judge  should  refuse  to  certify^  as  71 
was  done  in  Harris  v.  Duncan  (3)  Simpson  v.  Eurdiss  (4).  The  «. 
fact  that  it  is  difficult,  or  impossible,  to  try  it  in  the  District  Court  ^^y^**- 
is  merely  one  element  in  determining  the  exercise  of  the  discretion, 
Sampson  v.  Mackay  (5).  The  Court  can  review  the  discretion  of 
the  Judge  in  this  matter,  Hinde  v.  Sheppa/rd  (6).  The  Judge  him- 
self may  revoke  his  own  certificate,  Burt  v.  Ooyder,  which  is  reported 
in  a  note  to  Lane  v.  Mayor  of  Ooulbum  (7).  In  Harris  v.  Petherich 
(8),  where  the  Plaintiff  recovered  six  shillings,  the  Judge  made  him 
pay  the  Defendant's  costs.  [Sib  W.  Manning,  J.  That  was  under 
the  Judicature  Act,  which  gives  the  Judge  much  greater  power  over 
costs.  Sib  J.  Mabtin,  C.J.  The  short  question  is — ^As  he  had  a 
discretion,  he  should  have  exercised  it  in  your  favour.  You  say  that 
may  be  argued  now,  though  you  gave  it  up  at  the  trial.]  In  Burt 
V.  Qoyder  (supra)  the  Judge  revoked  his  certificate  four  months 
after  the  trial.  The  verdict  shows  the  action  ought  not  to  have  been 
brought  at  all.  The  article,  if  a  libel,  was  a  very  gross  and  damaging 
one.  The  jury,  giving  a  verdict  for  a  farthing,  substantially  found 
our  article  was  justified.  A  certificate  under  the  101st  section  of  the 
District  Court  Act  does  not  necessarily,  by  itself,  entitle  the  Plaintiff 
to  costs,  Brenan  v.  Russell  (9). 

Barley,  Q.C.  (C  /.  Ma>mvmg  with  him),  for  the  Plaintiffs.  The 
objects  of  the  two  Statutes  are  the  same — to  prevent  frivolous  actions 
being  brought  in  the  Supreme  Court.  The  preamble  to  the  Statute 
of  Elisabeth  says  that  it  is  enacted  '^  for  avoiding  the  infinite  number 
of  small  and  trifling  suits  commenced  "  in  the  Courts  of  Westminister 
'*  which  ought  to  be  determined  in  inferior  Courts.*'  So,  too,  the 
District  Court  Act  was  passed  to  relieve  the  Supreme  Court.  This 
was  no  frivolous  action.  The  action  was  a  serious  one,  and  for  the 
defence  about  twenty-four  witnesses  were  called.  The  trial  took 
eleven  days,  and  many  difficult  points  arose  in  its  course.  The  ques- 
tion is  not — ^whether  the  action  should  have  been  brought  at  all,  but 
whether  it  should  be  tried  here  or  in  the  District  Court 

tame  shall  be  tried,  that  the  debt  or  amount  nnto,  but  the  less  at  their  dis- 

dtmages  to  be  recorered  therein  in  the  cretion  "  1  Chit.,  Stat.  1110,  3rd.  Ed. 

lame  Conrt  shaU  not  amount  to  the  sum         (8)  2  A.  ft  £.  158. 

of  forty  shillings  or  abore,  in  such  case         (4)  2  M.  &  W.  84. 

the  Judges  and  Justices  before  whom         (6)  L.  B.  4  Q.  B.  643. 

any  such  action  shall  be  pursued  shaU         (6)  L.  B.  7  Bx.  21. 

not  award  for  costs  to  the  Plaintiff  any         (7)  10  S.  C.  R.  108. 

greater  or  more  costs  than  the  sum  of         (8)  L.  B.  4  Q.  B.  Div.  611. 

the  debt  or  damages  so  recovered  shall         (9)  Foster's  Disl;.  Ct.  Prac.  247 
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1881.  Salomons,  in  reply.     In  Strachey  v.  Lord  Osborne  (10)  the  action 

~I  could  not  have  been  brought  in  the  County  Court,  and  yet  the  Judge 

V.         refused  to  certify^  on  the  ground  that  the  action  should  not  have  been 

Hatnis,    brought  at  all.     There  were  twenty  pleas,  and  the  trial  lasted  two 

^^'        days,  resulting  in  a  verdict  of  SOs.  for  the  Plaintiff. 

Sib  J.  Mabtin,  C.J.  The  matter  now  to  be  decided  by  the 
Court  is  whether  the  view  taken  by  His  Honor  at  the  trial,  in 
granting  a  certificate  for  costs  under  the  District  Court  Act  was 
right.  That  that  is  the  question  appears  from  the  case  last  cited  by 
the  counsel  for  the  Defendants  in  reply — Straehey  v.  Lord  Osborne 
(10).  Under  the  6th  section  of  the  (Imperial)  County  Courts  Act,  80 
&  31  Vict.,  c.  142,  s.,  if  in  any  action  commenced  in  the  superior 
Courts  the  Plaintiff  shall  recover  a  sum  not  exceeding  j£10,  in  an 
action  founded  on  tort,  "  he  shall  not  be  entitled  to  any  costs  of  suit, 
unless  the  Judge  certify  on  the  record  that  there  was  sufficient  reason 
for  bringing  such  an  action  in  such  a  superior  Court,"  or  unless  a 
Judge  shall  by  order  allow  such  costs.  Section  101  of  our  District 
Court  Act  (1)  provides  that  if  the  Plaintiff  in  any  action  in  the 
Supreme  Court  shall  recover  less  than  j£30,  and  a  Judge  of  the 
Supreme  Court  shall  certify  '^  that  it  appeared  to  him  that  there  was 
a  sufficient  reason  for  bringing  or  trying  the  said  action  in  the 
Supreme  Court,  the  Plaintiff  in  any  such  case  shall  have  the  same 
judgment  to  recover  his  costs  that  he  would  have  had  if  this  Act  had 
not  been  passed."  So  that  the  powers  given  to  the  Judge  in  each 
Act  are  precisely  alike.  Well,  it  was  held  in  that  case  that  although 
in  the  opinion  of  the  Judge  it  was  not  a  fit  case  to  bring  in  the  infe- 
rior Court,  yet  if  he  thought  that  the  Plaintiff,  nevertheless,  ought  not 
to  get  his  costs,  he  might  refuse  to  grant  the  certificate.  In  other 
words,  the  Judge  is  not  bound  to  grant  the  certificate,  even  if  the 
action  could  not  have  been  brought  in  the  inferior  Court. 

Here  His  Honor  granted  the  certificate  under  the  District  Court  Act, 
that  this  was  a  fit  case  to  be  tried  in  the  Supreme  Court.  That  had 
the  effect  of  giving  the  Plaintiffs  their  costs  in  the  action.  By  this 
summons  the  same  Judge  is  asked  to  sign  a  certificate  under  the 
Statute  of  Elizabeth,  (2)  which  will  have  the  effect  of  depriving  the 
Plaintiffs  of  their  costs.     These  two  certificates  would  be  inconsistent. 

At  the  same  time,  His  Honor  desires  to  be  fortified  in  his  opinion  as 
to  the  certificate  he  did  award  by  the  expression  of  our  views.  What  I 
have  already  said  is  perhaps  sufficient  for  that  purpose.  When  I  consider 
the  question  in  relation  to  the  District  Court  Act«  there  can  be  no 

(10)  L.  B.  10  C.  p.  93. 
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doubt  of  the  propriety  of  the  decision,  that  it  was  not  a  case  to  be       1881. 
tried  in  that  Court.     The  trial  occupied  eleven  days ;  j&fty-seven  wit-      ^^^ 
nesses  were  called,  and  the  evidence  was  strongly  conflicting.     The    ^  v, 
Judge  who  presided  at  the  trial  was  cognisant  of  the  whole  pro- 
ceedings, including  the  demeanour  of  the  witnesses.     It  is  impossible 
for  us,  in  such  a  trial,  and  in  the  face  of  His  Honor's  opinion,  to  say 
the  certificate  was  improperly  granted. 

Sir  W,  Manning,  J.  If  I  granted  the  certificate  now  asked  for, 
I  should  do  exactly  the  contrary  of  what  I  was  asked  to  do  at  the 
trial,  and  which  I  then  did  without  any  objection  on  the  part  of  the 
Defendants'  counsel.  To  grant  the  certificate  now  asked  for,  would 
be  to  give  the  Plaintiffs  one  farthing  for  their  costs.  It  would  be 
diametrically  opposite  to  what  I  gave  at  the  trial.  The  only  ground 
which  has  been  argued  is,  that  if  the  Statute  of  Elizabeth  (2)  had 
been  brought  to  my  notice  at  the  trial,  it  might  have  influenced  the 
exercise  of  my  discretion.  Whether  he  acts  under  one  Statute  or 
the  other,  the  power  is  given  to  the  Judge  to  punish  the  Plaintiff  for 
vexing  the  Court  with  an  unreasonable  action.  Without  going  into 
the  question  whether  the  Statute  of  Elizabeth  is  in  force  in  this 
Colony,  I  am  disposed  to  think  we  ought  to  proceed  under  our  own 
District  Court  Act.  There  are  two  questions  under  that  Act, 
according  to  which  the  Judge  is  enabled  to  give  or  withhold  a 
certificate ;  that  is  to  say,  whether  the  action  ought  to  have  been 
brought  at  all,  or,  if  at  all,  whether  it  ought  to  have  been  brought 
in  the  District  Court.  I  think  on  both  points  the  riaintifis 
were  reasonable  in  bringing  their  action  as  they  did.  A  serious 
injury  had  been  done  them  by  the  startling  article  that  appeared 
in  the  Defendants'  paper.  Their  inquiries  gave  them  good  grounds 
to  doubt  the  truth  of  the  statements  in  that  article.  Then  there 
could  be  no  doubt  that  if  they  brought  it  at  all  they  rightly 
brought  it  in  this  Court.  The  length  of  the  trial,  the  number 
of  witnesses,  the  complexity  of  the  facts,  all  justify  them.  Mr. 
Salomon's  powerful  speech  for  the  Defendants  alone  extended  over 
six  hours.  I  do  not  think  that  under  these  circumstances  I  ought  to 
have  deprived  the  successful  Plaintiffs  of  their  costs. 

WiNDSTER,  J.  I  concur  in  thinking  that  His  Honor  ought  not  to 
grant  the  certificate  now  asked  for,  unless  he  is  prepared  to  reverse 
his  decision  in  granting  the  certificate  under  the  District  Court  Act* 
The  objects  of  section  101  of  that  Act  (1)  and  of  the  Statute  of 
Elizabeth  (2)  were  the  same — that  is,  to  prevent  actions  fit  for  the 
inferior  Courts  from  being  brought  in  the  superior  tribunals     His 
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1881.       Honor  having  certified  that  the  action  was  properly  brought  here, 
^^j^jj^j      and  that  the  Plaintiffs  ought  to  get  their  costs,  I  do  not  think  we 
V.  ought  to  interfere,  unless  strong  reasons  are  shown  for  our  coming  to 

the  conclusion  that  Sir  W.  Manning  was  wrong  in  the  view  which 
he  took  of  this  case.  The  law  throws  upon  the  Judge  who  tried  the 
case  the  responsibility  of  deciding  whether  the  Plaintiff  should  have 
his  costs,  as  having  heard  the  evidence,  and  having  seen  the  wit- 
nesses, and  being  thoroughly  conversant  with  the  case  in  all  its 
bearings,  the  Judge  is  best  able  to  form  an  opinion  as  to  its  merits. 
And,  as  observed  by  Baron  Oleashy  in  Hinde  v.  Sheppard  (6) 
''  If  the  Judge  is  applied  .  .  to  at  the  trial  to  certify  he  has  a 
general  jurisdiction  over  the  costs,  and  when  he  has  refused  the 
application  I  think  the  Court  ought  not,  without  very  strong  and 
convincing  reasons,  to  review  his  decision/' 

I,  moreover,  entirely  concur  with  the  observations  of  Sir  A.  Stephen, 
C.J.,  in  the  case  of  Buchcman  v.  Hanson,  8.  M.  Herald,  29th 
August,  1866 :  '^  The  case  was  beyond  all  doubt  a  proper  one  for 
trial  in  the  Supreme  Court,  and  that  being  so,  a  Judge  ought  not,  I 
think,  to  interpose  between  the  verdict  and  its  ordinary  result  in  an 
action  for  libel  without  strong  grounds.  It  may  well  be  that  a  Plain- 
tiff's reparation  is  fully  estimated  at  a  small  sum,  and  yet  accusations 
of  a  very  grave  character  may  have  been  made  against  him,  which 
were  not  unjustified,  but  unjustifiable.  In  such  a  case,  however  much 
the  jury  may  have  sympathised  with  the  Defendant  (and  perhaps 
properly  under  the  circumstances),  it  would  scarcely  be  right  to  make 
the  slandered  Plaintiff,  who  is  practically  punished  by  the  loss  of  sub- 
stantial satisfaction,  bear  the  whole  expense  of  the  inquiry.''  It 
appears  to  me  that,  when  a  Judge  grants  a  certificate  for  costs  under 
the  District  Court  Act,  he  must  be  taken  at  the  same  time  virtually 
to  refuse  a  certificate  under  the  Statute  of  Elizabeth. 

Application  dismissed  wOh  costs. 

Attorney  for  Plaintiffs — Heron. 

Attorneys  for  Defendants— iSIa^^erj^  and  Heydon. 
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Creditor's  Remedies  Act  19   Vic.  No.  12 — Imolvency  qf  Judffment  Creditor  in  New  ^w^m^gi.  7 
Zealand^-Revival  of  judgment  in  New  South  Wales — Practice — Amendment 
qf  smnsMns—Com,  Law  Proe.  Act  as.,  102,  n^^Resemdmg  Judge's  order. 

After  judgment  recovered  in  New  Zealand,  the  Pkmtiff  became  bankrapt. 
A  memorial  of  the  judgment  was  afterwards  filed  in  the  Supreme  Court  of  New 
South  Wales.  A  summons  in  this  GoQrt  under  s.  3  of  the  Creditor's 
Bemediee  Act  was  taken  out  in  the  Plaintiff's  name,  but  with  his  Trustee's  con- 
sent, for  execution  to  issue.  The  Defendant  objected  that  the  Plaintiff  was 
bankrupt.  Mr.  Justice  Windeyer  made  an  order  that  a  suggestion  should  be 
entered  that  the  Trustee  was  entitled  to  execution,  and  that  it  should  issue  in 
his  name.  The  Defendant  took  out  a  summons  to  rescind  this  order,  which  was 
referred  to  the  Full  Court 

Held,  by  Martin,  C.  J.,  and  Windeyer,  J.,  that  the  order  was  irregular,  and 
must  be  rescinded. 

SemiUi  that  the  judgment  oonld  be  rerired  here. 

The  proper  course  would  hare  been(l)  to  take  out  a  summons  toreriTethe 
judgment  in  the  Trustee's  name  (2),  then  a  second  summons  for  execution  to 
issue. 

Meld,  also,  that  though  no  new  circumstance  or  mistake  in  the  facts  be  shewn, 
a  Judge  may  hear  an  application  to  rescind  a  fonner  order.  But,  in  most  cases, 
he  will  refuse  to  do  so. 

Thb  Plaintiflf;  in  November,  1879,  recovered  judgment  for  £277, 
in  the  Supreme  Court  of  New  Zealand.  The  Defendant  came  to 
Sydney,  and  in  August,  1881,  a  summons  was  taken  out  under  s.  3 
of  the  Creditor's  Remedies  Act — (1)  in  Beere's  name,  upon  a 
memorial  of  the  New  Zealand  judgment,  duly  filed  under  s.  2  (n)  in 

(1)  19  Vict.,  No.  12,  B.  1.    **  It  shall  execution  should  not  issue    .    .    And 

be  lawful  for  any  person  in  whose  favour  .    .    .    it  shall  be  lawful  for  any  Judge 

any   judgment     .    .    shall  have  been  of  the  Supreme  Court    .    .    to  order 

obtained  in  the  Supreme  Court  of    .    .  ezeontion  to  issue  as  upon  a  judgment 

New  Zealand,  to  cause  a  memorial  of  .    .    of  the  Supreme  Court  odf  this 

the  same,    .    .  •  to  be  filed  in  the  offloe  colony    .    .    and  thereupon    .    .    the 

of  the  Supreme  Court,  at  Sydney,  and  person  entitled  to  such  execution  shall 

snoh    .    .    shall  thenceforth  be  a  re-  have    .    .    all  such  rights  and  remedies 

cord    .    .    and    execution    may  issue  for  the  enforcement  thereof    .    .'*    [as 

thereon    .    ."  if]  **  such  judgment  had  been  obtained 

8.  3.    "It  shall  be  lawful  for  any  in    .    .    this  colony,  and  all  such  pro* 

Judge  of  the  Supreme  Court  of   this  oeedings  may  be  had  or  taken  for  the 

colony,  upon   the   application  of  the  revival  of  such  judgment    .    .    as  may 

person  in  whose  favour  such  judgment  be  had  for  the  like  purposes  upon  any 

.    .     was  obtained,  or  his  attom^  to  judgment    .    .    of  this  colony.*'    101. 

issue  a  summons  calling  upon  the  person  Stat.  880. 

against  whom  such  judgment  (n.)  For  form  of  memorial,  see  War* 

was  obtained,  to  show  cause    .    .    why  ner  v.  Fischer.    13  S.  C.R.  356. 
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1881.  the  Sapreme  Court  of  New  South  Wales.  The  Defendant  filed  an 
'affidavit^  stating  that  Beere  became  insolvent  in  New  Zealand  in 
January^  1880^  before  the  memorial  was  filed^  and  that  the  whole  of 
CzKKwoNKA.  hig  estate,  including  the  judgment  debt,  was  now  vested,  according 
to  New  Zealand  law,  in  one,  Besley,  the  creditor's  trustee.  In  reply, 
the  Plaintiff's  solicitor  produced  affidavits  shewing  that  hehad  been  from 
the  first  authorised  to  act  on  behalf  of  both  Beere  and  Besley.  On  the 
27th  September,  1881,  His  Honor  Mr.  Justice  Wiudeyer,  in  Cham- 
Ders,  ordered  that  Besley  might  have  liberty  to  enter  a  suggestion  on 
the  record  in  this  Court  that  he  was  entitled  to  execution,  and  that 
execution  should  issue  in  his  name  for  the  amount  of  the  judgment 
debt,  less  the  Defendant's  costs  of  the  application. 

The  Defendant  immediately  took  out  a  summons  to  rescind  this 
order,  on  the  ground  that  no  proceedings  were  shewn  to  have  been 
taken  for  the  revival  of  the  judgment  in  favour  of  Besley,  either  in 
the  Supreme  Court  of  New  Zealand  or  of  this  Colony,  and  on  fnrther 
grounds  approaching  in  the  affidavits  already  read.  This  summons 
was,  on  the  18th  October,  referred  by  Mr.  Justice  Windeyer  to  the 
Pull  Court. 

Lingen,  for  the  Plaintiff,  took  the  preliminary  objection  that,  as  no 
new  circumstance,  nor  mistake  in  facts  by  the  Judge,  was  shown,  the 
Judge  could  not  hear  an  application  to  rescind  his  own  order :  2 
Chit  Arch.  1608,  12^%  Ed.  The  proper  course  for  the  Defendant 
would  have  been  to  appeal.  If  a  Judge  may  be  asked  to  rescind  his 
order  upon  the  same  facts,  and  on  grounds  already  contested  before 
him,  there  will  be  no  finality  to  Chamber  business.  The  grounds 
mentioned  in  the  summons  were  elaborately  argued  on  the  first  occa* 
sion,  and  the  affidavits  are  the  same  as  then  read. 

Salomons,  Q.C.  {Pring  with  him),  for  the  Defendant.  We  admit 
we  cannot  be  heard  as  a  matter  of  right,  but  the  Judge  has  fuU  power 
to  review  his  own  decision,  Burt  v.  Ooyder  (2). 

SiB  J.  Mabtin,  C.J.  We  think  a  Judge  has  power  to  rehear  a 
question  of  this  sort,  but  he  is  not  likely  often  to  exercise  it. 

Salorruyns,  in  support  of  the  summons  to  rescind.  The  suggestion 
ought  to  have  been  entered  on  the  New  Zealand  record.  This  Court 
could  not  decide  whether  Besley  is  entitled  to  execution  on  affidavits 
only ;  there  must  be  a  memorial  with  the  seal  of  the  New  Zealand 
Court  attached  to  it.  At  any  rate,  revival  applies  only  to  changes 
in  interest  that  occur  after  a  memorial  of  the  New  Zealand  record 

(2)  10  S.  C.  R.  109  (aj. 
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in  its  proper  state  has  been  filed  in  this  Court.    Even  if  they  can       1881. 
revive  here  the  summons  was  taken  out  in  the  wrong  name.     It 
ought  to  have  been  taken  out  by  Besley^  C.L.P.  Act^  s.  2  (3).   There         «. 
is  no  right  of  revival  at  Common  Law,  and  therefore  the  procedure  CaawowxA. 
pointed  out  by  the  statute  must  be  strictly  followed. 

Lingen,  for  the  Plaintiff.  It  is  clear  from  the  last  five  lines  of  s.  3 
(1)  that  the  judgment  can  be  revised  here.  The  only  memorial  that 
need  be  filed  is  that  of  the  judgment,  ss.  1  and  2  (1).  The  Creditor's 
Remedies  Act  is  later  than  the  C.L.P  Act,  and  therefore  overrides  it. 
Beere  comes  under  the  description,  "the  person  in  whose  favour 
judgment  was  obtained  or  his  attorney.''  And  Besley  is  entitled  to 
execution.  The  words  show  that  one  person  may  take  out  the  sum- 
mons, but  execution  may  be  issued  in  the  name  of  another.  The 
order  first  made  really  amounts  to,  and  supposes  an  amendment  of 
the  summons,  if  it  was  needed,  substituting  Besley  for  Beere.  The 
Judge  had  power  to  make  such  amendment,  BlaJce  v.  Done  (4). 
C.L.P.  Act,  s.  172  (6). 

Salomons,  in  reply.  The  powers  of  amendment  do  not  apply  to  a 
case  like  this. 

Sir  J.  Mabtin,  CJ.  In  this  matter  the  Plaintiff  recovered  judg- 
ment in  the  Supreme  Court  of  New  Zealand.  After  judgment  he 
filed  his  petition  in  the  New  Zealand  Insolvent  Court.  One  Watts 
was  first  appointed  creditor's  trustee,  and  subsequently,  one  Besley. 
An  application  was  made  in  Chambers  under  19  Vict.,  No.  12  (1)  to 
issue  execution  in  the  name  Beere.  Affidavits  were  filed  by  the 
Defendant  in  answer,  and  by  the  Plaintiff  in  reply.  At  the  hearing, 
counsel  for  the  Plaintiff  applied  to  enter  a  suggestion  of  Besley's 
name  on  the  record,  and  issue  execution  in  his  name.  His  Honor 
made  a  twofold  order  that  the  suggestion  should  be  entered,  and 
execution  issued  in  Besley's  name.  The  costs  of  the  Defendant  on 
that  application  were  to  be  deducted  from  the  judgment  debt.  The 
Defendant  then  took  out  a  summons  to  rescind  this  order,  on  the 
ground  that  it  was  irregularly  made.  His  Honor  referred  this  second 
summons  to  the  Court. 

It  was  contended  by  the  Defendant  that  the  Plaintiff  should  have 
applied  to  the  New  Zealand  Court  to  revive  the  judgment.     It  was 

(3)  C.  L.  P.  Act,  8.  102.    '<  In  oases  tion    .    .    to  have   ezeontion  of  the 

where  it  shall  become  necessary  to  roTiye  judgment  and  to  issue  ezeention  there- 

a  judgment    .    .    the    party   alleging  npon    .    ."    1 01.  Stat.  222. 

himself  entitled  to  execution  may    .    .  (4)  7  H.  <t  N.  56 ;  31  L.  J.  Ex.  100. 

apply    .     .    for  leave  to  enter  a  sngges-  (5)  1  01.  Stat.  236. 
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1881.  then  said  that^  even  if  the  suggestion  might  be  entered  in  the  record 
here,  it  could  not  be  so  entered,  except  upon  a  separate  summons 
^^  under  Section  102  of  the  Common  Law  Procedure  Act  On  the  first 
CzBRwoNKA.  point,  I  am  of  opinion  that  it  was  not  necessary  for  those  representing 
the  Plaintiff  to  apply  to  the  New  Zealand  Court.  I  think  that  a  Judge 
here  may,  for  that  purpose,  deal  with  it  as  if  it  were  a  judgment  of 
this  Court.  The  second  question  is,  whether,  the  Court  having  that 
power,  it  has  here  been  regularly  exercised  ?  I  am  of  opinion  it  has 
not.  However  convenient  it  might  be  to  make  such  an  order  upon 
such  a  summons,  the  law  does  not  permit  it.  There  must  be  a 
distinct  proceeding  with  notice  to  all  concerned  to  obtain  the  entry 
of  such  a  suggestion,  so  that  the  Defendant  may  have  full  opportunity 
of  showing  that  it  should  not  be  made.  The  order,  therefore,  must  be 
set  aside,  but,  I  think,  without  costs.  .  As  the  order  is  gone,  the  costs 
allowed  by  it  to  the  Defendant  will  go  too.  It  appears  to  me  that, 
in  order  to  obtain  execution,  Besley  must  make  two  applications ;  one, 
to  enter  his  name  on  the  record  instead  of  Beere,  and  the  second^  to 
issue  execution. 

WiNDEYER,  J.  I  agree  with  His  Honor  on  both  points.  My 
view,  as  to  the  first  point,  is  the  view  I  took  when  the  summons  first 
came  before  me.  It  is  not  necessary  to  enter  a  suggestion  on  the 
original  record ;  it  can  be  done  here.  On  the  other  point,  I  also  agree. 
When  it  was  argued  before  me,  the  effect  of  Section  102  of  the  Com- 
mon Law  Proceedure  Act  was  not  pointed  out  to  me.  I  see,  now,  it 
absolutely  requires  a  special  application. 

Order  rescinded  without  costs. 

Attorney  for  Plaintiff  and  Besley — Heron. 

Attorneys  for  Defendant — Shorter,  Fitzgerald,  and  Asher. 
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DOWLIKG  AND  Ahothsb  v.  JONES,  (c)*  1881. 


Fro-moU-^Affreement  to  renew  if  required^NoUce  qf  duire  to  renew-^EecuonaUe  December  16. 
time^-Tender  of  note  in  renewal^Damagei, 

Breach  of  agreement  to  renew  Plamtiffs'  pro-note.  The  Plaintiffii  purchased 
sheep  of  the  Defendant,  paying  for  them  by  a  note  at  six  months  which  the  De- 
fendant discounted;  bat  it  was  agreed  that  the  note  should,  if  the  Plaintifib 
required,  be  renewed  at  maturity.  The  Defendant,  as  the  Plaintiffs  knew, 
travelled  a  good  deal  about  the  country,  but  he  had  houses  at  Wagga  and 
Grenfell,  at  which  he  resided  from  time  to  time.  Three  days  before  the  maturity 
of  the  note,  Plaintifb  telegraphed  to  Defendant  at  Wagga  that  they  desired  a 
renewal ;  telegrams  were  afterwards  sent  to  Grenfell.  These  notices  did  not, 
however,  reach  the  Defendant  until  after  dishonour  of  the  note,  although  he  was 
seen  at  Wagga  the  day  before  the  dishonour.  The  Judge,  at  the  trial,  left  it  to 
the  jury,  whether  the  Plaintiffs  had  used  due  diligence  ;  no  evidence  was  given 
of  any  substantial  pecuniary  loss  resulting  from  the  dishonour.  The  jury  found 
for  the  Plaintifb  with  damages  £20  for  the  Plaintiffs*  expenses,  £10  for  their 
attorney's  expenses,  and  £150  for  general  damages. 

Heldf  that  the  verdict  of  the  jury  was  justified  by  the  evidence.  It  was  not 
necessary  for  the  Plaintiffs  to  have  tendered  a  note  in  renewal ;  it  was  sufficient 
for  them  to  have  intimated  their  desire  to  have  the  note  renewed.  The  verdict  of 
the  jury  amounted  to  a  finding  that  the  intimation  was  given  in  a  reasonable  time. 

Held,  also,  that  the  measure  of  general  damages  was  entirely  for  the  jury,  but 
that  they  were  in  error  in  allowing  the  item  of  £10  for  attorney's  expenses. 

Breach  of  an  agreement  to  renew  the  Plaintiffs'  promissory  note. 
The  Defendant  placed  under  offer  to  the  Plaintiffs  about  9^000  sheep 
upon  the  following  terms  f inter  alia),  1. — That  the  price  to  be 
paid  for  the  said  sheep  be  9s.  6d.  per  head^  payment  to  be  made  by 
promissory  note  payable  six  months  after  date  without  interest^  the 
purchaser  to  have  the  option  of  renewing  the  said  promissory  note  at 
maturity  for  four  months  by  paying  bank  interest  for  the  term  of 
such  renewal.  2. — That  in  the  event  of  this  offer  being  accepted^ 
delivery  shall  be  taken  where  the  sheep  may  then  be  within  seventeen 
days  from  above  date  (17th  June,  1879),  and  promissory  note  shall 
date  from  day  of  delivery. 

The  Plaintiffs  accepted  this  offer  and  gave  their  promissory  note^ 
dated  7th  February,  at  six  months,  payable  at  the  £.  S.  &  A.  Bank, 
Sydney,  which  the  Defendant  discounted  at  the  Joint  Stock  Bank. 

*  This  case  has  been  already  reported      an  appeal  by  the  Defendants  to  the 
twioe  OQ  demurrer  in  1  K.S.W.L.R.      Privy  Council  is  pending. 
134,347.    From  the  second  judgment, 
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1881.  Some  few  days  before  9th  August^  the  day  when  the  note  became 

due  (10th  Augast  being  a  Sunday)^  the  Plaintiffs'  solicitors  in  Sydney 


DowLiNo    jugjg  several  ineffectual  efforts  to  communicate  with  the  Defendant 


V, 


Jones.  for  the  purpose  of  informing  him  that  the  Plaintiffs  required  a 
renewal  in  terms  of  the  agreement.  The  Defendant  bought  and  sold 
cattle^  and  in  the  course  of  his  business,  as  the  Plaintiffs  knew^ 
travelled  a  good  deal  about  the  country.  His  principal  head-quarters 
were  Wagga  Wagga  and  Orenfell,  where  he  was  well  known^  and 
where  he  had  houses  at  which  he  resided  from  time  to  time.  He  was 
the  proprietor  of  a  newspaper  at  Wagga,  and  his  residence  was  next 
door  to  the  office.  His  sister  lived  in  his  house  at  Grenfell.  His 
wife  lived  with  her  mother  at  Kandwick.  On  4th  and  5th  Augast, 
Plaintiffs'  solicitors  made  inquiries  for  the  Defendant  in  Sydney  and 
at  Randwick ;  on  6th  August,  they  sent  a  telegram  addressed  to  the 
Defendant  at  Wagga  Wagga,  giving  him  notice  that  Plaintiffs 
required  a  renewal ;  on  7th,  they  telegraphed  to  Orenfell ;  on  8th,  they 
sent  another  telegram  to  Wagga  Wagga ;  other  telegrams  were  sent 
to  Wagga  aud  Grenfell  after  10th  August.  These  telegrams  were 
not  in  fact  received  by  the  Defendant  until  14th  August.  On  8th 
August  Defendant  was  staying  at  his  house  at  Wagga,  and  he  left  for 
Grenfell,  at  half-past  five,  in  the  afternoon  of  that  day,  but  there  was 
no  evidence  that  he  was  there  on  the  6th  or  7th. 

The  Plaintiffs'  promissory  note  was  presented  and  dishonoured  at 
maturity,  the  Joint  Stock  Bank  not  having  received  any  instructions 
from  the  Defendant  to  take  a  renewal.  It  was  subsequently  taken 
up  by  a  note  in  renewal  early  in  October,  as  from  the  due  date. 

At  the  trial,  which  took  place  at  Sydney,  on  28th  November,  1881, 
before  Sir  George  Innes,  J.,  and  a  jury  of  four,  evidence  of  the  above 
facts  was  given  for  the  Plaintiffs ;  no  evidence  of  special  damage  or 
of  any  pecuniary  loss  resulting  from  the  dishonour  of  the  note  was 
given.  But  evidence  of  expenses  incurred  by  the  Plaintiffis  in 
travelling  to  Sydney,  and  money  paid  to  their  attorneys  after  the 
dishonour  of  the  note  was  received  after  objection.  No  evidence  was 
called  for  the  Defendant. 

Ilis  Honor  left  the  jury  to  find  whether  the  dishonour  of  the 
Plaintiffs'  note  was  brought  about  by  the  Defendant's  breach  of 
contract,  and  whether  the  Plaintiffs  used  due  diligence  in  exercising 
their  right  to  require  a  renewal. 

The  jury  returned  a  verdict  for  the  Plaintiffs  with  damages  j£l80, 
which,  by  direction  of  his  Honor,  they  assessed  separately,  via.  :— 
£20  for  the  Plaintiffs'  personal  expenses,  £10  for  the  expenses  of 
their  attorneys,  and  £150  for  general  damages. 
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Want,  for  the  Defendant,  moved  for  a  rule  nisi  for  a  new  trial  on       1881. 
the  grounds— 1. — That  the  verdict  was  against  evidence.     2. — That 
it  was  the  duty  of  the  PlaintiflFs  to  take  reasonable  and  proper  steps      <^^^^^ 
in  due  time  to  have  the  note  renewed,  and  that  the  evidence  showed     Jonis, 
the  contrary.     8. — That  the  damages  were  excessive.     4  — ^That  the 
Plaintiffs  were  not  entitled  to  more  than  nominal  damages.   6. — ^That 
the  Plaintiffs  were  bound  to  show  that  they  tendered  to  the  Defendant 
a  note  signed  by  them  in  renewal  of  the  note  already  held  by  the 
Defendant. 

The  verdict  was  against  evidence.  The  Plaintiffs  knew  that  the 
Defendant  travelled  all  over  the  country,  and  knowing  this,  they 
ought  to  have  begun  earlier  looking  for  him  ;  they  did  not  apply  to 
him  for  the  renewal  in  a  reasonable  time,  and  he  was  entitled  to 
believe  that  they  did  not  require  a  renewal.  [Sib  J.  Mabtin,  C.J. 
That  issue  was  put  to  the  jury,  and  who  else  is  to  determine  it  ?]  It 
was  not  found  specially  by  them.  But  independently  of  this,  no 
tender  of  a  note  in  renewal  was  in  fact  made ;  all  the  Plaintiffs 
did  was  to  remind  the  Defendant  that  they  were  entitled  to  a 
renewal,  and  that  they  required  one.  There  was  no  evidence 
of  any  substantial  damage  to  the  Plaintiffs.  The  note  was 
specially  held  over  by  the  bank  until  the  Defendant  could 
be  found.  [Sir  J.  Martin,  C.J.  Where  a  note  has  been  dis- 
honoured it  cannot  be  said  that  no  damage  has  resulted  to  the 
maker.  Bolin  r.  Stewart  (1),  Marzetti  v.  Williams  (2)].  The 
facts  of  this  case  expressly  negatived  damage.  Besides,  the  dishonour 
was  caused  by  the  absence  of  the  Defendant,  and  through  no  fault  of 
nis.  [Sir  O.  Innes,  J.  The  Defendant  had  means  of  knowing  of 
the  telegrams  sent  to  him.  He  was  in  Court  during  the  trial,  and  did 
not  explain  wh^re  he  was.]  He  was  not  obliged  to  remain  at  Wagga ; 
he  was  known  to  be  migratory ;  the  contract  was  made  in  Parkes. 

Sib  J.  Mabtin,  C.J.  In  this  case  the  Defendant  sold  to  the 
Plaintiffs  several  thousand  sheep,  for  which  the  Plaintiffs  gave  their 
promissory  note  at  six  months;  but  it  was  agreed  that  the  note  should 
be  renewed  at  maturity  if  the  Plaintiffs  required  a  renewal.  The 
Defendant,  it  appears,  resided  in  different  places  in  the  colony,  but  his 
principal  place  of  abode  was  Wagga  Wagga;  he  was  known  as  A.  0. 
Jones  of  Wagga  Wagga,  and  he  carried  on  business  there. 

Some  three  days  before  the  maturity  of  this  note,  on  the  6th  of 
August,  a  telegram  was  sent  by  the  Plaintiffs'  attorney  addressed  to 
the  Defendant  at  Wagga  Wagga,  and  it  was  forwarded  on  the  same 

(1)  U  as.  596 ;  23  L.  J.C.P,  148.  (2)  1  B.  &  Ad.  41$. 
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1881.  day  to  the  Defendant's  residence  there.  This  telegram  intimated  the 
Plaintiffs'  desire  to  renew  the  note  on  the  terms  agreed  upon.  The 
DowLiNG  Dgf^n^ant  was  in  Wagga  Wagga  on  the  evening  of  the  8th,  when  he 
JoNBs.  left  for  Grenfell.  It  was  put  to  the  jury  whether  this  intimation  of  a 
desire  for  renewal  made  three  days  before  the  maturity  of  the  note 
was  sufficient,  and  they  must  be  held  to  have  found  that  the  intima^ 
tion  was  made  in  reasonable  time.  It  is  said  that  there  was  no 
evidence  to  justify  such  finding;  that  the  Defendant,  having  resi- 
dences in  other  parts  of  the  colony,  a  much  longer  notice  was 
required ;  but  it  appears  to  me  that  there  was  ample  evidence  for 
that  purpose.  If  I  had  been  on  the  jury  myself,  I  should  have 
come  to  the  same  conclusion.  If  a  person  carries  on  business  in 
different  parts  of  the  colony,  he  cannot  make  people  follow  him  about. 
It  will  depend  upon  circumstances  at  which  of  his  several  resi- 
dences persons  having  to  communicate  with  him  may  serve  notices 
upon  him. 

The  next  question  is,  whether  there  ought  to  have  been  a  tender  of 
a  note  in  renewal  of  the  matured  note.  No  case  has  been  cited  to 
establish  that  such  a  tender  is  necessary.  The  Plaintiffs  were  not 
obliged  to  send  the  Defendant,  or  to  leave  with  his  clerk  a  note 
actually  signed,  thus  allowing  two  notes  to  be  current  at  the  same 
time,  with  the  risk  that  both  might  be  used ;  it  is  sufficient  for  the 
Plaintiffs  to  intimate  to  the  Defendant  that  they  want  a  renewal. 

As  to  the  damages,  I  think  that  the  jury  was  in  error  in  giving 
the  dElO  damages  for  the  solicitors'  costs.  But  they  were  justified 
in  finding  the  other  items  of  damage.  According  to  Marzetti  v. 
Williams  (2)  and  other  cases,  it  must  be  presumed  that  some  damage 
has  resulted  from  such  a  breach  of  contract ;  and  the  amount  of  it  is 
entirely  for  the  jury. 

The  rule  will  go,  unless  the  Plaintiffs  consent  to  reduce  the  damages 
by  £10. 

Sib  G.  Innes,  J.     I  concur.     I  have  nothing  to  add. 

(7.  B,  Stephen,  for  the  Plaintiffs,  consented  to  reduce  the  damages 
by  £10. 

Rule  refused. 

Attorneys  for  the  Plaintiffs — Coonan  and  Ryan. 
Attorneys  for  the  Defendant — Want,  Johnson  and  SearvelL 
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District  Court  Appeal— 4A  Vict,  No,  30  <.  \—Noiein  hook  of  District  CowrtJudgt  December  1,9, 
— No  request  to  take  note^BUl  of  lading— Landing  on  xoharf— Wharf  must  he 
''convenient^  to  consignee  to    take  away  goods— Passing   entries  for  particular 
wkairf  is   an   authority   to    land    there— Customs    HeguUUion   Act    (42     Vict. 
No.  19)  M.  47,  49. 

Daring  atrial  in  the  District  Court  the  Judge  was  not  asked  to  take  a  note  of  a 
point  of  law  raised  by  the  Appellant's  solicitor,  but  did  in  fact  take  a  note.  The 
solicitor  also  filed  an  affidavit  that  ho  had  raised  such  point. 

Held,  that  this  was  sufficient  to  enable  the  point  to  be  discussed  on  appeaL 

Seymour  t.  Coulson  (1)  and  Morgan  ▼.  Sees  (2)  followed. 

Goods  were  shipped  in  London  on  the  "  Champion  *'  under  a  bill  of  lading  **  to 
be  delivered  at  the  port  of  Sydney  "  to  the  consignee.  The  bill  of  lading  also 
contained  a  clause  "The  master  is  to  deliver  the  goods  with  all  despatch,  and  the 
consignees  are  to  be  ready  to  receive  them  within  48  hours  after  the  ship  com- 
mences to  unload,  otherwise  the  master  may  discharge  and  store  them  at  the 
expense  and  risk  of  the  owners  of  the  goods."  The  "Champion  "  on  her  arrival  at 
Sydney  was  moored  alongside  the  "Australian  Wharf."  After  advertising  in  the 
usual  way  notice  of  discharge  the  "  Champion  "  commenced  to  unload  on  May 
16th.  The  Plaintiff  passed  entries  for  the  wharf  under  42  Vict.  No.  19.  On  May 
16th,  17th  or  18th,  the  Plaintiff's  goods  were  landed.  The  cargo  was  landed  very 
rapidly,  and  the  wharf  was  soon  so  blocked  that  the  Plaintiff's  draymen  were 
anable  to  find  the  goods  which  were  ultimately  lost.  By  the  custom  of  the  port 
of  Sydney,  delivery  at  the  wharf  is  delivery  to  the  consignee.  The  District  Court 
Judge  found  that  there  was  no  default  on  the  part  of  the  Plaintiff's  carriers,  and 
that  the  wharf  was  not  a  convenient  and  proper  one  for  ships  from  England  to 
discharge  cargo  on,  and  gave  a  verdict  for  the  Plaintiff.    On  appeal 

Seld,  that  the  Plaintiff,  having  passed  entries  for  the  "  Australian  Wharf,"  had 
authorised  the  master  to  land  the  goods  there. 

But  held,  also,  that  the  mere  landing  of  the  goods  on  the  wharf  is  not  sufficient 
delivery.  They  must  be  so  landed  that  the  consignee  can  get  them.  Verdict 
sustained. 

District  Court  Appeal.  The  plaint  contained  two  counts — 
(1.)  That  the  Plaintiff  caused  certain  goods  to  be  shipped  on  board 
the  ''  Champion/'  and  the  Defendant^  by  a  bill  of  ladings  promised 
to  deliver  the  said  goods  to  the  Plaintiff  at  the  port  of  Sydney^  but 
did  not  do  so.  (2.)  That  the  Defendant,  by  the  said  bill  of  lading, 
promised  to  take  proper  care  of  the  goods  and  to  store  the  same  until 
they  were  received  by  the  Plaintiff,  but  did  not  do  so,  whereby  they 
became  wholly  lost  to  the  Plaintiff.  Pleas — (1.)  That  the  Defendant 
was  ready  to  deliver  the  said  goods  according  to  the  terms  of  the  bill 

(1)  5  Q.B.  Div.  359,  364.  (2)  6  Q.B.  Div.  608,  514. 
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1881.       of  lading,  but  the  Plaintiff,  although  he  had  notice  of  the  premises, 

was  not  ready  to  receive  the  same,  wherefore  the  Defendant  caused 

tvsLEY     ^YxQ  said  goods  to  be  deposited  upon  the  wharf,  to  which  the  said 

Cook.       ship  was  then  moored,  being  a  place  proper  and  convenient  for  that 

purpose.     (2.)  That,  by  the  custom  at  the  port  of  Sydney,  delivery 

on  the  wharf  is  a  delivery  to  the  consignee.     Issue. 

At  the  trial,  in  the  Sydney  District  Court,  his  Honor  Judge 
Dowling  found  for  the  Plaintiff  for  the  amount  claimed — £23.  He 
also  found — (1.)  That  the  "Champion"  was  moored  alongside  the 
Australian  Wharf,  and  commenced  to  discharge  on  May  16th.  The 
usual  previous  notice  of  such  discharge  was  published  in  the  Sydney 
Morning  Herald.  (2.)  The  bill  of  lading  was  in  the  usual  form,  and 
contained  the  clause,  "  That  the  master  is  to  deliver  the  goods  with 
all  reasonable  despatch,  and  the  consignees  are  to  be  ready  to  receive 
them  within  forty-eight  hours  after  the  ship  commences  to  unload, 
otherwise  the  master  may  discharge  and  store  them  at  the  expense 
and  risk  of  the  owners  of  the  goods."  (3.)  The  missing  goods  were 
landed  either  on  the  16th,  17th,  or  1 8th  days  of  May.  The  Plaintiff 
paid  freight,  and  obtained  the  usual  papers  for  the  delivery  of  the 
goods.  The  Plaintiff's  carriers,  through  no  default  of  theirs,  were 
unable  to  find  and  take  delivery  on  the  wharf,  either  on  those  or  on 
subsequent  days.  The  carriers  went  daily  for  the  goods,  and  whilst 
they  got  other  goods  of  the  Plaintiff,  they  could  not  get  these.  The 
whole  of  the  goods  consigned  to  the  Plaintiff  only  weighed  10  tons, 
and  if  landed  and  deposited  on  a  convenient  and  proper  wharf,  could 
have  easily  been  taken  away  in  a  day.  (4.)  The  "Champion" 
had  a  very  large  and  miscellaneous  cargo  of  goods  consigned  to 
various  persons.  This  cargo  was  unloaded  by  steam  winches  with 
such  rapidity  that  in  a  few  days  the  wharf  became  blocked  up  with 
goods.  Within  a  few  days  of  the  mooring  of  the  "  Champion  *'  (on 
the  25th),  another  large  English  ship,  the  ^'Astronomer,"  was 
moored  to  the  same  wharf  and  was  unloaded  with  equal  rapidity, 
consequently,  the  cargoes  of  the  two  ships  became  mixed.  The 
custom  of  the  port  of  Sydney  was  proved.  (5.)  The  wharf,  as  then 
used,  was  not  a  convenient  and  proper  wharf  for  a  ship  coming  from 
England  to  discharge  her  cargo  at. 

The  Defendant  appealed  and  obtained  a  rule  nisi  calling  on  the 
Plaintiff  to  shew  cause  why  the  judgment  should  be  set  aside  and  a 
verdict  entered  for  the  Defendant,  upon  the  following  grounds,  (1.) 
That  his  Honor  having  found  that  the  Plaintiff  had  notice  of  the 
arrival  at  Sydney  of  the   "  Champion,"   and  that  the  goods  were 


TOL.  n.]  CASES    AT    LAW.  365 

delivered  on  to  the  Australian  Wharf  on  the  16th,  17th  or  18th  days       1881. 
of  May  last,  the  said  wharf  being  an  accustomed  wharf,  and  a  wharf  ""Z 
to  which  the  said  ship  was  moored,  and  at  which   she  discharged         v, 
other  portions  of  her  cargo,  his  Honor  should  have  found  a  verdict      Cook. 
for  the  Defendant.     (2.)  That  it  having  been  proved  that  the  said 
goods  were  delivered  according  to  the  custom  of  the  port  of  Sydney, 
his   Honor   should  have  found   a  verdict  for  the  Defendant.     (8.)  ^ 
That  it  having  been  proved  before  his  Honor  that  the  Plaintiff  had 
passed  entries  for  delivery  of  the  said  goods  on  to  the  said  wharf,  and 
his  Honor  having  found  that  the  said  goods  were  so  delivered,  the 
Plaintiff  was  precluded  from  setting  up  that  the  wharf  was  not  a 
convenient  one. 

Mr.  Sly,  the  Defendant's  attorney,  in  the  District  Court  deposed 
in  his  affidavit  that  the  grounds  stated  in  his  notice  of  appeal  "  were 
substantially  the  points  of  law  submitted  by  me  to  his  Honor."  The 
judgment  contained  the  passage  ^'  I  was  not  asJced  to  note  any  points 
of  law/'  But  it  appeared  there  was  a  note  of  the  third  ground  in  his 
Honour's  book. 

Barley y  Q.G.,  {Sly  with  him),  for  the  appellant  Defendant.  The 
Plaintiff  having  passed  entries  for  this  wharf  is  estopped  from  denying 
its  convenience. 

Salomons^  Q.C.,  for  the  Plaintiff,  objected  that  the  Judge  was  not 
at  the  trial  asked  to  take  a  note  of  this  point.'  That  is  requisite  by 
the  new  Act  (3). 

Darley,  in  reply.  That  does  not  matter.  Mr.  Sly  swears  he 
actually  took  the  point,  and  a  marginal  note  in  the  Judge'tf  book 
confirms  him.  The  new  Act  is  word  for  word  a  copy  of  s.  6  of  88 
and  89  Vict.  c.  50.  On  that  section  it  has  been  decided  by  the 
Court  of  Appeal  that  the  request  to  the  Judge  to  take  a  note  is  not 
a  condition  precedent  to  the  right  of  appeal  Seymour  v.  Ooulson  (1), 
Morgan  v.  Bees  (2). 

The  Court  held,  that  although  the  Judge  had  not  been  asked  to 
take  a  note  of  the  point,  yet  sufficient  had  been  done  at  the  trial  to 
entitle  the  Defendant  to  argue  the  point  now. 

Darley,  Q.C.,  continued.  The  Plaintiffs  were  not  obliged  to  pass 
entries  for  this  wharf.  They  might  have  passed  over-side  entries 
Customs  Regulation  Act,  1879  (3),  and  unloaded  into  a  lighter. 
But  having  authorised  the  captain  to  unload  at  the  wharf,  they 
cannot  afterwards  say  it  was  not  convenient.    The  Judge  found  it 

(3)  44  Vict.  No.  30.    See  tote  p.  132.        (3)  42  Viot.  No.  19,  b.  49,  sob.  a.  6, 

2  01.  Stat.  2597. 
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1881.       was  an  '^  accustomed '^  wharf;  it  was,  therefore,  inconsistent  to  say 

it  was  not  -^  convenient/'     To  uphold  this  judgment  would  increase 

^v^^^  the  risks  of  captains  enormously.  A  consignee  who  does  not  wish 
Cook.  to  send  his  goods  up  country  at  once,  but  who  does  not  care  to  pay 
for  storage,  will  leave  his  goods  on  the  wharf  as  long  as  he  can.  We 
cannot  land  our  goods  where  we  choose ;  we  cannot  land  them  on  a 
licensed  wharf;  to  this  wharf  other  ships  have  a  right  to  come  and 
unload  on ;  therefore,  it  must  be  the  consignee's  duty  to  see  he  takes 
delivery  promptly. 

Salomons,  Q.C.,  for  the  Plaintiff.  The  question  of  convenience  is 
not  a  question  of  law,  but  of  fact,  on  which  there  is  no  appeal.  We 
are  not  estopped  by  passing  our  entries,  for  s.  47  of  the  Customs 
Act  (8)  compels  us  to  pass  an  entry  before  we  can'  get  our  goods. 
We  cannot  land  our  goods  without  an  entry,  though  we  may  take 
them  into  lighters  by  overside  entries.  As  we  have  no  option  in  the 
matter,  we  are  not  estopped  by  passing  our  entries  for  this  wharf. 
In  every  reported  case  this  point  of  estoppel  could  have  been  raised, 
but  has  not  been.  But  even  if  we  authorised  him  to  land  there,  he 
must  so  land  the  goods  that  we  can  take  them.  The  wharf  must  be 
convenient  to  the  consignee  as  well  as  the  captain.  In  Australasian 
Steam  Navigation  Company  v,  Thurston  (4),  Mr.  Justice  Faucett, 
on  p.  264,  says — "  The  finding  of  the  jury  that  the  goods  were 
delivered  on  the  wharf  must  mean  that  they  were  placed  there  in  such 
a  way  as  to  be  capable  of  being  taken  away."  In  Parson's  Maritime 
Law,  on  p.  152,  is  a  passage  '*  The  goods  must  not  be  piled  on  the 
wharf  promiscuously  with  those  of  other  consignees,  but  the  master 
must,  as  far  as  possible,  separate  the  different  consignments,  so  as  to 
render  them  accessible  to  their  respective  owners.''  Delivery  is  not  a 
mere  naked  landing  on  the  wharf.  The  goods  must  be  so  placed 
that  we  can  take  them.  The  finding  is  not  inconsistent,  for  this 
wharf  is  accustomed  and  convenient  for  coasting  vessels,  but  not  for 
large  vessels  from  England,  which  are  unloaded  rapidly  of  a  great 
quantity  of  cargo.  Counsel  also  referred  to  Cooper  v.  Dovmward 
(5),  Dangar  v.  Champion  (6). 

Barley,  in  reply,  cited  Hyde  v.  Trent  Navigation  Company  (7), 
to  shew  that  discharge  on  the  wharf  was  delivery  to  the  consignee ; 
also  Petrocchino  v.  Bolt  (8),  that  delivery  according  to  the  custom 
of  the  port  was  delivery  to  the  consignee. 

(i)  2S.C.B.,  N.S.  259.  (7)  6  T.R.  389. 

(6)  9  S.C.R.  69.  (8)  L.R.  9  C.F.  365. 

(6)  9  S.U.B.  64  (a). 
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Sib  J.  Martin^  G.J.     This  case  is  not  free  from  difBculty^  and   '   18S1. 
during  the  argument,  my  mind  fluctuated  considerably,  but  upon 
the  whole,  I  have  come  to  the  conclusion  that  the  verdict  ought  to         ^^^ 
stand.     I  agree  with  Mr.  Darley's  argument  so  far,  that  where  the      CkwK. 
captain   of   the    ship    puts    an    advertisement    in  the    newspaper 
requesting  consignees  to  pass  entries  for  the  wharf  to  which  his  ship 
is  moored,  and  the  consignee,  as  in  this  case,  passes  an  entry  for  that 
wharf^  there  is  an  authority  for  the  captain  to  discharge  at  it— - 
there  can  be  no  doubt  about  that.     But  then  arises  this  question : — 
Will  the  mere  landing  at  that  wharf,  under  any  circumstances,  excuse 
the  captain,  if  the  goods  do  not  reach  the  consignee's  hands  ?     The 
conclusion  I  arrive  at  is  that  there  may  be  circumstances  which  will 
leave  the  captain  of  the  ship  liable,  although  landing  at  a  proper  and 
convenient  wharf,  or  one  at  which  the  consignee  authorises  him  to 
discharge. 

In  this  case  we  are  bound  by  the  facts  found  by  the  District  Court 
Judge.  There  is  no  right  of  appeal  from  the  decision  of  the  Court 
below  on  matters  of  fact.  For  the  purpose  of  applying  the  law  we 
must  take  the  facts  as  found  by  the  JudgCj  and  cannot  go  into  any 
question  as  to  whether  his  conclusions  ought  to  have  been  different. 

The  Judge  says,  among  other  things,  '^  The  missing  goods  were 
landed  either  on  the  16th,  17th,  or  18th  of  May,  and  the  Plaintiff 
paid  freight,  and  obtained  the  usual  papers  for  the  delivery  of  the 
goods,  but  the  Plaintiff's  carriers,  through  no  fault  of  theirs,  were 
unable  to  find  and  take  delivery  on  the  wharf,  either  on  those  days  or 
on  subsequent  ones.  The  carriers  went  daily  for  the  goods,  and 
while  they  got  other  goods  of  the  Plaintiff's,  they  could  not  get  these, 
although  they  made  every  enquiry  of  persons  likely  to  give  informa- 
tion about  them."  The  Judge  has  thus  found  that  the  goods  were 
landed  on  one  of  these  three  days,  and  that  the  carriers  were  there  to 
receive  and  take  them  away.  It  was  through  no  default  of  theirs  or 
of  the  consignee  that  they  could  not  obtain  the  goods ;  and  although 
they  were  landed  at  a  proper  place,  or  at  a  place  where  the  Plaintiff 
authorised  them  to  be  landed,  the  captain  is,  therefore,  responsible 
for  the  loss. 

The  goods  must  be  landed  in  such  a  way  that  they  can  be  obtained 
by  the  persons  sent  for  them.  If  they  could  not  be  obtained  by  the 
consignee  or  the  persons  sent  by  the  consignee  for  them,  they  can 
not  be  said  to  be  delivered.  It  would  be  extremely  hard  if  the 
consignee,  having  sent  to  the  proper  place  for  the  goods,  and  done 
lill  he  gould  to  ^et  them^  should  have  to  incur  the  loss  arising  from 
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1881.       their  non-delivery.    Is  there  not  a  duty  imposed  upon  the  master  of 

the  ship  not  only  to  land  the  goods^  but  to  land  them  in  such  a  way 

TiNSLET  ij^^i  j.jjg  consignee  can  take  them  away  f  The  finding  is,  no  doubt^ 
Cook.  ^^  imperfect  one,  for  we  do  not  know  how  it  was  that  the  carriers 
could  not  get  the  goods,  but  the  fact  is  found  that  they  did  not  and 
could  not  get  them  without  any  default  on  the  part  of  themselves  or 
of  the  consignee.  On  these  grounds  it  appears  to  me  that  there  is  no 
delivery,  or  anything  equivalent  to  delivery,  and,  therefore,  that  the 
appeal  should  be  dismissed  with  costs. 

WiNDETBB,  J.  I  concur  with  his  Honor  the  Chief  Justice  in  thinking 
that  the  appeal  cannot  be  sustained.  I  entirely  agree  with  his  Honor 
that  the  argument  of  Mr.  Darley  was  well  founded,  that  the  passing 
of  the  entry  for  the  wharf  where  the  ship  lay  was  an  authority  to  land 
the  goods  there.  But  the  question  arose  as  to  what  took  place  after 
that  authority  was  given.  It  might  be  that  the  wharf  was  originally 
a  fit  and  convenient  one  for  the  landing  of  the  goods;  but  from  some- 
thing which  took  place  afterwards,  whether  from  the  wharf  getting 
blocked  up,  or  from  some  other  reason,  the  Plaintiff  could  not  get 
the  goods :  and,  therefore,  if  the  wharf,  although  a  proper  and  conve- 
nient wharf  under  other  circumstances,  through  some  action  of  the 
Defendant's  got  into  such  a  state  that  the  Plaintiff  could  not  get  his 
goods,  the  Defendant  is  liable. 

Appeal  dismissed  icith  costs. 

Attorney  for  Plaintiff-— il.  De  Lissa. 
Attorney  for  Defendant — Q.  /. 


tOL.  It.]  CASfiS    AT   tAW.  §60 


LYONS  (OiixczAL  ABUoiin)  v.  HABDT. 


1881. 


Inaolvent  Act  5  Vict.  No,  17  «.  &— ilfienofioii  ({/cAe^uea  aiui  fu>te«— *'  T'Aefi  txUtmg 
eredUor" — Fraud—^cunt  for  money  had  tmd  received — Fro/ctiee  on  rule  mri^otdy  -^^^cenwer  8. 
one  counsel  heard, 

B.  H.  (the  Defendant)  and  T.  H.  were  the  only  partnen  of  a  firm  they  kneW  to 
be  insolyent.  R.  H.  sold  his  share  to  M.  for  £5,000  in  1877.  The  £5,000  was  to 
be  paid  by  four  promissory  notes,  made  by  M.  in  faronr  of  T.  H.  and  endorsed  by 
him  to  R.  H.,  falling  due  at  6,  12,  18,  and  24  months.  These  notes  were  met  by 
other  similar  notes,  cheques  and  cash  payments  out  of  the  funds  of  the  new  firm. 
The  new  firm  seqnestrated  its  estate  in  1880,  having  been  insoWent  from  the  first 
to  the  knowledge  of  R.  H.  The  official  assignee  sued  R.  H.  for  the  cheques,  &e.,  ^ 
as  void  alienations,  and  also  on  a  count  for  money  received  to  his  use ;  the  par- 
tioulan  were  confined  to  the  transactions  representing  the  last  two  of  the  original 
notes.    The  jury  found  for  the  Plaintifif  with  special  findings. 

Held,  there  was  evidence  to  justify  their  finding,  R.  H.  to  be  a  "  then  existing 
creditor  "  of  the  firm. 

Hdd,  also,  that  even  if  he  were  not  a  *'  then  existing  creditor,*'  still  the  official 
assignee  could  recover  on  the  second  count  For  R.  H.  had  sold  what  he  knew 
belonged  to  the  old  firm's  creditors,  and  received  payment  out  of  the  assets  of  the 
new  firm's  creditors ;  consequently  the  money  belonged  ex  aquo  et  bono  to  the 
official  assignee,  and  could  be  recovered  on  the  count  for  money  received. 

Moees  v.  Maepherlane  (1)  approved  and  followed. 

Declaration.  The  Plaintiff,  Samuel  Lyons,  being  the  official 
assignee  of  the  insolvent  estate  of  Thomas  Hardy  and  James  Murray, 
sued  Robert  Hardy,  for  that  the  Insolvents  prior  to  the  sequestration 
of  their  estate,  being  then  insolvent,  alienated  and  delivered  to  the 
Defendant  certain  bills  of  exchange,  promissory  notes  and  banker's 
cheques,  the  Defendant  and  other  persons  then  being  creditors  of  the 
Insolvents;  the  said  alienation  and  delivery  having  the  effect  of 
preferring  the  Defendant,  being  a  then  existing  creditor,  to  others  of 
their  creditors.  There  was  a  second  count  for  money  received  to  the 
use  of  the  Plaintiff  as  such  official  assignee.  The  Defendant  pleaded — 
(1.)  a  denial  of  the  insolvency ;  (2.)  a  denial  of  the  alienation  and 
delivery  ;  (3.)  a  denial  that  the  alienation  and  delivery  did  have  the 
effect  of  preferring  the  Defendant  to  the  other  creditors;  and 
(4)  never  indebted.     Issue. 

It  appeared  that  the  Defendant,  Robert  Hardy,  and  his  brother, 
Thomas  Hardy,  constituted  the  firm  of  Hardy  Brothers.  In  No* 
vember,  1877,  Robert  Hardy  sold  his  interest  in  the  firm  to  Jamcg 
Murray  for  JE5,000.     An  agreenient  under  seal  was  drawn  up,  by 

(1)  2  Burr   lOOo. 
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1881.       whicli  James  Murray  was  to  pay  the  consideration  in  cash,  bat  this 

"^  agreement  was  never  acted  npon.     It  was  ultimately  agreed  that  it 

^^^^'      should  be  paid  in  the  following  way:— £100  cash,   JE900   by   a 

H^w)T.     promissory  note  due  on  June  14th,  1878,  £1,500  by  a  note  due  on 

December  14th,  1878,  £1,000  by  a  note  due  on  June  14th,  1879, 

and  £1,500  by  a  note  due  on  December  14th,  1879 — all  of  which 

notes  were  to  be,  and  were  made  by  Murray  in  favour  of  Thomas 

Hardy,  and  endorsed  by  him  to  the  Defendant. 

This  was  explained  by  the  evidence  of  the  Defendant  as  follows  : — 
''I  was  to  have  had  £5,000  —  the  first  agreement  was  for  cash. 
Then  I  was  asked  to  leave  the  money  in  the  firm,  as  they  could  do 
better  with  it.     I  agreed  to  that,  and  took  the  promissory  notes.'* 

After  the  purchase  of  Robert  Hardy's  interest,  the  firm  was  carried 
on  by  Thomas  Hardy  and  Murray  under  the  style  of  Hardy 
Brothers  until  March  5th,  1880,  when  their  estate  was  sequestrated. 

The  dispute  in  this  action  was  confined  to  the  last  two  of  the 
above  promissory  notes,  and  the  cheques  and  cash  by  which  they 
were  met.  The  promissory  note  for  £1,000  due  on  June  14th,  1879, 
was  partly  met  by  two  cheques  for  £300  and  £200  respectively, 
drawn  by  Hardy  Brothers  on  the  City  Bank,  which  were  placed  to 
the  Defendant's  credit  in  the  Bank  of  New  South  Wales.  The 
balance  of  £500  was  provided  for  by  two  promissory  notes  made  by 
Thomas  Hardy  in  favour  of  Murray  and  endorsed  by  the  Defendant. 
The  former  was  for  £300  to  fall  due  on  August  17th,  and  was  taken 
up  by  Hardy  Brothers'  cheque  on  the*  City  Bank;  the  latter,  for 
£200,  fell  due  on  September  17th,  and  was  taken  up  by  James 
Murray's  own  cheque.  When  the  promissory  note  for  £1,500  fell 
due  on  December  14th,  1879,  Hardy  Brothers  placed  £234  to  the 
Defendant's  bank  account,  and  drew  three  cheques,  one  for  £166 
and  two  for  £175  each,  making  a  total  of  £750.  The  cheque 
for  £166  being  dishonoured,  was  taken  up  by  a  payment  of  £1 16  in 
cash  and  by  Hardy  Brothers'  cheque  for  £50,  which  was  honoured. 
The  two  other  cheques  for  £175  respectively  were  dishonoured.  One 
was  taken  up  by  another  cheque  of  Hardy  Brothers,  which  was  paid ; 
the  other  was  taken  up  by  £100  cash,  paid  by  Hardy  Brothers  and 
by  their  cheque  of  £75,  which  was  honoured. 

The  Flaintifi^  claimed  to  recover  the  amount  of  the  note  due  on 
14th  June,  1879,  and  the  £750  paid  on  the  note  due  14th  December, 
1879,  altogether  £1,760  and  interest. 

The  particulars  delivered  under  the  first  count  comprised  the  above 
and  all  other  notes,  bills  and  cheques  given  by  Hardy  Brothers  to 
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the  Defendant  daring  1879  ;  the  particulars  under  the  second  count       1881. 
comprised  the  cash  payments  made  in  1879  to  the  Defendants  by  ^ 
Hardy  Brothers  in  honouring  such  notes  and  cheques  and  otherwise.        ^^^ 

The  action  was  tried  before  Sir  W,  Manning  J.,  and  a  jury  of  Hardt. 
four  at  the  Sydney  sittings  in  November  1881.  The  jury  found  a 
verdict  for  the  Plaintiff  for  the  full  amount  claimed.  They  also 
found  specially:  That  the  firm  of  Robert  and  Thomas  Hardy  was 
insolvent  at  the  time  of  Robert's  sale  to  Murray ;  that  the  new  firm 
on  the  sale  to  Robert  agreed  to  be  responsible  for  the  payments  to 
him ;  that  the  new  firm  was  insolvent  from  its  commencement ;  that 
all  payments  be  made  out  of  the  new  firm's  funds ;  that  the  notes  and 
cheques  given  in  part  renewal  of  the  original  notes  were  intended  to 
operate  as  the  engagements  of  the  new  firm;  that  the  payments 
which  were  made  to  Robert  on  and  subsequent  June  14th^  1879, 
had  the  effect  of  preferring  to  the  then  existing  creditors  of  the  new 
firm ;  that  the  payments  were  voluntary  preferences ;  and  that  all 
these  facts  were  known  to  Robert. 

Salomons,  Q.C.  {PUchsr  with  him),  for  the  Defendant,  now  moved 
on  behalf  of  the  Defendant  for  a  rule  nisi  for  a  new  trial  on  the  fol- 
lowing grounds — inter  alia  :  (1)  That  the  verdict  was  against  the 
evidence.  (2)  That  there  was  no  evidence  that,  at  the  time  of  any 
of  the  alleged  alienations,  the  Defendant  was  a  creditor  of  the  joint 
estate  of  Hardy  Brothers.  (3)  That  there  was  no  evidence  that  the 
payments  and  alienations  sued  for,  had  the  effect  of  preferring  any 
then  existing  creditor  to  any  other  creditors  of  Hardy  Brothers.  This 
is  an  action  brought  under  Sec.  8  of  the  Insolvency  Act  (2).  The 
question  of  fraud  is  therefore  immaterial.  The  alienation  must  be  to 
a  "  then  existing  creditor."  Now,  Robert  never  was  a  creditor  of  the 
firm ;  he  was  only  a  creditor  of  Murray.  [Sir  J.  Martin,  C.J. 
The  jury  found  he  was  a  creditor  of  the  firm's.]  They  had  no 
evidence  to  find  so.  That  one  partner  is  the  drawer,  and  the  other 
the  endorser  does  not  make  the  firm  the  debtor.  [Sir  J.  Martin, 
C.J.  But  there  is  a  second  count  for  money  received.]  If  the  notes 
themselves  cannot  be  touched  the  monies  paid  in  honouring  them 
cannot  be  recovered. 

During  the  argument  Mr.  Salomons  proposed  his  junior  should 
read  the  evidence.  The  Court  refused  to  allow  this,  as  it  was  the 
invariable  practice  never  to  hear  more  than  one  counsel  on  a  motion 
for  a  rule  nisi. 

(2)  5  Vict.  No.  17  8.  8  enacts  "  That  preferring  any  then  existing  creditor 
all  alieiiations  .  .  by  any  person  being  to  another  shall  be  .  .  Toid.  1  01. 
insolyent   .    .    and  having  the  effect  of      ^  tat.  1142. 
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1881  Sib  J.  Martin,  C.J.     We  are  asked  for  a  rule    because    the 

amount  in  question  is  large.     That  would  have  some  weight  with  us 
^^^      if  we  were  in  any  doubt ;  but  we  do  not  entertain  any  doubt  as  to 
Habdt.     what  our  decision  ought  to  be. 

The  jury  have  specially  found  that  the  old  firm  was  insolvent  when 
Robert  Hardy  sold  his  share  to  Murray;  and  that  the  new  firm 
agreed  in  1877  to  be  responsible  for  the  payments  to  be  made  to 
Robert  Hardy  in  respect  of  that  sale.  We  think  that  the  jury  had 
evidence  to  support  that  findings  and  we  see  from  the  report  of 
his  Honor  Sir  W.  Manning,  who  tried  the  case,  that  he  is  not 
dissatisfied  with  the  verdict.  There  was  evidence  of  an  arrange- 
ment between  Robert  and  the  new  firm  by  which  in  effect  he  became 
a  creditor  of  that  firm,  and  they  became  his  debtors  for  the  £5,000, 
which  originally  was  Murray's  personal  debt.  The  jury  found  that 
Robert  knew  that  the  old  firm  was  insolvent,  when  he  sold  out,  and 
that  the  new  firm  was  insolvent  from  its  inception  throughout  its 
career.  It  logically  follows  that  the  new  firm  was  insolvent  at  the 
time  when  the  transfers  of  these  various  cheques  and  notes  took 
place,  and  that  such  transfers  had  the  effect  of  preferring  Robert  to 
their  other  creditors.  That  is  exactly  the  mischief  which  the  8th 
section  (2)  contemplates.  The  transfers  were,  therefore,  properly  held 
void  against  the  official  assignee. 

Suppose  that  this  were  not  so,  and  that  we  had  yielded  to  the 
suggestion  that  there  was  not  sufficient  evidence  to  support  the 
finding  of  the  jury  that  the  new  firm  had  become  Robert's  debtor : 
then  it  follows  that  Robert,  knowing  that  the  firm,  whose  half  share 
he  possessed,  was  insolvent,  gets  £5,000  for  the  sale  of  an  interest 
which  belongs,  not  to  him,  but  to  the  old  firm's  creditors.  He  takes 
payment  from  the  monies  of  the  new  firm,  or  rather,  as  that  firm  is 
also  insolvent,  from  the  monies  of  the  creditors  of  the  new  firm. 
Assuming  that  he  does  not  come  within  the  8th  section,  still 
he  has  received  their  money.  The  case  of  Moses  v.  Macpherlane  (1) 
clearly  shews  that  this  verdict  can  be  sustained  on  the  count  for 
money  had  and  received.  Lord  Mansfield  there  said  the  question  was, 
''  Whether  the  Plaintiff  could  recover  against  the  Defendant  in  the 
present  form  of  action  (an  action  upon  the  case  for  money  had  and 
received  to  the  Plaintiff's  use) ;  or  whether  he  should  be  obliged  to 
bring  a  special  action  upon  the  contract  and  agreement  between 
them."  The  case  was  as  follows : — Moses  had  endorsed  to  Macpherlane 
four  promissory  notes,  to  enable  Macpherlane  to  sue  one  Jacob,  the 

(1)  2  Burr.  1005. 
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maker,  on  them.  Macpherlane  gave  Moses  an  indemnity  and  agreement^  1881. 
that  Moses  should  not  be  liable  for  such  endorsement.  Nevertheless, "" 
Macpherlane,  upon  the  dishonour  of  the  notes  by  Jacob,  sued  Moses  as  ,f  ^^ 
endorsee  in  the  Court  of  Conscience.  That  Court,  which  was  of  Hardy. 
inferior  jurisdiction,  refused  to  look  at  the  indemnity,  and  gave 
judgment  against  Moses.  No  appeal  lay  from  the  Court  of 
Conscience.  Moses  then  sued  Macpherlane  in  the  King's  Bench  for 
money  had  and  received,  claiming  the  amount  of  the  verdict  in  the 
Court  of  Conscience.  He  recovered  a  verdict,  whereupon  Macpherlane 
moved  to  set  it  aside  and  to  enter  a  nonsuit,  on  the  ground  that 
money  had  and  received  was  the  wrong  form  of  action.  Lord 
Mansfield  delivered  the  unanimous  opinion  of  the  Court  in  favour  of 
the  Plaintiff.  In  his  judgment  he  says,  ^'  One  great  benefit  which 
arises  to  suitors  is,  that  the  Plaintiff  need  not  state  the  special  cir- 
cumstances, from  which  he  concludes  that  ex  cequo  et  bono  the 
money  received  by  the  Defendant  ought  to  be  deemed  as  belonging 
to  him :  he  declared  generally  that  the  money  was  received  to  his 
use,  and  makes  out  his  case  at  the  trial.''  Towards  the  conclusion 
of  the  judgment,  his  Lordship  says,  *'  The  notion  of  fraud  holds 
much  more  strongly  in  the  present  case  than  in  that,"  alluding  to 
the  case  of  Dutch  v.  Warreiiy  which  he  had  described,  ^'  for  here  it 
is  expressed.  The  endorsement  which  enabled  the  Defendant 
(Macpherlane)  to  recover,  was  got  by  fraud  and  falsehood  for  one 
purpose  and  abused  to  another.  This  kind  of  equitable  action  to 
recover  back  money,  which  ought  not  in  justice  to  be  kept,  is  very 
beneficial,  and,  therefore,  much  encouraged.  It  lies  only  for  money 
which  ex  cequo  et  bono  the  Defendant  ought  to  refund ;  it  does  not 
lie  for  money  paid  by  the  Plaintiff,  which  is  claimed  of  him  as 
payable  in  point  of  honor  and  honesty  although  it  could  not  have 
been  recovered  from  him  by  any  course  of  law ;  as  in  payment  of  a 
debt  barred  by  the  Statute  of  Limitations,  or  contracted  during  his 
infancy,  or  to  the  extent  of  principal  and  legal  interest  upon  an 
usurious  contract,  or  for  money  fairly  lost  at  play  j  because  in  all 
these  cases,  the  Defendant  may  retain  it,  though  by  positive  law  he 
was  barred  from  recovering.  But  it  lies  for  money  paid  by  mistake ; 
or  upon  a  consideration  which  happens  to  fail ;  or  for  money  got 
through  imposition,  express,  or  implied;  or  extortion;  or  oppres- 
sion; or  an  undue  advantage  taken  of  the  Plaintiff's  situation 
contrary  to  laws  made  for  the  protection  of  persons  under  those 
circumstances.  In  one  word,  the  gist  of  this  kind  of  action  is,  that 
the  Defendant,  upon  the  circumstanoes  of  the  case,  is  obliged,  by  the 
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1881.       ties  of  nataral  jastice  and  equity,  to  refand  tbe  money.''     On  the 

~  findings  of  the  jury  in  this  case,  we  see  that  the  Defendant  going  out 

i;.  of  the  insolvent  firm  gets  money  to  the  extent  of  j£5,000  in  notes  and 

Hardt.     cheques  and  cash  out  of  the  assets  of  the  new  firm.     He  first  sells 

assets  which  belong  to  his  own  creditors,  and  then  takes  payment 

out  of  assets  which  he  knows  belongs  to  the  new  firm's  creditors. 

That  is  a  clear  case  of  fraud :  and  it  follows  that  the  Official  Assignee 

can  recover  on  a  count  for  money  had  and  received.    Whichever  road 

we  travel :  whether  we  regard  the  case  as  one  of  debtor  and  creditor, 

and  fraudulent  preference — or  as  one  which,  ex  asquo  et  botw,  the 

money  sued  for  ought  to  be  paid  to  the  Plaiutifi* — the  verdict  in 

either  case  must  be  allowed  to  stand. 

Sir  W.  Manning,  J.  I  am  satisfied  with  those  findings  of  the 
jury  which  are  material  to  this  case.  I  prefer  not  to  rely  more  than 
I  can  help  upon  one  finding — not  so  material  as  the  others — ^that  is, 
that  the  old  firm  was  insolvent.  Not  that  I  think  the  jury  was 
wrong,  but  that  the  events  on  which  they  came  to  that  conclusion 
occurred  so  long  ago.  But  on  the  main  point,  that  there  was  a  new 
arrangement  with  the  new  firm  I  have  no  doubt.  It  was  evidently 
agreed  that  the  £5,000  should  go  into  the  firm,  and  that  Aobert 
should  look  to  the  firm  for  payment.  Why  that  was  done  is  a 
matter  of  surmise.  If  the  firm  became  responsible,  Robert  became 
a  creditor,  even  if  the  payments  be  treated  as  payments  in  cash.  The 
jury  found  that  they  were  made  with  notice  of  insolvency.  In  either 
case,  as  alienations  or  as  payments,  they  were  alike  void. 

Then  let  us  disregard  the  finding  of  the  jury.  Take  it  that  the 
firm  did  not  accept  the  responsibility.  Then  he  received  the  money 
of  the  new  firm's  creditors,  without  consideration,  and  with  know- 
ledge of  the  insolvency  :  and,  therefore,  ex  cequo  et  bono  it  must  be 
recoverable  by  the  Official  Assignee  as  money  received  to  his  use. 

It  appears  to  me  the  Official  Assignee  would  have  been  warranted 
in  suing  for  more  than  he  did. 

WiNDETER,  J.  I  agree  with  their  Honors  that  the  rule  should 
be  refused. 


Rule  refused. 


Attorneys  for  Plaintiff — Holdsworth  and  Evans. 
Attorney  for  Defendant — FawL 
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CAMPBELL  V.  THE  COMMERCIAL  BANKING  COMPANY  OF  SYDNEY  (a). 

Mortgagee  and  Mortgagor^Notice  qfJDemaind  under  Reed  Property  Ad,  26  Viet. 
No,  9,  8.  65^Diipent€Uion  toith  Tender— Exeenwe  Demand— No  Damtige». 

The  DefendantB'  Bank  being  Mortgagees,  demanded,  under  s.  55  of  the  B«al 
Property  Act,  from  the  Plamtiff,  the  Mortgagor,  the  sam  of  £20,029  8s.  3d.  as  the 
amount  due  as  principal  and  interest  on  three  mortgages  held  by  the  Bank.  The 
Plaintiff  had  previously  agreed  to  release  his  equity  of  redemption  to  the  Bank 
and  undertaken  to  execute  any  documents  necessary  to  effect  a  transfer.  Sub- 
sequently, he  refused  to  sign  a  waiver  of  notice  to  redeem,  and  the  Bank  (who 
were  still  on  the  B.  P.  Registry  as  Mortgagees  only),  served  him  with  this  notice 
to  enable  them  to  carry  out  a  contract  for  sale  they  had  entered  into  with  one  S. 
A  letter  from  the  Defendants'  attorneys,  sent  at  the  same  time  as  the  notice  of 
demand,  contained  the  following  passage : — *'  We  must  give  you  distinctly  to 
understand  that  such  service  (that  is  of  the  notice),  is  entirely  without  prejudice 
to  your  undertaking  to  the  Bank,  and  to  their  strict  legal  rights  thereunder.  We 
may  mention  that  the  object  of  the  Bank  in  adopting  this  present  course  is  simply 
for  the  purpose  of  saving  time  and  expense  which  would  necessarily  arise,  if  pro- 
ceedings in  Equity  were  resorted  to,  with  a  view  of  compelling  specific  performance 
of  your  undertaking  with  the  Bank."  The  Plaintiff,  in  a  letter  to  the  Bank, 
acknowledging  the  receipt  of  the  notice,  denied  his  indebtedness  in  any  larger 
amount  than  £4,500,  and  said,  with  reference  to  that  sum  :  "  I  will  immediately 
arrange  for  the  pajrment  of  the  balance ;  I  will  pay  all  the  money  secured  by  the 
three  different  mortgages.*'  His  letter  was  not  answered  by  the  Defendants,  who 
exercised  their  power  of  sale,  for  which  the  Plaintiff  sued  them,  and  recovered 
£3,000. 

Held,  affirming  the  decision  of  the  Supreme  Court,  that  these  facts  did  not 
amount  to  a  dispensation  by  the  Defendants  with  a  tender  by  the  Plaintiff  of  the 
amount  actually  due  on  the  mortgages,  asuming  that  the  claim  for  £20,029  8s.  3d. 
was  an  excessive  demand. 

Held,  aUOf  that  a  demand  of  more  than  what  was  actually  due  on  the 
mortgages  did  not  vitiate  the  notice  under  the  Real  Property  Act  (26  Vict.  No.  9, 
s.  55) ;  or  excuse  a  mortgagor  from  the  necessity  of  tendering. 

A  demand  by  a  mortgagee  of  too  large  an  amount^  unless  it  be  so  much  and 
so  made  as  to  amount  to  an  announcement  that  it  will  be  useless  to  tender  any 
smaller  amount,  will  not  be  a  dispensation  with  tender  by  the  mortgagor  of  the 
proper  sum. 

Heldf  aliOf  reversing  the  decision  of  the  Supreme  Court,  that  if  there  had  been  a 
dispensation  of  tender,  the  Plaintiff  could  recover  no  damages,  as  he  had  parted 
with  his  equity  of  redemption  (by  the  agreement  which  was  not  pleaded). 

The  Privy  Ck>uncil  will  not  interfere  with  the  discretion  of  the  Supreme  Court  as 
to  the  costs  of  a  motion  for  a  new  trial  in  such  Court. 

John  Campbell^  Mortgagor,  sued  the  Commercial  Bank,  his       1879. 
Mortgagees,  for  improperly  selling  the  mortgaged  property.    The 
action  was  first  tried  before  Mr.  Justice  Faucett  in  February,  1877,  ^ 
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1879.        when  the  jury  gave  the  Plaintiff  i£3^000.   The  Bank  moved  for  a  new 

trial  on  eight  grounds.     The  Court  granted  a  rule  nisi  on  three 

Campbell    grounds,  hut  refused  it  on  the  other  five  (1).     The  rule  was  made 

Com.  Bank,  absolute  for  a  new  trial  (2).     The  Plaintiff  appealed  to  the  Privy 

(^)         Council.     The  Bank  presented  a  cross  appeal  against  the  decision  of 

the  Supreme  Court  in  refusing  the  rule  on  the  five  other  grounds. 

The  facts,  pleadings,  &c.,  sufficiently  appear  from  their  Lordships' 

judgment. 

Herschell,  Q.C,,  and  Orachnall  for  the  appellant  Plaintiff. 

Benjamin,  Q.C,  for  the  Bank. 

The  following  is  a  copy  of  the  judgment : — ^Present :  Sir  James 
W.  Colville,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert 
P.  Collier. 

This  appeal  and  cross  appeal  have  arisen  out  of  long  and  com- 
plicated transactions  between  John  Campbell,  the  Plaintiff,  and 
the  Commercial  Banking  Company  of  Sydney,  the  Defendants,  in 
the  suit.  On  the  29th  of  May,  1867,  the  Plaintiff  executed  in 
favour  of  the  Bank  a  memorandum  of  mortgage  in  the  form  pre- 
scribed by  the  Real  Property  Act  of  New  South  Wales,  whereby 
he  pledged,  subject  to  a  subsisting  mortgage,  three  parcels  of  land, 
of  which  he  was  the  registered  proprietor  in  fee  simple  under  the 
provisions  of  the  Act,  for  the  purpose  of  securing  the  repayment  to 
the  Bank  of  £5,000  advanced  by  them  with  interest  at  9  per  cent, 
per  annum,  to  be  paid  or  allowed  with  half-yearly  rests  on  the  30th 
of  June  and  31st  of  December  in  each  year  during  the  continuance 
of  the  mortgage.  These  parcels  may  be  shortly  described  as  the 
wharf  property,  "  registered  volume  xii.,  folio  246,"  the  Coogee  pro- 
perty, *^  registered  volume  xxx.,  folio  201,'^  and  the  warehouse  pro- 
perty,  "registered  volume  xxviii.,  folio  51." 

By  a  memorandum  indorsed  upon  or  written  under  the  principal 
instrument,  it  appeared  that  the  prior  and  subsisting  incumbrance 
was  registered  as  No.  207,  and  was  a  mortgage,  dated  11th  October, 
1864,  to  secure  £3,500  and  interest  to  Francis  Mitchell  and  Oeorge 
Wigram  Allen.  This  mortgage  in  favour  of  the  Bank  was  duly 
registered  as  No.  1607. 

On  the  28th  of  February,  1870,  the  Plaintiff  executed  in  favour  of 
the  Bank  a  similar  memorandum  of  mortgage  in  the  nature  of  a 
further  charge  upon  same  premises  for  the  purpose  of  securing  the 
repayment  of  the  further  advance  of  £1,000,  admitted  to  have  been 

(1)  Kn.  14.  (2)  Kn.  240. 
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received^  and  also  of  any  further  advances  the  Bank  might  make  to       1879. 
him,  whether  upon  bills,  promissory  notes,  or  otherwise,  with  interest 
thereon.     By  a  covenant  in  this  instrument,  it  was  stated  that  the  ^^ 

interest  was  to  be  at  such  rate  per  centum  per  annum  as  the  Bank  Com.  Bank. 
usually  charged  on  similar  transactions,  and  was  to  be  payable  or         ^^^ 
chargeable  as  before,  with  half-yearly  rests.     This  second  mortgage 
was  registered  as  No.  4,513. 

It  is  upon  these  two  mortgages  that  the  questions  to  be  determined 
on  this  appeal  principally  arise.  The  Bank,  however,  held  other 
securities,  of  which  it  is  only  necessary  to  particularise  an  equitable 
mortgage  under  an  agreement  executed  by  the  Plaintiff,  on  the  29th 
May,  1867  (the  date  of  the  first-mentioned  memorandum  of  mortgage), 
upon  certain  jetties  attached  to  the  wharf  property,  not  being  lands, 
subject  to  the  provisions  of  the  B.eal  Property  Act,  and  a  mortgage 
legal  or  equitable  upon  certain  property  of  the  Plaintiff,  known  as 
Ballina.  The  former,  which  seems  to  have  covered  also  the  wharf 
and  warehouse  properties,  was  expressed  to  be  a  security  for  the 
general  balance  due  or  to  become  due  from  Campbell  to  the  Bank. 

During  the  year  1870  and  the  first  half  of  1871,  the  parties  were 
in  a  state  of  active  hostility.  On  the  Plaintiff's  part,  he  had  brought 
an  action  against  the  Bank,  claiming  large  damages  in  respect  of  a 
transaction  with  which  we  have  no  concern.  On  their  part,  they  had 
brought  an  action  against  him  for  the  balance,  which  they  claimed  to 
be  due  to  them,  and,  notwithstanding  an  ineffectual  attempt  on  his 
part  to  restrain  that  action  by  proceedings  in  equity,  had  recovered  a 
judgment  against  him  for  a  sum  between  £9,000  and  £10,000.  On 
this  judgment  they  had  taken  out  execution,  and  had  seized,  and  were 
about  to  sell  through  the  sheriff  his  interest  in  certain  properties, 
including  the  three  which  were  the  subject  of  the  mortgage  of  the 
29th  of  May,  1867. 

In  this  state  of  things,  the  negotiation  for  a  settlement,  which  is 
contained  in  the  correspondence  set  forth  in  the  record,  took  place. 
Of  this  it  is  sufficient  to  state  that  the  Plaintiff  agreed  to  release,  and 
did  release  his  action ;  that  the  Bank  abandoned  their  proceedings  in 
execution,  but  insisted  upon  his  executing,  as  he  did,  a  legal  mortgage 
of  the  jetties  with  a  power  of  sale;  that,  early  in  June,  1871,  he 
went  over  the  accounts  with  the  officers  of  the  Bank,  when  it  appeared 
that  after  making  certain  deductions,  which  he  claimed,  amounting 
to  £1,512  5s.  lid.,  there  remained  due  from  him  a  balanee  of 
£18,304  3s.  8d.;  and  that,  on  the  16th  of  June,  1871,  the 
arrangement,  touching  this  balance,  and  the  mortgages,  by  which  it. 
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1879.        or  any  part  of  it^  was  secured^  was  embodied  in  the  two  following 

documents : — 
Campbell 

V.  "  Commercial  Banking  Company  of  Sydney, 

^"^'^^"^  «  Sydney,  June  16th,  1871. 

^^'  To  Mr.  John  Campbell. 

Sir, — In  consideration  of  your  agreeing  to  release,  transfer,  and 
surrender  to  the  Commercial  Banking  Company  of  Sydney  whenever 
required  so  to  do  your  equity  of  redemption  and  interest  of  and  in 
your  wharf,  King-street,  Coogee,  ship  and  all  other  properties  now 
under  mortgage  to  the  said  Company  (excepting  that  npon  the 
Ballina  property),  and  of  your  having  given  to  them  possession  of  the 
said  properties,  I  hereby  undertake  and  agree,  on  the  part  of  the  said 
Company,  to  release  you  personally  from  all  claim  and  demand  on 
their  part  in  respect  of  any  liability  which  you  may  now  be  under  to 
them  in  respect  of  any  balance  of  account,  promissory  note,  or  bills 
of  exchange,  it  being,  nevertheless,  expressly  understood  that  nothing 
herein  contained  shall  prejudice  the  rights  of  the  said  Company 
against  any  other  person  liable  for  the  payment  of  the  said  balance  of 
account,  promissory  notes,  or  bills  of  exchange  respectively,  whether 
as  drawers,  acceptors,  indorsers,  or  otherwise,  or  in  respect  of  any 
securities  held  collaterally  or  otherwise  against  such  liabilities. 
For  the  Commercial  Banking  Company  of  Sydney, 

(Signed)  T.  A.  Dibbs,  Manager.'' 

'*  To  the  Manager  of  the  Commercial  Banking  Company,  Sydney. 

Sir, — In  consideration  of  your  agreeing  to  release  me  per- 
sonally from  all  claim  and  demand  of  the  Commercial  Banking 
Company  of  Sydney,  in  respect  of  any  liability  which  I  may  now  be 
under  to  them  in  respect  of  any  balance  of  account,  promissory  notes, 
or  bills  of  exchange,  I  hereby  for  myself,  my  heirs,  executors,  admin- 
istrators, and  assigns,  agree  to  release,  transfer,  and  surrender  to 
them  my  equity  of  redemption  and  interest  of  and  in  my  wharf. 
King-street,  Coogee,  ship,  and  other  properties  respectively  now 
under  mortgage  to  the  said  Company  (except  the  Ballina  property), 
and  when  required  to  execute  any  deed  or  documents  necessary  for 
effecting  such  release,  transfer,  and  surrender,  and  I  hereby  assent  to 
the  said  Company  taking  immediate  possession  of  the  said  several 
properties. 

Dated  at  Sydney,  this  16th  day  of  June,  1871. 

(Signed)  John  Campbbxx.' 


n 
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(A) 
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On  this  same  16th  day  of  June,  1871>  the  Plaintiff  also  signed       1879. 
the  following  memorandum  : —        .  ~ 

°  UAlfPBELL 

''  Memorandum  that  I,  the  undersigned  John  Campbell,  of  the  v, 

city  of  Sydney,  merchant,  the  registered  proprietor  of  the  properties 
comprised  in  the  two  certificates  of  title  under  the  Real  Property 
Act,  registered,  vol.  zxiii.,  folio  51,  and  vol.  xxx.,  folio  201,  do  admit 
and  acknowledge  that  all  notices  required  by  the  said  Real  Property 
Act  have  been  duly  given  to  me  by  the  Mortgagees  under  the  two 
several  mortgages  notified  on  the  said  certificates,  namely.  No.  1607, 
dated  29th  May,  1867,  and  No.  4503,  dated  28th  February,  1870." 

The  terms  of  this  memorandum,  and  the  fact  that  it  was  signed 
on  the  date  at  which  the  compromise  was  completed,  afford  strong 
grounds  for  believing  that  it  was  then  the  intention  of  both  parties  to 
effect  the  transfer  of  the  Mortgagor's  registered  title  by  proceedings 
under  the  55th,  56th,  and  57th  sections  of  the  Real  Property  Act, — 
a  waiver  of  notice  being  treated  as  equivalent  to  a  default  after  notice ; 
and  if  this  memorandum  had  not  unfortunately  and  possibly 
from  inadvertence  omitted  one  of  the  three  properties  included  in  the 
mortgages  in  question,  viz.,  the  wharf  property,  the  present  contest 
between  the  parties  would  never  have  arisen.  But,  however  that  may 
be,  it  is  clear  that  the  effect  of  this  compromise  of  the  16th  June, 
1871,  and  of  the  two  documents  above  set  forth,  was  to  give  the 
Bank,  for  good  and  sufficient  consideration,  an  equitable  title  to  the 
equity  of  redemption  and  other  interest  of  the  Plaintiff  in  the  mort- 
gaged premises,  and  to  leave  him  no  beneficial  interest  therein. 

Their  Lordships  have  thought  it  right  to  preface  their  considera- 
tion of  the  particular  questions  raised  in  the  appeals  by  this  statement 
of  the  earlier  transactions  between  the  parties,  because  it  is  by  the 
unfortunate  adoption  of  proceedings,  ostensibly  at  least,  inconsistent 
with  the  real  rights  and  relations  of  these  parties  that  the  principal 
difficulties  in  this  case  have  been  occasioned. 

The  agreement  of  1871  did  not  altogether  rest  in  fieri.  The 
Bank  was  put  into  possession  of  the  mortgaged  properties,  other  than 
Ballina,  the  Plaintiff  becoming  their  tenant  of  two  rooms  in  the 
warehouse.  He  presumably  retained  Ballina  freed  from  the  Bank's 
incumbrance.  In  October,  1872,  the  Bank  sold  the  Coogee  property 
for  £800,  and  the  purchaser  seems  to  have  obtained  the  statutory 
certificate  of  title  by  means  of  the  beforementioned  memorandum  of 
waiver  of  the  16th  of  June,  1871. 

In  the  following  month,  however,  a  difficulty  arose.  The  Bank^ 
having  tried  in  vain  to  sell  the  wharf  and  warehouse  properties  by 
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1879.  public  auction  for  an  adequate  price^  on  the  19th  November,  1872, 
entered  into  a  private  contract  with  one  Mr.  Struth  for  the  sale  to  him 
AjffBBLL  ^£  those  properties^  including  apparently  in  the  former  the  jetties 
Com.  Bank,  attached  to  the  wharf,  for  the  lump  sum  of  £9000,  subject  to  the 
(^)  conditions  of  sale  embodied  in  the  contract,  and  set  forth  at  page  27 
of  the  record.  It  was  provided  by  one  of  these  that  the  purchaser 
should,  within  seven  days  from  the  day  of  sale,  tender  to  the  vendor 
for  execution  a  memorandum  of  transfer,  in  conformity  with  the 
provisions  of  the  Real  Property  Act;  and  by  another,  that  if  the 
vendor  should  be  unable  or  unwilling  to  remove  any  objections  which 
the  purchaser  might  be  entitled  to  make  under  the  conditions,  the 
vendor  should  be  at  liberty  to  rescind  the  contract,  and,  upon  return- 
ing to  the  purchaser  all  moneys  and  securities  deposited  in  pursuance 
of  the  contract,  should  not  be  liable  to  any  sum  for  damages,  coats, 
charges,  or  expenses  incurred  by  the  purchaser  in  or  about  the 
contract.  It  is  obvious  that  this  contract  could  only  be  carried  into 
effect  by  a  transfer  by  means  of  the  machinery  of  the  Real  Property 
Act  of  the  statutory  title  in  the  properties,  which,  subject  to  the 
incumbrances  thereon,  continued  to  stand  on  the  register  in  the  name 
of  the  Plaintiff.  For  a  direct  transfer  of  such  a  title  by  the  person  in 
whose  name  it  is  registered  a  form  (form  D)  is  prescribed  by  the  Act. 
The  Bank,  however,  attempted  to  complete  their  contract,  as  in  the 
case  of  the  Coogee  property,  under  the  55th  and  the  following  sections 
of  the  statute,  and  would,  no  doubt,  have  succeeded  in  so  doing  if  the 
memorandum  of  waiver  of  the  16th  of  June,  1871,  had  included  the 
wharf  as  well  as  the  warehouse  property.  The  Registrar,  however, 
seems  to  have  objected  that  there  was  no  waiver  of  notice  as  to  the 
wharf  property ;  and  thereupon  the  Bank  tendered  to  Mr.  Campbell 
for  his  signature  the  further  memorandum  of  waiver,  which  is  set 
forth  at  page  67  of  the  record.  This  he  refused  to  sign,  saying  that 
he  had  already  signed  papers  enough,  and  would  sign  no  more. 

The  Bank  about  this  time  had  obtained  the  transfer  of  the  first 
mortgage  upon  the  property,  which  has  already  been  mentioned  as 
having  been  granted  in  1864  to  Mitchell  and  Allen  for  £3500,  and 
registered  as  No.  207. 

In  this  state  of  things  the  Bank,  instead  of  taking  the  more 
direct  and  regular  course  of  instituting  proceedings  in  equity  to 
compel  the  Plaintiff  specifically  to  perform  his  contract  of  June,  1871, 
so  far  as  it  remained  unperformed,  determined  to  save  time  and 
expense,  to  proceed  under  the  55th  and  56th  sections  of  the  Real 
Property  Act,  and  accordingly  served  him  with  the  notice  (J)  which 

(J)  See  post,  p.  384. 
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is  at  page  28  of  the  record^  their  solicitors  sending  to  him  at  the  same       1S79. 
time  the  letter  (K).     In  reply  he  wrote  to  the  Bank  the  letter  (L). 
The  effect  of  these  documents  will  be  afterwards  considered.   Nothing     .^^^^^^ 
farther  seems  to  have  been  done  by  the  Plaintiff,  and  on  the  expira-  Com.  Bank. 
tion  of  the   month  limited  by  the  notice,  the  Bank   succeeded  in         ^^) 
obtaining  from  the  Registrar  the  memorandum  of  transfer,  dated  the 
25th  of  February,  1873,  in  favour  of  Strut h,  which  is  to  be  found  at 
page   19    of    the    record.      The    consideration    expressed   in  this 
transfer  is  £8800  instead  of  £9000;  but  the  difference  seems  to  be 
accounted  for  by  the  fact  that  the  jetties,  which  were  not  subject  to 
the  provisions  of  the  Real  Property  Act,  were  conveyed  by  a  separate 
and  ordinary  deed  for  the  expressed  consideration  of  £200. 

The  admitted  effect  of  these  transactions  was  to  give  to  Struth 
an  indefeasible  title  in  the  wharf  and  warehouse  properties,  and  to 
leave  to  the  Plaintiff,  if  he  had  been  wronged  by  them,  no  remedy 
but  that  of  an  action  for  damages  against  the  Bank.  The  Plaintiff, 
accordingly,  in  August,  1876,  commenced  his  action.  His  declaration 
altogether  ignores  the  arrangement  of  June,  1871,  and  all  that  had 
been  done  under  it,  though  it  does  not  complain  of  the  sale  of  the 
Coogee  property.  His  cause  of  action  is  in  effect  thus  stated  :— 
"The  Defendants  did  not  give  to  the  Plaintiff  the  notice  required  by 
the  Rea]  Property  Act,  to  which  he  was  entitled,  but,  on  the  contrary^ 
gave  him  a  notice  purporting  to  be  according  to  the  provisions  of  the 
Act,  by  which  they  demand  the  payment  to  them  of  an  amount  of 
money  much  larger  than  the  amount  then  due  to  them  on  the  said 
memoranda  of  mortgage,  and  after  giving  such  notice,  refused  to 
receive  from  the  Plaintiff  the  amount  of  principal  and  interest  which 
was  then  actually  due  on  the  said  memoranda,  although  the 
Plaintiff  was  always  ready  and  willing,  and  offered  to  the  Defendants 
to  pay  the  said  amount  so  then  due  to  the  Defendants,  and  the 
Defendants  insisted  upon  the  payment  of  the  amount  so  as  aforesaid 
claimed  by  them  in  the  said  notice,  and  which  was,  as  aforesaid,  far 
in  excess  of  the  amount  then  really  due;  and  because  the  Plaintiff 
would  not  pay  the  larger  sum,  the  Defendants,  in  part  alleged  exer- 
cise of  their  powers  in  that  behalf,  proceeded  to,  and  did  in  fact  sell 
the  firstly  and  thirdly  before-mentioned  parcels  of  land,  and  the 
Plaintiff's  estate  and  interest  therein,  to  one  John  Struth,''  &c. 

Their  Lordships  entirely  concur  with  the  Chief  Justice  in 
thinking  that  the  real  cause  of  action  to  be  extracted  from  this  con- 
fused statement  is,  that  though  the  Plaintiff  was  ready  and  willing  to 
pay  what  was  really  due,  the  Defendants  refused  to  accept  it.     If, 

(K)  See  po8t,  p.  884.  (L)  See  poei,  p.  886. 
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Campbell  ^'^^  ^*^  ^^^^  regularly  put  in  issue,  it  would  have  lain  on  him  to 
v^        prove  that  issue. 

The  Defendants,  however,  before  pleading,  filed  a  demurrer,  upon 
which,  as  the  Chief  Justice  states,  the  Court  held  that  the  statements 
in  the  declarations  which  have  already  been  set  forth  were  equivalent 
to  an  allegation  that  a  tender  had  been  dispensed  with  by  the 
Defendants.  There  was  no  appeal  against  that  ruling,  and  the 
demurrer,  its  grounds,  and  the  proceedings  upon  it,  are  not  in  the 
printed  record. 

Ultimately  the  Defendants  pleaded— 1st,  that  they  were  not 
guilty;  2ndly,  that  they  did  give  the  notice  required  by  law;  Srdly, 
that  they  did  not  dispense  with  the  tender  by  the  Daintiff  of  the 
amount  of  principal  and  interest  which  was  actually  due  on  the 
memorandum  of  mortgage  as  alleged ;  and  4thly,  that  the  sale  in  the 
declaration  mentioned  took  place  by  the  leave  and  license  of  the 
Plaintiff.  On  these  four  issues  the  parties  went  to  trial,  and  there 
was  a  verdict  for  the  Plaintiff  for  damages  to  the  amount  of  £300. 

The  Defendants  thereupon  moved  the  Court  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had. 
They  moved  upon  eight  different  grounds,  via. : — 1st,  that  the  verdict 
was  against  evidence  and  the  weight  of  evidence ;  2ndly,  that  the 
damages  were  excessive ;  Srdly,  that  the  Judge  should  have  told  the 
jury  that  there  was  no  evidence  of  a  dispensation  by  the  Defendants 
with  a  tender  of  the  amount  actually  due ;  4thly,  that  he  was  wrong 
in  holding  that  there  was  no  evidence  in  support  of  the  plea  of  leave 
and  license ;  5thly,  that  the  Plaintiff  was  estopped  by  his  deed  from 
denying  that  he  was  indebted  at  that  date  to  the  Bank  in  the  sum  of 
£18,804  8s.  8d.,  and  that  the  Judge  ought  to  have  so  ruled;  6thly, 
that  the  moneys  paid  by  the  Defendants  in  respect  of  certain  past 
due  endorsements  were  further  advances  under  the  mortgage,  as  were 
also  the  amounts  paid  for  repairs  to  wharf  and  other  charges  inci- 
dental to  the  management  of  the  wharf  property,  and  that  the  Judge 
should  so  have  ruled ;  7thly,  that  the  Judge  should  have  told  the 
jury  that  the  waiver  of  notice  signed  by  the  Plaintiff  on  the  16th 
June,  1871,  was  a  waiver  of  notice  as  to  all  the  properties  under  mort- 
gage ;  8thly,  that  the  Judge  ought  to  have  told  the  jury  that  it  was 
immaterial  what  amount  was  mentioned  in  the  notice  of  demand,  and 
that  he  should  not  have  told  the  jury  that  the  notice  was  bad  if  given 
for  an  amount  unreasonably  in  excess  of  what  was  actually  due. 
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The  Courts  on  the  13th  March,  1877,  granted  the  rule  to  show       1879. 
cause  moved  for  on  the   1st,  8rd,  and  8th  of  these  grounds,  but 
refused  it  upon  the  2nd,  4th,  5th,  6th,  and  7th.     Upon  the  2l8t  of         ^^ 
June,  1877,  the  Court  unanimously  ordered  that  the  verdict  be  set  ^^  Bakk. 
aside,  and  a  new  trial  of  the  issues  joined  in  the  action  be  had.     It         (^' 
further  ordered  that  the  Plaintiff  should  pay  to  the  Defendants  their 
costs  of,  and  occasioned  by,  and  incident  to  the  said  motion. 

The  Plaintiff  has  appealed  against  this  order  absolute,  and  the 
Defendants  have  preferred  a  cross  appeal  against  so  much  of  the 
order  made  on  the  application  for  the  rule  nisi  as  refused  to  grant 
that  rule  upon  the  2nd,  4th,  5th,  6th,  and  7th  of  the  grounds  on 
which  it  was  moved  for. 

Their  Lordships  have  come  to  the  conclusion  that  the  Supreme 
Court  of  New  South  Wales  was  right  in  setting  aside  the  verdict  of 
the  jury  in  this  case,  and  further,  that  there  ought  to  be  a  new  trial 
of  the  issues  joined  in  t^e  action  generally.  It  appears  to  them  that, 
if  the  case  be  regarded  as  one  between  a  mortgagor  and  a  mortgagee 
who  had  sold  under  the  provisions  of  the  Real  Property  Act,  the 
Plaintiff  must  be  taken  to  have  failed  to  substantiate  that  which  was 
the  original  foundation  of  his  action,  as  stated  in  his  declaration,  viz., 
that  he  was  ready  and  willing,  and  offered  to  pay  what  was  actually 
due  upon  the  security.  The  decision  on  the  demurrer,  and  the  plea 
that  was  filed  in  consequence  thereof,  no  doubt  altered  the  question  to 
be  tried  to  this  extent,  that  it  lay  upon  the  Plaintiff,  instead  of 
proving  a  tender,  to  excuse  his  not  having  made  one,  by  proof  that 
the  Defendants  had  waived  it.  But  it  was  essential  to  the  maintain- 
ance  of  the  action  that  the  Plaintiff  should  prove  that  there  had  been 
the  alleged  dispensation  by  the  Defendants  of  what  he  would  other- 
wise have  to  show  he  had  done,  or  was  ready  and  willing  to  do. 

Their  Lordships  concur  with  the  learned  Judges  of  the  Supreme 
Court  in  thinking  that,  if  there  was  any  evidence  to  go  to  the  jury  on 
the  issue  raised  by  the  third  plea  (a  question  which  they  do  not  decide, 
as  there  was  no  motion  for  a  nonsuit)  that  evidence  fell  far  short  of 
being  sufBcient  to  support  the  finding  of  the  jury  in  the  Plaintiff's 
favour.    Of  express  dispensation  there  is  no  evidence  whatever. 

The  Plaintiff,  however,  invokes  the  authority  of  the  decision  in 
"The  Norway,"  3  Moore  P.  C.  C.  N.  S.,  245.  In  that  case  it  was 
undoubtedly  niled  as  between  the  master  of  a  ship  and  the  consignee 
of  the  cargo,  that  although  the  mere  fact  that  the  master  claimed  more 
than  was  due  to  him  would  not  dispense  with  a  tender  on  the  part  of 
the  consignee  of  the  freight  really  due,  the  demand  of  the  larger  sum 
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1879.       might  be  so  made  as  to  amount  to  an  announcement  by  the  master 

that  it  was  useless  to  tender  any  smaller  sum,  for  that,  if  tendered,  it 

^^^*"'   would  be  refused,  and  that,  if  this  were  shown,  it  would  amount  to  a 
GoM.  Bakk.  dispensation   with   any   tender.      The  application   of  such  a   rule 
M         obviously  depends  upon  the  special  facts  of  each  particular  case. 

In  order  to  bring  the  present  case  within  the  rule,  it  is  contended 
that  the  dispensation  is  legitimately  to  be  inferred  from  the  com- 
bination of  the  following  circumstances;  first,  that  the  notice  J 
demanded  payment  of  the  sum  of  £20,029  8s.  8d.,  as  due  upon  the 
mortgages  -,  secondly,  that  the  letter  K,  after  referring  to  the  com- 
promise and  contract  of  the  I6th  June,  1871,  contained  an  intimation 
that  the  service  of  the  notice  was  without  prejudice  to  the  Plaintiff's 

'*  24  December,  1872. 
(J.)  In  terms  of  the  55th  section  of  the  Beal  Property  Act,  26  Vict.  No.  9, 
I  hereby  give  you  notice  that  I  do  demand  on  behalt  of  the  Commercial  Banking 
Company  of  Sydney,  the  immediate  payment  by  you  of  the  sum  of  £20,029  Sb.  3d., 
being  the  amount  of  principal  and  interest  moneys  now  due  and  owing  by  yon  to 
the  said  Bank  under  and  by  virtue  of  a  certain  memo,  of  mortgage,  &c,  (setting 
out  the  memoranda  of  mortgage  before  mentioned).  And  I  further  give  you 
notice  that  unless  the  said  sum  of  £20,029  8s.  3d.  be  paid  to  the  Bank  at  the 
expiration  of  one  calendar  month  from  the  date  of  the  notice  of  this  service  on 
you^  the  said  Bonk  will,  as  the  law  directs,  proceed  to  sell  the  lands,  heredita- 
ments, and  premises  above  mentioned  or  referred  to,  and  comprised  in  the  throe 
several  memoranda  of  mortgage,  in  pursuance  and  exercise  of  the  power  for 
such  purposes  reserved  to  the  said  Bank  by  the  said  Act,  and  of  all  other  powen 
in  any  wise  enabling  the  said  Bank  in  that  behalf." 

(E.)    (Messrs.  Want,  Johnson,  and  Want  to  Plaintiff.) 

"24  December,  1872. 

Referring  to  the  undertaking  you  gave  the  Commercial  Bank  on  the 
16th  June,  1871,  to  execute,  when  required,  any  deeds  or  documents  necessary  for 
effecting  a  release  of  your  equity  of  redemption  of  the  mortgaged  property  in 
favour  of  the  Bank,  and  your  refusal  to  comply  with  the  terms  of  such  undei^ 
taking,  the  Bank  have  decided  to  give  you  notice,  in  pursuance  of  the  provisions 
of  the  Real  Property  Act  demanding  payment  of  the  amounts  of  principal  and 
interest  moneys  due  and  owing  by  you  under  four  mortgages  to  the  Bank,  and 
also  further  notice  of  their  intention  to  proceed  to  a  sale  of  the  mortgaged  property 
if  such  principal  and  interest  moneys  are  not  paid  within  the  time  prescribed 
under  the  Act.  Our  clerk,  Mr.  Haddock,  will  serve  you  with  the  notice  before 
referred  to.  At  the  same  time,  we  must  give  you  distinctly  to  understand  that 
such  service  is  entirely  without  prejudice  to  your  undertaking  to  the  Bank,  and 
to  their  strict  legal  rights  thereunder.  We  may  mention  that  the  object  of  the 
Bank  in  adopting  this  present  course  is  simply  for  the  purpose  of  saving  time  and 
expense,  which  would  necessarily  arise  if  proceedings  in  equity  were  resorted  to, 
with  a  view  of  compelling  specific  performance  of  your  undertaking  with  the 
Bank.  We  almost  omitted  to  inform  you  that  the  Bank  will  hold  you  responsible 
for  any  loss  or  damage  they  may  sustain  in  consequence  of  your  refosal  to  oomply 
with  the  spirit  and  letter  of  your  undertaking." 
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undertaking  to  the  Defendants  under  that  arrangement,  and  that       1879. 
their  only  object  in  taking  their  present  course  was  to  save  the  time  — ^— — 
and  the  expense  which  would  be  incurred  by  suing  in  equity  for  a      -^^^^ 
specific  performance  of  that  undei taking;  and  lastly,  that  they  had  Com.  Bank. 
already  contracted  to  sell  the  premises  comprised  in  the  mortgage  to         ^^) 
Strath. 

As  to  the  first  of  these  grounds^  the  learned  Judges  of  the  Supreme 
Court  have  held^  and  in  their  Lordships^  opinion,  have  correctly  held, 
not  only  that  a  notice  under  the  Act  is  not  bad  because  it  demands 
more  than  is  due,  and  that  the  jury  should  have  been  so  instructed 
(a  ruling  which  affects  principally  the  finding  on  the  second  issue), 
bat  that  where  a  demand  is  made  for  a  larger  amount  than  that  which 
ia  really  due,  such  demand  does  not  do  away  with  the  necessity  for 
tendering  what  is  actually  due,  unless  there  is  at  the  same  time 
refusal  to  receive  less.  Let  it  be  granted  that,  on  the  authority  of 
"  The  Norway,"  such  a  refusal  may  be  implied  from  the  circumstances, 
and  that  an  excessive  and  wrongful  demand  may  be  one  of  such  cir- 
camstances.  Looking  at  the  memoranda  of  mortgage,  and  particularly 
at  the  stipulation  in  that  of  the  29th  February,  1870,  as  to  further 
advances^  and  looking  at  the  accounts  as  subsequently  rendered  and 
settled,  their  Lordships  are  by  no  means  satisfied  that,  if  the  relation 
of  mortgagor  and  mortgagee  had  been  re-established  between  the 
parties,  and  the  account  properly  adjusted,  the  Bank  might  not  have 
been  found  entitled  to  all  it  demanded,  and  that  without  calling  in 
aid  the  principle  of  consolidation  of  mortgages,  to  which  Mr.  Justice 
Hargrave  refers.  Mr.  Justice  Paucett,  who  tried  the  cause,  says  that 
nearly  the  whole  of  the  £20,000  demanded  was  unquestionably  due 
by  the  Plaintiff,  and  their  Lordships  cannot  think  that  even  if  there 
were  some  excess,  it  was  so  large  or  so  wrongful  as  to  justify  an 
inference  that  the  Defendants  would  refuse  to'accept  what  was  justly 
due. 

As  to  the  two  other  circumstances  relied  upon,,  they  no  doubt 
support  the  theory  that  the  Defendants  never  contemplated  the 
redemption  of  the  mortgaged  premises  when  they  took  this  mode  of 
putting  themselves  in  a  position  to  complete  the  title  of  Struth  as  to 
one^  and  one  only,  of  the  properties  contracted, to  be  sold  to  him.  It 
does  not,  however,  necessarily  follow  that  if  the  Plaintiff,  acting  on 
the  assumption  that  the  Defendants,  by  their  conduct,  had  re- 
established the  relation  of  mortgagor  and  mortgagee,  had  offered  to 
pay  what  was  really  due,  they  might  not  have  accepted  it.  Indeed, 
if  that  sum  had  approached  that  claimed,  it  might  have  been  for  their 
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1879.  interest  to  accept  it,  considering  the  amount  realised  by  the  sale,  and 
the  circumstance  that  by  one  of  the  conditions  of  sale  they  had 
▲MPBBLL  ppQ|;^^;|.gj  themselves  against  any  claim  by  Struth  for  damages  by 
Com.  Bank,  reason  of  the  non-completion  of  the  contract  with  him.  The 
(^)  Plaintiff,  however,  did  nothing  but  write  the  letter  (L),  the  effect  of 
which,  treating  the  mortgage  as  open,  is  merely  to  su^ccst  that  the 
account  was  to  be  stated  on  a  principle  clearly  erroneous,  and  to  say 
that  if  his  principle  were  accepted,  he  "  would  arrange ''  for  the 
payment  of  the  balance  to  be  so  arrived  at,  a  balance  far  less  than 
the  amount  actually  due.  It  is  pure  matter  of  speculation  what 
would  have  happened  had  he  made  a  proper  tender,  or  taken  any  of 
the  other  steps  which  Mr.  Justice  Faucett  suggests  as  capable  of 
being  taken  for  the  protection  of  his  interests,  real,  or  supposed.  He 
was  content  to  do  nothing,  he  allowed  the  proceedings  to  go  on,  and 
more  than  five  years  after  the  completion  of  Struth's  title  brought 
this  action  of  damages.  He  ought  not  to  be  allowed  to  escape  the 
necessity  of  proving  the  allegations  essential  to  the  maintenance  of 
his  action,  by  means  of  an  inference  from  the  acts  and  conduct  of  the 
Defendants  which  is  not  deducible  from  them  by  neqessary  implication. 
Thus  far  their  Lordships  have  agreed  with  the  learned  Judges  of 
the  Supreme  Court.  They  are,  however,  constrained  to  differ  from 
them  upon  their  raling  as  to  the  amount  of  the  damages  awarded  by 
the  jury.  The  settlement  of  the  16th  of  June  was  not  pleaded ;  and, 
therefore,  the  question  whether  it  was  a  bar  to  the  action  does  not 
arise  on  the  pleadings  by  way  of  defence.     But  the  arrangement  and 

(L )    (PUmtiff  to  the  Defendants'  manager).    27  Dec.,  1872. 

"I  am  in  receipt  of  your  notice  claiming  £20,000  from  me.  .  .  .  Your 
notice  cannot  possibly  be  in  accordance  with  the  Real  Property  Act.  The  pro- 
visions of  that  Act  enable  a  mortgagor  to  redeem  his  property  by  paying  within  a 
giren  time  the  amonnt  for  which  a  mortgage  was  given.  When  Mr.  Anderson  and 
myself  purchased  the  Commercial  Wharf  we  gare  a  mortgage  to  Allen  and 
Mitchell  for  a  portion  of  the  purchase-money— £3500.  This  mortgage,  I  under- 
stand, has  fallen  into  the  hands  of  your  Bank.  I  am  willing,  and  I  hereby  oflfiBr 
to  pay  the  amount,  as  I  told  your  solicitor  some  time  tgo,  at  any  moment.  It  is 
quite  separate  from,  and  has  nothing  to  do  with  any  other  matters  between  the 
Bank  and  me.  But,  going  further,  I  am  willing  to  do  more.  I  will  pay  all  the 
moneys  secured  by  the  three  different  mortgages  on  the  Commercial  Wharf ;  and 

you  cannot  ask  or  enforce  anything  more The  total  amount   therefore 

secured  is  £9500.  To  be  deducted  from  that  is  the  value  of  Little  Coogee  Bay, 
which  cost  me  £3000,  sold  by  you ;  and  the  income  deriyed  from  the  wharf  for 
the  first  year  and  a  half,  which,  according  to  yeur  own  representations,  must  hare 
exceeded  £2000.  Deduct  the  above  two  amounts  from  the  £9500,  and  /  mil 
immedieUely  arrangt  for  the  payment  of  the  balance.  The  mortgages  themselTes 
will  proTe  that  the  amounts  aboTe  stated  are  ooirect " 


Cahpbsll 

V. 
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all  its  circumstances  were  proved  in  the  cause.     The  result  was  to       1879. 

show  that^  unless  that  arrangement  had  been  completely  and  for  all ' 

purposes  rescinded,  the  Plaintiff  had  not  any  beneficial  interest  in  the 

property  sold.     When,  therefore,  the  question  arose  what  damage  he  Com.  Bank. 

had  really  sustained  by  the  wrongful  sale  of  the  property,  if  wrongful         (^) 

it  were^  the  answer  should  have  been  ^nil.'     The  declaration  ends 

with  the  following  statement  as  to  damages  : — "  Whereby  the  Plaintiff 

has  lost  and  been  deprived  of  the  said  lands  so  as  aforesaid  sold  by 

the  Defendants,  and  his  the  said  Plaintiff's  estate  and  interest  therein^ 

and  the  gains  and  profits  which  he  would  have  made  from  the  same, 

etc.''     It  appears   to  their  Lordships  that  the  settlement  of  1871 

cannot  be  treated  as  rescinded.     Such  a  rescission  could  take  place 

only  by  mutual  agreement,  or  by  some  proceeding   which   would 

restore  the  parties  to  their  original  position.     There  has  been  no  such 

proceeding,  and  there  has  been  no  such  agreement.    The  Defendants, 

when  they  served  the  notice,  expressly  gave  the  Plaintiff  notice  that 

they  reserved,  and   insisted  on  their  rights  under  the  settlement. 

They  completed  the  sale    of    the    warehouse    property    in    strict 

conformity  with  the   settlement,  and  by   means  of  the  Plaintiff's 

memorandum  of  waiver  of  the  16th  of  June,  1871,  for  that  property 

is  not  included  in  notice  (J).     On  the  other  hand,  the  Plaintiff  has 

done  nothing  to  reinstate  the  Defendants  as  mortgagqrs  of  Ballina  or 

otherwise  in  their  former  position ;  if,  indeed,  it  be  possible  to  do  so. 

Hence,   if  the  Plaintiff  were  to  show  that   he   had   sustained  an 

actionable  wrong  by  means  of  the  Defendants  having  got  rid  of  his 

registered  title  to  the  wharf  property,  by  an  irregular  proceeding  he 

would  not,  in   their  Lordships'   opinion,   be   entitled  to   damages 

calculated  on  the  assumption  of  his  having  a  beneficial  interest  in 

the  property,  or,  indeed,  to  any  but  nominal  damages. 

Upon  the  other  points  raised  by  the  cross  appeal  their  Lordships 
do  not  think  it  necessary  to  say  much.  If  the  question  had  been  as 
to  the  actual  sale  to  Struth,  there  was,  no  doubt,  abundance  of 
evidence  to  prove  leave  and  license  which  should  have  been  brought  to 
the  notice  of  the  jury.  But  the  sale  in  the  declaration  mentioned, 
and  as  such  referred  to  in  the  plea,  is  one  not  made  in  conformity 
with  the  settlement  of  the  16th  of  June,  1871,  or  by  means  of  the 
actual  contract  with  Struth,  but  one  alleged  to  have  been  made 
subsequently  to  the  notice,  and  by  virtue  of  the  power  of  sale  given 
by  the  Real  Property  Act. 

Mr.  Benjamin,  as  to  the  5th  ground  on  which  the  rule  nisi  was 
moved  for,  admitted  that  he  could  not  contend  there  was  an  actual 
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1879.        estoppel ;  though^  and  in  that  their  Lordships  agree^  the  admission  in 
the  deed  referred  to  might  be  pregnant  evidence  as  to  the  state  of  the 


Campbkll 

V.         accounts, 
Com.  Bank. 

(A) 


Their  Lordships^  not  having  gone  fully  into  those  accounts^ 
desire  to  say  no  more  of  the  6th  ground  than  that  the  moneys  paid 
by  the  Defendants  in  respect  of  the  past  due  endorsements  would 
seem^  prima  facie,  to  fall  within  the  category  of  further  advances 
under  the  mortgages. 

The  7th  ground^  however^  seems  to  be  wholly  unsustainable. 
Whatever  the  intention  of  the  parties  may  have  been^  the  wharf 
property  was,  in  point  of  fact^  omitted  from  the  waiver  of  notice ;  and 
it  could  not  be  the  duty  of  the  Judge  to  tell  the  jury  that  they  were 
to  treat  it  as  included  therein.  Nor  is  it  easy  to  see  how  such  a 
direction  could  have  affected  the  result  of  the  trial. 

A  point  that  hbs  not  yet  been  noticed  has  also  been  raised  by 
the  Plaintiff's  appeal.  It  is  that  of  the  propriety  of  ordering  the 
Plaintiff  to  pay  to  the  Defendants  their  costs  of  and  incident  to  the 
motion.  Their  Lordships  conceive  that  this  question  of  costs  must 
be  regulated  by  the  practice  of  the  Supreme  Court  of  New  South 
Wales,  and  do  not  think  it  would  be  right  to  interfere  with  the 
discretion  of  the  learned  Judges  concerning  it. 

The  result  is  that  their  Lordships  will  humbly  advise  her 
Majesty  to  dismiss  the  appeal  of  the  Plaintiff  and  to  'allow  the  appeal 
of  the  Defendants;  and  to  affirm  the  order  of  the  21st  of  June,  1877, 
which  is  in  terms  one  for  a  new  trial  generally.  It  does  not  appear 
to  them  to  be  necessary  to  advise  her  Majesty  to  make  any  further 
order  upon  the  questions  raised  by  the  Defendants'  appeal.  They 
have  sufficiently  indicated  their  opinion  upon  those  questions,  and 
have  no  doubt  that  if  the  case  should  ever  come  on  for  a  second  trial, 
due  weight  will  be  given  to  them.  The  Respondents'  cost  of  the 
appeal  must  be  paid  by  the  Appellant 

Attorneys  for  the  Plaintiff — Bolin  a/nd  Salter. 

Attorneys  for  the  Bank,  Sydney — Want^  Johnson  and  Want. 
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CAMPBELL  V.  GOMMEBCIAL  BANKING  COMPANY  OF  SYDNEY  (b)        1881. 


The  faeti  were  the  anme  as  in  Campbell  r.  Commercial  Bank  (▲)  ante  p.  375,  bat  March^y  10, 
the  Jury  on  the  second  trial  found  that  the  amount  due  on  the  mortgagee  was  rery 
oonaiderably  lees  than  £20,029  Ss.  3d. 

Hdd  [per  Mabtik,  C. J.,  and  WnfDKTXR,  J.— MANiONa,  J.,  d%s8,),  that  the  ex- 
cetBiTe  demand  did  not  diapenee  with  the  neoeadty  of  a  tender  by  the  mortgagor 
of  the  proper  amount. 

The  facta,  that  the  mortgagee  has  been  in  poaaession,  and  has  sold  part  of  the 
property,  and  that  the  accounts  are  complicated  and  disputed,  make  no  difference. 
(MAmrnro,  J.,  diff.) 

The  second  trial  took  place  before  Sir  W.  Manning,  J.,  on  August 
4th,  1880,  and  the  nine  following  days.  In  addition  to  the  evidence 
given  on  the  first  trial,  the  Plaintiff  deposed  to  conversations  with 
Monro,  the  assistant  accountant  of  the  Bank,  and  with  Maddock,  the 
managing  clerk  of  the  Bank's  Attorneys.  Munro  had  brought  the 
Plaintiff  the  waiver  of  notice  as  to  the  wharf  property.  The  Plaintiff 
refused  to  sign  it,  and  asked  what  was  owing  to  the  Bank.  Munro 
replied,  ''  We  cannot  take  the  money,  for  we  have  sold  the  wharf  to 
Struth."  To  Maddock  the  Plaintiff  had  said,  ''Tell  me  what  is 
aetually  due.  I  only  want  my  wharf  back  again.''  His  Honor 
rejected  Maddock's  answer.  There  was  also  a  great  deal  of  evidence 
as  to  certain  transactions  in  maize  by  the  Plaintiff,  in  which  he  alleged 
the  Bank  acted  oppressively  in  discounting  his  bills. 

At  the  close  of  the  Plaintiff's  case  the  Defendants'  counsel  moved 
for  a  non-suit,  which  had  not  been  done  at  the  first  trial.  His  Honor 
refused  a  non-suit,  as  at  that  stage  of  the  case  there  was  only  evidence 
that  J64,500  was  due  to  the  Bank,  whereas,  in  Campbell  v. 
Oammercial  Bank  (a),  a/ate  p.  876,  the  Privy  Council  thought  nearly 
£20,000  was  due. 

The  jury  returned  a  verdict  for  the  Plaintiff  for  £8,500.  They  also 
found — wtUfr  alia — ^that  the  Bank  dispensed  with  a  tender;  that  the 
manager  refused  to  make  ''  further  advances"  after  the  mortgage  of 
February  28th,  1870;  and  that  the  release  of  June  16th,  1871,  was 
obtained  by  duress. 

A  rule  nisi  for  a  new  trial  was  obtained  by  If.  S.  Stephen,  Q.C., 
for  the  Bank,  in  September,  1880,  on  the  grounds  (1)  that  the 
damages  were  excessive  and  against  the  ruling  of  the  Judge ;  (2)  that 
His  Honour  ought  to  have  told  the  jury  there  was  no  evidence  of 
dispensation. 

N.8.W.R.,  Vox..  IL,  Uw,  9 
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1881.  Darley,  Q.C.  (SaUmcms,  Q.C.,  and  Bir  Oeo.  Iwm$  with  him), 


"      ~~  ^^^  moved  to  make  the  rule  absolute.    The  jury  had  no  right  to  find 

9.         there  waa  no  ''  further  advances  ^' ;  that  is  a  question  of  law.  [Counsel 

Com.  Bakk.  h^re  dealt  with  the  accounts  to  show  that  at  least  £14,000  was  due 

^^'        besides  a  liability  oii  an  over-due  bill  account.]     But  an  excessive 

demand  does  not  excuse  tender,  Campbell  v.  Commercial  Bank  (a), 

ante  p.  375,  Humphery  v.  Boherts  (1),  Bcarpe  v.  Morgan  (2).    The 

PlaintifiPs  offer  was  insufficient ;  there  must  be  an  actual  tender  unless 

it  is  waived,  Thom^aa  v.  Evans  (S).    Dur^s  is  immaterial. 

Foster  and  Pilcher  (Tarleton  with  them),  for  the  Plaintiff.  Duress 
is  material,  for  it  shows  the  releases  could  not  have  been  enforced  in 
equity,  and  therefore  are  no  bar  to  substantial  damages.  The 
amount  and  manner  of  the  demand  showed  it  was  no  use  to  tender  the 
proper  amount,  and  so  dispensed  with  tender,  Jones  v.  TarleUm  (4); 
The  Norway  (5);  Douglas  v.  Patrick  (6).  Our  right  to  redeem  was 
denied,  so  tender  was  waived,  Dawson  v.  Dignam  (7).  Our  mortgagee 
was  in  possession,  and  had  realised  part  of  the  property,  so  we  could 
not  know  the  amount  due.  The  accounts  show  nothing  near 
£20,000  was  due. 

Darley,  in  reply. 

Sib  J.  Mabtin,  C.J.,  stated  the  effect  of  the  evidence  given  at  the 
first  trial,  as  reported  ante  p.  876,  and  continued : — ^The  Defendants 
moved  for  a  new  trial,  and  this  Court  held  that  there  was  no  evidence 
to  go  to  a  jury  of  a  dispensation.  Not  that  the  jury  had  come  to  a 
conclusion  against  evidence,  but  that  they  had  come  to  it  wiihaut 
evidence.  The  Plaintiff  appealed  to  the  Privy  Council  {ante  p.  375), 
and  what  their  Lordships  said  was  this : — ''As  to  the  first  of  these 
grounds,  the  learned  Judges  of  the  Supreme  Court  have  held,  and, 
in  their  Lordships'  opinion,  have  correctly  held  not  only  that  a  notice 
under  the  Act  is  not  bad  because  it  demands  more  than  is  due,  and 
that  the  jury  should  have  been  so  instructed  (a  ruling  which  affects 
principally  the  finding  on  the  2nd  issue);  but  that  where  a  demand 
is  made  for  a  larger  amount  than  that  which  is  really  due,  sueh 
demand  does  not  do  away  with  the  necessity  for  tendering  what  is 
actually  due,  unless  there  is  st  the  same  time  refusal  to  reoeive  less.'' 
That  was  what  the  Privy  Council  cZacicZad— that,  and  nothing  more. 
Any  other  observations  made  in  their  judgment  were  either  immaterial 

(1)  6  S.  0.  B.  S78.  (Q  8  Moo.  P.  0.  C.  H.  8.  946. 

(2)  4  M.  &  W.  870.  m  3  T.  R.  68S. 
(8)  10  Bsst  101.  (7)  7  8.  C.  B.  US. 
(4)  9  M.  ft  W.  676. 
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or  hypothetical.     That  waa  what  this  Court  decided,  and  what  the       1881. 
Privy  Council  confirmed.  'Z 

To  show  what  this  Court  decided,  I  will  refer  to  the  reported  v. 
judgments  (8).  In  p.  249,  I  said,  *'  It  is  plain  that  when  a  demand  ^^  ^^'^• 
is  made  hy  a  mortgagee,  the  demand  is  not  bad  merely  because  it  ^ 
asks  for  a  larger  sum  than  is  due.  ,  •  .  Now  it  is  said  that 
nothing  like  the  amount  claimed  was  due.  I  am  of  opinion  that  that 
does  not  matter,  and  my  opinion  is  founded  on  Humphrey  v.  Roberta 
(1)  and  other  cases  cited  in  argument.  It  seems  to  me  that  the 
demand  was  a  perfectly  good  one,  although  it  may  haye  been 
for  a  larger  amount  than  the  Plaintiff  was  bound  to  pay.  .  .  • 
It  appears  to  me  that  the  demand  of  a  larger  amount  does  not 
dispense  with  the  tender  of  It  smaller  amount,  unless  it  is  accom- 
panied by  a  dear  intimation  that  a  smaller  amount  will  not  be 
received.  It  is  said  there  is  such  an  intimation  in  this  case.  .  •  • 
[His  Honor  here  dealt  with  Want  and  Johnson's  letter  of  December, 
1872,  see  ante  p.  384,  foot  note  (K).]  I  see  not  one  word  here  which 
leads  to  the  conclusion  that  they  refused  to  accept  anything  less  than 
the  amount  mentioned  in  the  notice  of  demand.  You  cannot  get  at 
that  except  by  imagining,  supposing,  inferring  something.  But  there 
was  no  express  intimation.  •  •  In  the  words  used  in  the  case  of 
The  Norway  (5),  I  do  not  see  anything  in  this  letter  which 
'amounted  to  an  announcement  that  it  was  useless  to  tender  any 
smaller  sum,  for  that,  if  tendered,  it  would  be  refused.'  There  was 
no  other  evidence  at  the  trial  of  anything  said  or  done  by  the 
Defendants  after  this  demand.''  Mr.  Justice  Hargrave  said,  in 
page  261 :  —  ''I  think  there  was  an  absence  of  evidence  to 
show  that  there  was  a  dispensation  by  the  Defendants  with  a 
tender  by  the  Plaintiff,  as  the  documents  referred  to  do  not  seem 
to  me  sufficient  evidence  of  a  dispensation;"  and,  on  page  262 
he  says: — ''I  think,  too,  that  a  person,  who  owes  money  upon 
a  mortgage,  and  wishes  to  redeem,  ought  to  protect  his  rights 
by  express  and  unambiguous  acts.  My  notion  of  the  present  state  of 
the  law  is,  that  a  mortgagor  ought  to  diow  clearly  that  he  is  prepared 
to  pay  all  the  money  that  is  actually  due  upon  the  mortgages."  Mr. 
Justice  Faucett  says,  in  the  same  page: — "The  den^and  may  have 
been  largely  in  excess  of  the  amount  really  due ;  still,  it  would  have 
been  the  duty  of  Campbell  to  have  gone  to  the  Bank,  complained  of 
the  largeness  of  the  amount,  asked  them  to  ascertain  the  correct 
amount,  and,  when  the  amount  was  ascertained|  to  bftye  tendered  the 

m  Kn.  240, 
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1881.      proper  imn  ;**  tmd,  in  page  268 : — *'  I  coneur  with  their  Honors  in 

thinking  that  a  demand  for  a  larger  sum  than  was  actually  due  does 

9,         not  Titiate  the  demand.     I  put  that  to  the  jury  very  strongly  at  the 

Com.  BAinc  trial.    I  told  them  that  even  if  the  demand  were  excessively  large, 

(')        the  notice  would  still  be  good.    But,  at  the  end  of  my  summing  up, 

some  observation  was  made  that  elicited  a  remark  from  me  to  this 

effect — that,  if  the  sum  demanded  was  so  absurdly  and  extravaganily 

large,  that  a  person  would  not  think  it  was  intended  as  a  demand  at 

all,  that  might  make  the  notice  bad*    I  am  not  even  now  prepared  to 

say  that  that  direction  was  wrong;  but  in  any  case  I  do  not  think 

that)  taken  with  the  whole  of  my  summing  up,  it  could  have  misled 

the  jury/' 

It,  therefore,  appears  clear  from  these  passages  that  this  Court  held 
broadly  that  the  demand  of  a  larger  sum,  without  a  refusa]  to  accept 
less,  does  not  amount  to  a  dispensation  with  a  tender. 

The  case  of  The  Norway  (6)  is  exactly  to  the  same  effect.  I  find 
at  page  266  of  the  report  of  that  case  the  following  passage  :— 
''The  next  question  is  whether  the  Plaintiff  has  a  well-founded 
claim  for  damages  against  the  Defendants  for  the  non-delivery  of  the 
cargo.  And  this  depends  on  the  question  whether  the  Plaintiff  was 
excused,  by  the  conduct  of  the  master,  from  making  a  tender  of  the 
freight  for  which  the  cargo  was  liable.  We  have  felt  considerable 
difficulty  on  this  part  of  the  case.  It  is  clear  that  the  master  claimed 
more  than  was  due  to  him.  But  it  was  conceded  that  this  alone  would 
not  dispense  with  the  tender.  If,  however,  the  demand  of  a  larger 
sum  was  so  made  that  it  amounted  to  an  announcement  by  the  master 
that  it  was  useless  to  tender  any  smaller  sumi  for  that,  if  tendered,  it 
would  be  refused,  that  would  amount  to  a  dispensation  with  any 
tender,  generally  speaking.^' 

In  that  ease  the  Judge  of  the  Court  below  held  that  there 
waa  a  dispensation  with  a  tender ;  but  upon  what  grounds  P 
The  master  insisted  on  payment  of  full  freight,  £8600,  and  of 
£1000  by  way  of  general  average  (to  which  he  was  not  entitled), 
and  reftised  to  deliver  up  the  cargo  on  any  other  terms,  and 
made  entry  of  the  cargo  in  his  own  name.  A  tender  was  made 
(rf  the  amount  considered  due  (though  less  than  the  proper  amount), 
and  security  offered  for  the  remainder.  Various  interviews  and  letters 
passed, ''  the  final  result  of  which  was  that  the  master  waived  any 
tender  on  the  part  of  the  Respondent  of  any  sum  of  mouey  short  of 
the  sum  of  £7600,  and  the  actual  production  of  the  biUs  of  lading, 
and  insisted  on  the  payment  of  that  sum  as  a  condition  precedent  to 
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Uie  deliyery  of  any  part  of  the  cargo/'    It  appeared^  then,  that  the       1881. 

master  reAised  to  deliyer  up  the  cargo  upon  any  other  terms. 

There    there    was    the    most    unmistakeahle    waiver    of    tender.    ^^"""^^ 
And    even    as   to   that    the    Privy    Council    only    say    this: — Coic  Bakk. 
''And  in  the  present  case  the  Judge  of  the  Court  of  Admiralty        {^ 
having  come  to  the  conclusion  of  fact,  that  the  demand  was  made 
under  such  circumstancesi  that  it  did  amount  to  such  an  announce- 
ment, we  see  no  reason  for  diss^ting  from  the  conclusion  he  has  so 
drawn/'    Their  Lordships  then  continue;— -''But  our  difficulty  is, 
that  in  this  case  there  is  positive  evidence,  in  our  opinion,  that  the 
Plaintiff  had  resolved  not  to  tender  the  amount  unquestionably  due. 
•     .     However,  we  are  not  prepared  to  hold  that  this  varies  the 
ordinary  rule,  which  we  have  stated,  as  to  dispensing  with  the  tender 
altogether  by  announcing  that  it  will  be  useless  to  tender  anything 
less  than  the  wrongfully  large  amount  insisted  on.^'    I  know  of  no 
ease  where  the  "  ordinary  rule  "  is  broken  in  upon. 

In  the  present  case  the  Privy  Council,  after  deciding  that  this 
Court  was  right,  and  in  the  same  language,  went  on  to  say,  "  let  it 
be  granted  that,  on  the  authority  of  The  Norway  (6)  such  a  refusal 
may  be  implied  from  the  circumstances,  and  that  an  excessive  and 
wrongful  demand  may  be  one  of  such  circumstances.'' 

Suppose  that  was  part  of  the  decision— which  it  was  not — there  is 
nothing  in  this  case,  as  it  is  now  presented  to  us,  which  carries  it 
beyond  the  case  made  at  the  former  trial.  All  the  letters  and 
documents  are  the  same.  But  it  is  said  that  at  the  last  trial,  there 
waa  evidence  that  the  Plaintiff  had  interviews  with  Munro,  a  clerk  of 
the  Bank,  and  Maddock,  a  clerk  of  the  Bank's  Attorneys  which  were 
not  before  the  Court  on  the  former  occasion. 

It  is  said  that  there  was  an  intimation  from  Munro  to  the  Plaintiff 
that  the  Bank  did  not  want  the  money,  which  takes  the  case  farther, 
and  was  evidence  to  go  to  a  jury  of  a  dispensation.  I  do  not  think  it 
does.  In  the  first  place,  this  interview  was  a  month  before  demand ; 
but,  besides  that,  there  is  nothing  to  show  that  Munro,  who  was  a 
mere  derk  sent  for  a  totally  different  purpose,  had  any  authority  to 
dispense  with  a  tender.  A  tender  is  a  very  important  matter, 
especially  when  such  a  very  large  amount  is  in  question.  In  my 
opinion,  the  Bank  ought  not  to  be  held  bound  by  Munro,  even  if 
he  had  in  so  many  words  dispensed  with  a  tender.  But  he  did 
nothing  of  the  kind ;  what  he  said,  even  if  said  by  the  Bank  itself, 
would  not  amount  to  a  dispensation.  As  to  Maddock,  we  have  not 
in  evidence  what  he  said,  so  that  the  conversation  with  him  can  make 
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1881.       no  difference.     It  appears  to  me^  therefore^  that  there  is  nothing  in 
~  the  evidence  given  at  the  last  trial  to  carry  the* case  any  further;  and 

V.         I  am  irresistibly  led  to  the  conclusion^  not  merely  that  the  jury  were 
Com.  Bank,  ^^q^ng^  but  that  the  verdict  was  altogether  without  evidence. 

It  is  also  said  that  at  the  last  trial  there  was  evidence  that  a  much 
smaller  amount  than  the  jS20^000  was  really  due.  I  may  concede  that 
that  was  so ;  but^  in  my  opinion,  the  rule  of  law  remains  the  same, 
that  a  mere  excessive  demand  does  not  amount  to  a  dispensation. 
Something  also  has  been  said  about  the  impossibility  of  a  mortgagor 
making  a  tender  when  the  mortgagee  is  in  possession.  I  cannot  see 
the  force  of  that  argument.  I  cannot  see  any  hardship  in  the 
mortgagor  having  to  look  after  his  property.  There  can  be  no 
difficulty,  at  any  rate,  in  his  tendering  the  amount  of  principal  and 
interest,  leaving  the  accounts  to  be  afterwards  adjusted  if  he  has 
paid  too  much.  The  Privy  Council  saw  no  difficulty,  because  though 
it  was  clear  that  the  jnortgagee  was  in  possession,  they  thought  it 
a  case  for  the  application  of  the  principle,  that  there  must  be  either 
a  tender  or  a  dispensation  with  a  tender.  On  that  ground,  therefore, 
that  there  was  no  evidence  to  go  to  the  jury  of  a  dispensation  by  the 
Defendants  with  a  tender  by  the  Plaintiff,  I  think  this  rule  should 
be  made  absolute. 

But  another  ground  is  taken  in  this  rule,  viz.,  that  the  damages 
should  be  nominal  only.  On  that  ground  also  I  think  that  there 
should  be  a  new  trial  After  the  first  trial,  this  Court  refused  a  rule 
fUai  on  that  ground.  On  that  point  there  was  a  cross-appeal  by  the 
Defendants.  The  Privy  Council  went  beyond  the  question  of  the 
dispensation,  and  differed  from  this  Court  as  to  the  question  of 
damages.  [His  Honor  here  read  the  passage  from  the  Privy  Council 
judgment,  "  So  far  their  Lordships  .  .  to  any  but  nominal  damages." 
Ante,  pp.  886,  887] .  That  being  so,  it  logically  follows  that  the  ver- 
dict is  wrong,  as  the  Plaintiff  could  only  get  nominal  damages.  We  are 
not  now  dealing  with  the  question,  whether  or  not  the  Bank  has  made 
Campbell  pay  the  amount  of  bills  which  other  persons  have  since 
paid  wholly  or  in  part.  If  that  is  bo,  he  may  have  a  remedy  against 
tihe  Bank  which  we  are  not  now  called  upon  to  indicate.  The  same 
remark  applies  if  the  Bank  has  not  made  sufficient  allowance  for  the 
takings  of  the  wharf.  It  may  be  that  to  these  matters  the  Bank  has 
a  decisive  answer.  But  all  this  is  beside  the  question.  The  sale  of 
the  property,  not  being  his  property,  cannot  have  caused  him  any 
damage. 
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SiE  W.  Manning,  J.  I  am  of  the  same  opinion  as  to  the  damages,      1381. 
these  most  be  nominal.    The  mutual  releases  of  June,  1871,  were  ~ 
still  binding  and  good  at  law.    I  think  the  findmg  of  the  jury  that         v. 
there  was  duress  cannot  affect  the  question  of  damages.  The  property  0>ii.  Bank. 
was  no  longer  his,  and  this    action  is    for   unduly  selling  hia        ^'^ 
property. 

The  other  question  is  more  difficult.  The  course  pursued  by  the 
Defendants  under  the  Statute  is  based  on  the  assumption  that  they 
were  still  mortgagees;  that  Campbell  was  still  a  mortgagor,  and  that 
the  mortgage  debt  was  over  £20,000.  This  was  at  yariance  with  the 
releases,  and  is,  in  fact,  a  repudiation  of  them.  If  the  releases  stood 
good,  there  was  no  mortgagor  or  equity  of  redemption  in  existence. 
This  Statute  supplies  a  remedy  to  enable  an  existing  mortgagee  to 
get  rid  of  an  equity  of  redemption.  The  Defendants'  course,  to  a 
certain  extent,  and  for  the  purpose  of  this  action^  reopens  the  rdatire 
position  of  mortgagor  and  mortgagees  between  the  parties.  It  does 
not  lie  in  the  mouth  of  the  mortgagees  to  say  you  are  not  a 
mortgagor,  alter  they  had  given  this  notice,  and  in  relation  to  the 
present  proceeding. 

Under  the  Statute,  nothing  can  be  asked  of  the  mortgagor  but 
what  is  secured  by  the  mortgage^  and  if  he  asked  more  the  notice  is 
invalid.  Section  66  distinctly  confines  the  notice  to  money  owing  on 
the  mortgage.  If  the  Bank  have  claims  outside  the  mortgage  they 
must  get  a  judgment  and  levy  on  that.  If  there  is  more  than  a 
scintilla  of  evidence  it  must  go  to  the  jury.  The  Court  can  only 
interfere  if  there  is  no  evidence  the  Judge  should  allow  to  go  to  the 
jury,  or  if  there  is  no  evidence  warranting  the  jury  to  find  as 
it  did. 

It  is  said  that  here  there  are  no  circumstances  that  would  warrant 
a  jury  in  finding  a  tender  had  been  dispensed  with.  To  my  mind  there 
were  some.  A  mortgagor  out  of  possession,  whose  property  has  been 
held  by  the  mortgagee,  and  partly  sold,  is  not  in  a  position  to  tender 
the  exact  amount.  I  believe  no  Court  of  Equity  would  require  the 
mortgagor  to  tender  the  original  mortgage  debt  where  he  knows  a 
great  portion  of  it  has  been  paid  off  by  rents  and  profits  by  partial 
sales.  The  knowledge  of  the  realisations  is  in  the  breast  of  the 
mortgagee  alone,  and  if  he  refuses  to  give  an  account  he  cannot 
complain  of  the  mortgagor's  failure  to  tender  the  proper  amount. 

In  the  case  of  the  The  Norway  (6),  it  was  held  there  was  a  dis- 
pensation, because  there  was  an  announcement  to  the  effect  that  it  was 
no  use  to  tender  the  proper  amount.     The  question  for  the  jury 
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1881.       is,   does    the    conduct    of   the    mortgagees    amount   to    snch  an 

~  announcement  ? 

^'^  I  admit  their  Lordships,  in  Ths  Norway  (5),  say  that  a  daim  by 

CoK.  Bam  K.  the  mortgagee  of  more  than  is  due  to  him  wiU  not  alone  dispense  with 
(')  a  tender.  There  J66500  was  rightfully  claimed,  and  another  iSlOOO 
was  wrongfully  claimed  by  the  master.  But  look  at  the  circumstances 
here.  A  notice  of  demand  for  the  immediate  payment  of  £20,029  Ss.  8d. 
and  that,  unless  that  sum  is  paid  to  the  Bank  within  a  month,  the 
Bank  will  proceed  to  sell !  That  is  as  peremptory  a  demand  as  could 
be,  and  is  confirmed  by  the  letter  of  Mr.  Johnson  (K).  This  is  an 
intimation  that  it  was  no  good  to  offer  the  money  really  due  on  the 
mortgages.  Mr.  Campbell  says,  "  Let  me  know  what  is  due  and  I 
will  settle  with  you.''  There  were  27  days  left  for  the  notice  to  run, 
but  they  did  not  answer  his  letter  or  send  him  accounts.  That  was 
wholly  inconsistent  with  the  duties  of  mortgagees  in  possession  to 
their  mortgagor.  It  meant  there  would  be  no  use  in  his  tendering 
any  sum  short  of  that  demanded.  These  facts  might  well  go  to  the 
jury  on  the  question  whether  there  was  a  dispensation.  The  Privy 
Council  evidently  thought  that  nearly  the  whole  amount  of  the 
£20,029  8s.  8d.  was  due.  They  assume  that  there  were  ''further 
advances''  after  the  mortgage  of  the  28th  February,  1870.  I  am 
clearly  of  opinion  that  on  the  second  trial  the  jury  were  right  in 
saying  there  were  no  further  advances  under  the  mortgages.  [His 
Honor  here  dealt  with  the  accounts,  and  with  the  evidence  of  Mr. 
Dibbs' having  refused  to  make  any  such  farther  advances].  That 
being  so,  and  the  demand  being  extravagantly  in  excess  of  what 
was  really  due,  I  think  we  are  not  bound  by  the  ruling  of  the  Privy 
Council  founded  on  a  different  assumption.  I  am,  therefore,  of  opinion 
there  should  be  no  new  trial. 

WiNDBVEB,  J.  I  agree  with  the  Chief  Justice  in  thinking  that 
no  additional  evidence  was  offered  at  the  second  trial  to  take  the 
case  out  of  the  ruling  of  the  Privy  Council.  There  was,  therefore,  no 
evidence  of  a  dispensation  of  a  tender,  and  the  rule  must  be  absolute 
on  that  ground. 

I  also  think  there  should  be  no  damages.  Their  Lordships  say 
{ante  p.  386).  ''The  settlement  of  16th  June  was  not  pleaded;  and, 
therefore,  the  question  whether  it  was  a  bar  to  the  action  does  not 
arise  on  the  pleadings  by  way  of  defence.  But  the  arrangement  and 
dil  its  circumstances  were  proved  in  the  cause.  The  result  was  to 
show  that,  unless  that  arrangement  had  been  completely  and  for  all 

(K)  See  anU,  p.  884. 
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pnrpofles  resdnded^  the  Plaintiff  had  not  any  benefit  in  the  property      188L 

•old.     When,  therefore,  the  question  arose  what  damage  he  had"^" 

really  sustained  by  the  wrongful  sale  of  the  property,  if  wrongful  it   ^^'^^^""^ 
were,  the  answer  should  have  been  niW    If  the  Privy  Council  had  Com.  Bask. 
meant  nominal  damages  they  would  not  have  said  no  damages.  M 

Rule  ahaoltde. 

Attorney  for  Plaintiff—/.  D.  Fitzgerald. 

Attorneys  for  Defendants — Want,  Johnson  and  ScarvelL 


CABCBELL   V.  THE  COMMARCIAL  BANKING  CX)MPANT  OF  I88I. 

SYDNEY,  (c.) 


Mortgage— Demand-^Waiver  qf  Tender— Agents. 

A  demand  by  a  Mortgagee  of  £20,000,  where  only  £4500  is  dae»  is  not  an 
element  of  eridenoe  that  tender  by  the  Mortgegor  has  been  waived.  (MAKirxNa, 
J.,  tUae,) 

Statements  by  clerks  of  the  Bank,  or  of  the  Bank's  solicitors,  are  not 
•fidanoe  of  the  Bank's  waiver  of  tender. 

Nor  is  the  fact  that  the  Mortgagee  had  sold,  though  not  conveyed,  the  mort- 
gaged property  any  evidence  of  inch  waiver.    (MAHNiKa.  J.,  dies,) 

If  a  Mortgagee  who  has  stated  he  will  not  re-convey,  afterwards  makes  a 
demand,  the  necessity  for  tender  revives. 

The  third  trial  of  this  action,  the  facts  of  which  are  reported  am,te 
p.  875,  took  place  on  the  9th  and  10th  May,  1881,  before  the  Chief 
Justice.  His  Honor  rejected  evidence  to  show  that  the  amount 
owing  waa  considerably  less  than  £20,000 ;  and  also  the  conTersa- 
tions  with  Maddock  and  Munro.  Evidence  of  the  sale  to  Struth 
waa  also  rejected.  Before  the  notice  (J)  was  served  the  Plaintiff 
asked  Munro  for  an  account,  but  it  was  never  delivered.  In 
February,  1870,  nearly  two  years  before  the  demand,  the  Plaintiff 
said  to  Dibbs,  the  Bank  manager,  "  Give  me  back  my  properties, 
and  I  will  pay  you  what  ia  due  on  them.''  Dibbs  replied^  ''  I  will 
not  tell  you  what  is  due  on  them,  or  give  them  back/' 

(J)  See  anU,  p.  884. 
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1881.  On  the  PlaintifPs  refuaal  to  be  non«smted.  His  Honor  directed  the 


^  jury  that  they  mnst  return  a  verdict  for  the  Defendants,  as  there  was 

V.  no  evidence  of  a  dispensation, 
^"^(c^*'  PtfcAer  {Ta/rhton  with  him),  for  the  Plaintiffs,  now  moved  for  a 
rule  nisi  for  a  new  trial,  on  the  grounds  that  the  above  direction  wis 
wrong,  and  that  the  evidence  referred  to  had  been  improperly 
rejected.  The  great  excess  of  the  demand,  and  the  conversation 
with  Dibbs,  distinguish  this  from  the  former  trial.  There  is  only 
i64500  due,  on  the  present  evidence.  This  was  an  element  ci 
evidence,  not  sufficient  by  itself;  but,  when  aided  by  the  other 
elements,  sufficient  to  go  to  the  jury.  The  sale  to  Struth,  and  the 
statements  of  the  clerks  and  Dibbs,  were  such  other  elements. 
Campbell  could  not  know  the  Bank  had  power  under  special  agree- 
ment to  rescind  their  sale  to  Struth.  * 

Sib.  J.  Martin,  C.  J.  If  I  thought  any  point  here  taken  was 
even  arguable,  I  would  grant  a  rule;  but  I  cannot  see  anything 
arguable.  Last  term  this  Court  by  a  majority  decided  the  points  or 
the  point  in  controversy.  There  are  several  issues  in  form,  but 
substantially  there  is  only  the  one  stated  by  the  Privy  Council,  in  the 
following  words : — "  Their  Lordships  entirely  concur  with  the  Chief 
Justice  in  thinking  that  the  real  cause  of  action  to  be  extracted  from 
this  confused  statement  is  that,  though  the  Plaintiff  was  ready  and 
wiUing  to  pay  what  was  really  due,  the  Defendants  refused  to 
accept  it.'*  By  their  third  plea  the  Defendants  set  up  that  they  did 
not  dispense  with  the  tender  of  amount  due.  The  Declaration  does 
not  set  out  the  tender,  but  sets  out  what  we  may  term  dispensatory 
circumstances.  The  statutory  demand  for  payment  of  the  mortgagi 
debt  was  served  on  the  24th  of  December,  1872.  On  the  27th  Ok 
December  the  plaintiff  writes  a  letter  admitting  an  indebtedness  of 
£4500.  The  argument  now  is,  that  a  demand  for  £20,000 — ^that  is, 
for  £16,000  more  than  was  admittedly  due — ^is  some  evidence  of  a 
dispensation  of  tender.  It  is  said  that  it  is  an  element  of  evidence 
insufficient  perhaps  in  itself,  but  of  weight  when  conjomed  with 
other  matter.  . 

On  that  point  this  Court  and  the  Privy  Council  have  already  pro- 
nounced a  decision.  I  gave  my  decision  on  the  first  motion  for  a 
new  trial  on  the  broad  ground  that  excess  in  demand  does  not  excuse 
tender. 

From  that  the  plaintiff  appealed  to  the  Privy  Council,  who  on  that 
point  gave  this  judgment :  — ''  As  to  the  first  of  these  grounds,  the 
learned  Judges  of  the  Supreme  Court  have  held,  and  in  their  Lord- 


OoK.  Bavx. 
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ships'  judgment  ha?e  correctly  held^  not  only  tbat  a  notice  under       1881. 
this  Act  is  not  bad  because  it  demands  more  than  is  due,  and  tbat    ^^^^^^^' 
the  jury  should  baye  been  so  instructed  (a  ruUng  which  affects  prin-  ^     v, 
dpally  the  finding  on  the  second  issue),  but  that  where  a  demand  is 
made  for  a  larger  amount  than  that  which  is  really  due,  such  demand 
does  not  do  away  with  the  necessity  for  tendering  what  is  actually 
due,  unless  there  is  at  the  same  time  refusal  to  receive  less/' 

There  are  expressions  in  their  Lordships'  judgment  which  seem  to 
look  to  other  considerations;  but  they  were  not  even  expressions  of 
opinion,  only  remarks.  Even  expressions  of  opinion  would  not 
militate  against  the  decision  itself.  Here  the  demand  was  for  over 
£20,000.  In  that  stage  of  the  case  it  was  admitted  that  £4600 
were  due,  and  that  no  tender  had  been  made.  Under  those  circum- 
stances excess  of  demand  was  not  even  an  element  of  evidence.  I 
think,  therefore,  I  was  right  in  shutting  that  evidence  out. 

The  second  point  is  that  evidenoe  was  tendered  of  conversations 
between  the  Plaintiff  and  a  clerk  of  the  Bank,  Munro,  a  month  or  so 
before  demand,  showing  that  the  Bank  did  not  want  the  money  to  be 
paid.  I  rejected  that  evidence,  and  also  the  evidence  of  statements 
made  by  one  Maddock,  a  clerk  of  the  Bank's  Attorneys,  and  also  of 
Mr.  Sydney  Want,  the  managing  derk  of  the  Attorneys.  It  is  said 
that  Munro  held  an  important  position  in  the  Bank,  and  that  the 
other  two,  though  only  clerks,  had  the  management  of  this  transac- 
tion, and  therefore,  that  they  could  make  authoritative  statements.  I 
think  I  rightly  rejected  these  conversations.  Whatever  might  have 
been  said  by  these  clerks  before  the  demand  could  not  dispense  with 
the  necessity  of  making  the  tender.  The  demand  altera  the  state 
<rf  affairs.  After  that  he  should  have  made  a  tender.  But  I  am 
of  opinion  that  these  conversations,  under  no  circumstances, 
could  have  done  away  with  the  necessity  for  tender.  Even  if 
they  had  taken  place  after  demand,  they  would  not  bind  the 
Bank.  Authorities  are  abundant  to  show  that  attorneys  themselves 
cannot  bind  clients  by  casual  remarks.  Their  powers  to  bind  their 
clients  are  limited,  and  must  be  deliberately  exercised. 

Sib  W.  Manning,  J.  I  regret  again  to  dissent  from  the  judgment 
of  the  majority  of  this  Court.  I  should  not  have  done  so  if  the 
evidence  had  been  the  same  on  this  occasion  as  on  the  new  trial 
motion  of  last  term.  But  the  evidence  is  not  the  same,  or  even  nearly 
the  same.  I  must,  therefore,  give  my  individual  opinion  in  favour  of 
granting  a  rule.  Some  of  the  evidence  given  now  was  not  offered  at 
previous  trials.      Some  of  the  evidence  now  rejected  was  before 


400  CASES    AT   LAW.  tN.  8.  W.  1L 

1881.       admitted.    The  fresh  evidenee  giren  is  the  oonversatioii  with  Dibbiy 

■  two  years  before  the  demand.    He  was  the  manager,  and,  presumably, 

vT'^   the  representative  for  the  Bank.    From  him  Campbell  asked  for  an 

OoM.  Bank,  account,  and  expressed  a  wish  to  pay  off  the  debt,  and  to  have  hia 

(^)        property  restored  to  him.    Mr.  Dibbs'  answer  is,  "  I  will  not  take 

what  is  due  on  them,  and  I  will  not  give  you  back  your  properties.'' 

It  appears  to  me  this  conversation  was  important.  True,  it  was  a 
long  time  before  the  demand.  That  is  no  ground  to  exclude  it^ 
though  the  Judge  might  warn  the  jury  that  the  plans  of  either  party 
might  have  changed  much  in  the  interval.  Dibbs,  in  effect,  says : 
"You  shall  not  have  the  accounts  or  the  property.''  I  think  this 
conversation  is  an  element  in  the  evidence.  I  think  it  gives  also 
significance  to  the  subsequent  acts  of  the  Bank.  It  was  a  distinct 
refusal  to  take  the  money  due  on  the  mortgage. 

Then,  after  a  considerable  lapse  of  time,  Campbell  is  asked  to  sign 
a  document  which  will  enable  the  Bank  to  complete  their  sale  to 
Struth.  He  refuses  to  do  so.  On  all  occasions  Campbell's  answer 
b,  *'  I  wiU  not  sell  the  wharf."  Reading  this  sale  to  Struth,  and  the 
conversation  with  Dibbs  two  years  before,  and  the  interyening  facts, 
I  think  the  whole  form  a  continuous  chain.  The  attitude  of  the 
Bank  is :  "  We  have  asked  you  to  sign  the  waiver  of  notice  again  and 
again,  and  now  we  will  sell  in  spite  of  you."  This  preceding  sale  to 
Struth  appears  tome  to  be  a  considerable  element  to  show  Campbell  it 
was  useless  to  make  any  tender.  True,  there  was  a  clause  reserving 
the  right  to  rescind,  but  Campbell  was  not  supposed  to  knew  of  that. 
As  far  as  he  knew,  it  was  an  absolute  sale.  But  the  existence  of  a 
rescission  claase  is  immaterial.  We  are  not  on  the  question  of  the 
legal  obligation  of  the  Bank  to  Struth,  but  on  the  consideration  of 
circumstances  tending  to  convey  to  the  mind  of  the  jury  that  the 
Bank  had,  in  effect,  said  that  it  was  useless  to  tender  at  aU.  Campbell 
and  the  jury  might  think  that  the  Bank  intended  to  carry  out  Struth'a 
contract,  if  possible. 

I  would  next  draw  attention  to  the  terms  and  the  notice  demand. 
They  are  very  peremptory :—-'' Unless  that  sum  of  £20,029  8s.  3d.  is 
paid  to  the  Bank  at  the  expiration  of  one  calendar  month,  the  Bank 
will  proceed  to  sell  the  land."  Campbell  would  understand  that  this 
is  to  enable  the  Bank  to  carry  out  a  sale  they  had  already  made«  Its 
very  terms  indicate  that  it  would  be  no  use  to  tender  the  exact  sum. 
Then  Campbell  writes  to  say  that  he  did  not  owe  so  mmk  as  was 
demanded,  and  asked  for  a  statement  of  account.  The  mortgagee 
was  in  possession,  and  had  been  receiving  rents,  and  had  aetuidly 
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realiied  a  portion  of  the  security.     Campbell  could  only  give  an       1881. 
approximate  guess.   Campbell's  letter  of  the  27th  of  December,  1872,  ""TIZZ 
is  only  evidence  that  £4600  were  due.     He  says  that  he  is  willing         ,. 
to  pay  it,  and  asks  for  an  account.    Twenty-eight  days  had  yet  to  ^"-  Bahk. 
elapse  before  the  default  was  complete,  and  yet  no  notice  of  his        ^^' 
request  is  taken  by  the  Bank.     That  showed  to  Campbell  that  the 
Baoik  would  not  accept  a  tender  if  he  made  it. 

On  the  question  of  tender,  I  am  not  prepared  to  say  that  where 
the  mortgagee  has  been  in  possession,  and  has  realised  part  of  the 
security,  the  mortgagor  is  bound  to  tender.  I  am  aware  that  the 
Chief  Justice  thinks  otherwise.  A  mortgagee  can  always  be  called 
upon  in  equity  to  give  an  account  to  the  mortgagor.  Then  comes 
the  question  as  to  the  amount.  Campbell  acknowledges  by  a  guess 
it  to  be  £4500.  Taking  it  to  be  so,  it  seems  to  me  there  was  no 
evidence  at  this  trial  of  any  amount  beyond  that.  In  former  trials 
there  was  some  evidence  of  other  debts  and  other  accounts.  This 
difference  makes  the  present  case  stronger.  If  the  Court,  on  the 
previous  occasions,  had  had  it  before  them  that  only  £4500  was  due, 
and  that  £20,000  had  been  demanded,  I  think  they  might  have 
held  such  excessive  demand  to  be  evidence  of  dispensation  of  tender. 
I  think  the  Privy  Council  had  it  in  their  minds  that  there  was  no 
great  excess  in  the*  demand.  The  Privy  Council  thought  that,  at  the 
most,  there  was  only  an  excess  pf  £2000,  whereas  now  we  must  take 
the  excess  at  £15,000.  I  cannot  see  that  the  decision  of  the  Privy 
Council  goes  to  the  extent  of  saying  that  such  great  excess  is  no 
evidence  of  dispensation.  But  for  what  the  Chief  Justice  has  said,  I 
should  not  have  felt  that  even  this  Court,  on  the  last  occasion,  went 
so  far  as  that. 

Thinkmg  the  facts  in  evidence  on  this  occasion  are  different  to 
those  of  the  former  trial,  I  am  not  bound  to  act  on  the  decision  of 
last  term. 

WiNDBTBB,  J.  I  concur  with  the  Chief  Justice.  In  refusing  the 
rule  we  are  simply  following  the  judgment  of  a  majority  of  this 
Court  of  last  term.  The  points  and  the  facts  have  been  so  fully 
argued  that  it  would  be  but  putting  the  parties  to  unnecessary 
expense  to  grant  a  rule.  The  Privy  Council  clearly  laid  it  down  that 
this  Court  correctly  held,  that  ''where  a  demand  is  made  for  a  larger 
amount  than  that  which  is  really  due,  such  demand  does  not  do  away 
with  the  necessity  of  tendering  what  is  actually  due,  unless  there  it 
at  the  same  time  refusal  to  receive  less.''  It  had  been  suggested 
that  the  Plaintiff  might  have  gone  on  to  show  that  he  did  not,  in  fttet, 
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1881.       owe  the  Bank  anything  at  all^  but  when  the  Chief  Joatice  rejected 

the  evidence  tendered  aa  to  the  itate  of  the  accounta  the  plaintiff  had 

Camxveu*  p^^  Jj^  jjjg  ^^^^  letter  of  the  27th  of  December,  wherein  he  admitted 
Gox.  Bank,  that  there  were  at  all  events  dE450O  dae.  The  passage  which  I  have 
(^)  cited  from  the  Privy  Council  judgment  had  express  reference  to  thia 
letter.  With  all  these  facts  and  conversations,  excepting  that  with 
Dibbs,  before  them,  the  Privy  Council  have  laid  it  down  broadly 
that  excess  of  demand  does  not  excuse  the  necessity  of  tendering. 
The  conversation  with  Dibbs  two  years  before,  though  fresh  evidence, 
does  not  in  my  opinion  substantially  affect  the  case  as  dealt  with  by 
the  Privy  Council.  On  the  other  points  I  also  fully  concur  with 
the  Chief  Justice.  Neither  Munro  nor  Maddocks  were  in  a  position 
to  bind  the  Bank,  and  I  may  add,  my  impression  is  that  Mr.  Justice 
Fawcett  took  that  view  when  the  motion  for  a  rule  nisi  was  argued 
before  us  last  year. 


Rule  refused. 


Attorney  for  Plaintiff—/.  2>.  Fitzgerald. 
Attorneys  for  Defendants — Want,  Johnson  ^  Want. 
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EL  V.  WAINA  AMD  SWATOA  1874. 


JuriidieUon^Murder  &y  foreigner  ecmmUted  <m  boat  belonging  to  a  »Aip-         FOnvant  27. 
wrtehid  Briiiih  •hip^Boat  $irandid  en  foreign  ihort-^*'  BrUuh  Mp  " 
18  and  19  Viet.,  e.  91  •.  21'^ommon  deeign^Interpretation  qf  evi- 
dence  to  priaoner^Pntetice, 

The  PlAto,  »  Britiih  ship,  waa  wrecked.  The  crew  rigged  the  long 
boat  of  lome  eight  tons  barthen,  and  sailed  in  it  to  Mallantha.  The  inhabi- 
tants,  amongst  whom  were  the  prisoners,  fired  arrows,  from  canoes  and 
from  the  shore,  wounding  the  captain.  In  attempting  to  escape  to  sea, 
the  boat  went  ashore  on  a  reef,  part  of  the  island.  The  prisoners  and 
other  natives  waded  out  to  the  bo%t,  and  killed  the  captain. 

Held,  by  Martin,  C.J.,  that  they  conld  not  be  tried  in  Sydney,  as  the 
jurisdiction  given  to  British  Courts  by  the  Merchant  Shipping  Act  is 
limited  to  crimes  committed  on  a  British  ship. 

Held,  aiio,  that  as  the  offence  waa  committed  when  the  boat  waa 
ashore  between  high  and  low  water  mark,  she  was  not  ''upon  the  high 
seas,"  eyen  if  she  waa  a  ''British  $h^"  and  consequently  there  was  no 
jurisdiction. 

Semble,  Those  who  do  acts  vfUhotU  the  jurisdiction  cannot  be  held 
amenable  to  the  jurisdiction  because  of  their  taking  part  in  a  common 
design  with  others  committing  crimes  within  the  jurisdiction. 

In  such  trial  the  eridence  should  be  interpreted  to  the  prisoners  from 
the  Judge's  notes  at  the  close  of  the  case. 

Waiha  and  Swatoa  (two  natiyes  of  Mallantha,  an  island  in  the  Solomon  Group) 
were  indicted  at  the  Central  Criminal  Court,  Darlinghurst»  for  that  they,  on  the 
20th  of  May,  1873,  in  and  on  board  a  certain  British  ship,  or  yessel  upon  the  high 
seas  that  is  to  say,  a  boat  belonging  to  the  British  ship,  or  yessel,  caUed  the 
Plato— did  feloniously,  and  of  malice  aforethought,  kill  one  Themas  Hart. 

The  Chief  Justice  intimated  that  the  moat  conyenient  and  regular  course  would 
be  to  haye  the  eyidenoe  interpreted  to  the  prisoners  from  his  Honor's  notea  at  the 
dose  of  the  caae. 

John  Collina,  formerly  a  aeaman  on  board  the  Britiah  ahip  Plato,  depoaed :  The 
Plato  waa  a  barque  of  275  tona,  aailing  under  Britiah  ooloura.  She  waa  manned 
by  Bngliah  aeamen.  The  captain,  Thomaa  Hart,  waa  an  Engliahman,  belonging, 
I  belieye,  to  London.  I  ahipped  at  Melbourne.  We  went  firat  to  Newcaatle  for 
ooaL  Ten  daya  after  we  left  Newcaatle  the  ahip  went  aahore  at  Ewan  laland, 
about  860  milea  north-weat  of  New  Caledonia.  The  ahip'a  crew  oonaiated  of  ten 
peraona  all  told.  We  loat  the  ahip  at  Ewan  laland,  leaying  her  on  the  reef.  We 
were  eleven  daya  on  that  ialand  getting  the  longboat  ready  for  aea.  The  longboat 
(aa  near  aa  I  can  recolleot)  waa  between  aeyen  or  eight  tona.  We  decked  her  on 
the  ialand,  and  made  a  aet  of  aaila  for  her.  We  aailed  thence  to  Port  Adam,  in 
the  laland  of  Mallattaor  MaUantha.  Port  Adam  ia  a  beautiful  harbour,  with 
plenty  of  water.  The  haibonr  being  made  by  a  email  ialand  aenring  aa  a  natural 
breakwater.  It  haa  three  entranoea.  We  went  up  to  the  aonth  village  on 
If^iiMttii^  in  the  morning.  I  waa  the  firat  who  went  aahore  to  look 
lor  water.  I  went  with  aome  of  the  nativea  who  came  with  a 
eanoe.  The  two  priaonera  were  not  with  thoee  nativea.  Some  of  the 
aeamea  Mked  leave  to  go  aahore,    and    the    oaptain    gave    aix  of  them 
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1874.        l^re,  but  said  fhey  were  not  to  stop.    Aboat  an  hour  afterwards  the  oaptain  told 
•  me  to  hail  the  men,  and  tell  them  to  oome  on  board.    I  hailed  the  men,  and  they 


SiQ,         oame  down  to  the  beach.    The  natiree  then  began  to  beaoh  their  canoes.    They 
V.  took  their  canoes  ou,t  of  the  water.    I  then  saw  the  boatswain  strack  by  a  native 

WADXA  AKD  ^^ii  1^  tomahawk.  It  was  not  one  of  the  two  prisoners  that  struck  him.  The 
captain  said  that  we  were  not  armed,  and,  therefore,  could  do  nothing  to  help  them, 
and  that  we  must  try  to  leave.  The  mate,  myself,  and  another  man  got  under- 
way, the  captaiu  steering.  We  saw  the  six  men  on  shore  killed.  We  sailed  away 
down  the  harbour,  and  the  natives  pursued  us.  The  canoes  contained  some  of 
them  thirty  men.  As  the  canoes  came  closer  the  natives  in  them  fired  arrows  at 
us.  The  captain  was  wounded  by  several.  The  mate^  myself,  and  the  captain 
were  struck,  but  I  believe  the  fourth  man  was  not.  The  canoes  got  within  thirty 
yards  of  us.  We  tried  to  get  out  by  the  small  passage  into  the  open  ocean,  bat 
we  could  not.  It  was  by  this  small  entrance  that  we  had  come  in.  The  boat 
missed  stays,  and  went  ashore  on  the  reef,  near  the  island  at  the  entrance.  The 
point  where  we  went  ashore  is  part  of  the  main  island.  The  reef  is  one  that  is 
dry  at  low  water.  The  natives  still  kept  firing  arrows,  until  the  surf  drove  the 
boat  higher  on  the  shore.  The  boat  was  left  stuck  between  high  and  low  water- 
mark. I  saw  the  two  prisoners  at  that  time.  The  natives  left  off  firing  when 
they  could  wade  out  from  the  shore.  They  did  wade  out,  and  plundered  the 
boat.  The  two  prisoners  were  amongst  those  who  plundered  the  boat.  While 
the  boat  was  OB  the  beach  the  bottom  was  knocked  out  of  her.  The  mate  at  that 
time  received  an  arrow  in  the  heart,  and  fell  overboard.  One  of  the  natives— not 
the  prisoners— stripped  me  and  the  captain  naked,  and  then  a  native,  not  here— 
he  since  died  on  the  Dido, — struck  the  captain  on  the  head  with  a  tomahawk. 
The  two  prisoners  assisted  that  native.  The  captain  died  about  three-quarters  of 
an  hour  afterwards.  The  Plato  carries  a  British  flag.  There  was  an  English  flag 
in  the  boat  The  arrows  were  fired  as  the  natives  came  on  to  the  boat.  When 
the  oaptain  was  tomahawked  he  fell  down  in  the  boat  and  died  there.  He  spoke 
afterwards^  but  never  afterwards  moved  about  We  used  the  fiag  on  the  peak  of 
our  boat  as  we  were  going  to  Mallantha  when  we  saw  a  ship»  but  could  not  make 
them  see  us.    Mallantha  or  Mallatta  is  a  savage  island. 

Cross-examined  :  The  man  who  tomahawked  the  captain  died  on  board  the  Dido. 
I  saw  the  two  prisoners  fire  arrows  at  the  captain  before  they  oame  out  to  the 
boat,  but  they  did  not  strike  him  with  the  tomahawk  in  the  boat  while  he  wae 
alive.  The  two  men  were  not  in  the  boat  of  the  Plato  when  they  fired  the  arrows 
at  the  captain. 

By  the  Attorney-General :  I  did  not  see  the  prisoners  when  they  were  in  the 
boat  strike  any  of  the  orew.    They  were  plundering  the  boat. 

Windeyer  (OouUa  with  him),  on  behalf  of  the  prisoners,  submitted  that  the  Cooit 
had  no  jurisdiction  to  try  the  prisoners,  inasmuch  as  no  British  Court  had  juris* 
diction  to  try  a  foreigner  for  a  crime  conmdtted  by  him  on  a  foreign  ahoreb  Hie 
prisoners  here  owed  no  allegiance  to  her  Majesty ;  and,  granted  that  our  Coerts 
could  try  a  foreigner  for  a  crime  committed  by  him  on  board  a  British  ship,  on  the 
high  seas,  the  evidence  in  this  case  showed  that  the  prisoners  had  fired  the  arrows 
from  the  shore,  or  as  they  were  wading,  whilst  the  boat  was  ashore.  As  to  the 
question  whether  the  crime  was  committed  on  the  high  seas,  he  oontended  that 
whilst  the  cases  showed  that  the  high  seas  would  be  held  to  extend  to  "all  jJaoes 
where  great  ships  go,"  no  authority  could  be  cited  which  would  justify  a  vessel  in 
the  position  of  this  boat,  wrecked  and  on  the  shore,  being  said  to  be  on  the  "hi^g^ 
seas."  "Places  where  great  ships  go"  ooold  only  be  ooostmed  to  mean  gaiag  in 
the  ppoeeoatian  of  their  boainess  in  carrying  on  the  oommeioe  of  the  ooaatiy.    He 
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fnrttier  contended  that  the  jnrisdiotion  of  a  conntry  did  not  extend  beyond  the        i^^ 

▼ery  ehip  itself,  and  no  authority  could  be  cited  showing  that  the  juriediotion  of ' 

ihe  Courts  extended  to  a  foreigner  in  a  boat.    Here,  moreover,  the  ship  had  ceased        j. 
to  exist,  and  if  the  jurisdiction  would  hold  good  in  case  of  a  boat,  it  might  be  ^ 

extended  to  a  raft,  a  spar,  a  hencoop,  or  any  piece  of  floating  wreck.  In  support  Waixa  and 
of  the  position  taken  up  as  the  absence  of  jurisdiction  over  a  foreigner  committing  Swatoa. 
41  crime  outside  the  British  dominions,  he  cited  the  case  of  R,  v.  Depardo  (1), 
which  had  always  been  held  as  an  authority  for  showing  that  a  foreigner  com- 
mitting a  crime  abroad  was  not  amenable  to  our  laws.  The  principle  governing 
this  point  of  international  law  had  been  last  recognized  in  the  case  of  the  Ati,  Gtn, 
4^  Hongkong  v.  Kv^ok  A.  Sing  (2).  In  that  case  Lord  Justish  MeUish  said :— 
''  Their  lordships  cannot  assume,  without  evidence,  that  China  has  laws  by  which 
41  Chinese  subject  can  be  punished  for  murdering  beyond  the  boundary  of  the 
Chinese  territory  a  person  not  a  subject  of  China.  Up  to  a  comparatively  late 
period  England  had  no  such  laws.  Moreover,  although  any  nation  may  make  laws 
to  punish  its  own  subjects  for  offences  committed  outside  its  own  territory,  still, 
in  their  lordships'  opinion,  the  general  principle  of  criminal  jurisdrudence  is,  that 
ihe  quality  of  the  act  done  depend*  on  the  law  of  the  place  where  it  is  done.  Now, 
the  law,  as  to  what  constitutes  murder,  differs  in  different  places.  Suppose  that 
a  subject  of  China  kills  an  Englishman  within  English  territory,  or  on  board  an 
English  ship,  under  circumstances  which  (according  to  English  law)  might  amount 
to  manslaughter  only,  could  it  possibly  be  right  for  the  English  Government  to 
surrender  such  a  person  to  the  Chinese  Covemment  to  be  tried  according  to 
Chinese  iaw,  to  which  the  distinction  between  murder  and  manslaughter  might  be 
wholly  unknown  ?"  Though  no  judgment  had  been  delivered  in  Depardo's  case, 
the  prisoner  had  been  discharged,  and  the  case  had  been  recognized  as  an  authority 
in  R.  V.  Mattoa  (3).  The  cases  o|  B.  v.  Serva  (4)  and  R,  v.  Lopez  (5),  though 
authorities  for  sho^^-ing  that  the  jurisdiction  of  our  Courts  extended  over  foreigners 
committing  crimes  on  British  ships  on  the  high  seas,  they  could  not  be  stretched 
to  the  extent  of  giving  jurisdiction  when  the  ship  was  no  longer  **  water-borne  " — 
and  had,  in  fact,  ceased  to  exist  as  "ships" — much  less  to  boats  on  shore,  as  in 
the  present  case.  No  authority  could  be  quoted  for  such  an  extension  of  juris- 
diction. The  only  case  in  which  a  boat  had  been  alluded  to  was  the  case  of 
B,  ▼.  Anderson  (6).  In  that  case  it  was  admitted  by  the  Counsel  for  the 
Crown,  that,  whilst  the  jurisdiction  extended  over  waters  in  the  body  of 
another  country — as  in  the  case  of  rivers — they  must  be  waters  where  ''great 
ships  go."  Upon  this  Mr.  Justice  Blackburn  observed  :  *'  The  latter  limitation  is 
necessary,  otherwise  a  foreign  country  might  claim  jurisdiction  over  a  crime  com- 
mitted on  a  boat  belonging  to  one  of  its  vessels  though  as  far  up  the  Thames  as 
Teddington."  The  case  was  further  an  authority  for  the  position  that  the  flag  of 
the  ship  only  extended  its  protection  as  long  as  the  character  of  "ship  "  remained, 
and  ceased  on  the  destruction  of  the  vessel.  The  learned  counsel  cited  several 
other  authorities  in  support  of  the  points  he  had  taken,  and  urged  that  no 
authority  could  be  cited  for  the  Court  assuming  a  jurisdiction  over  foreigners 
committing  crimes  under  circumstances  such  as  had  been  disclosed  in  the  evidence. 
Before  he  sat  down  the  learned  counsel  referred  to  the  case  B.  v.  Coombe  (7)  as  a 
case  which  might  possibly  be  quoted  on  behalf  of  the  Crown,  as  showing  that  a 

(1)  K  &  R.  134 ;  1  Taunt.  26.  (5)  D.  k  B.  625. 

(2)  42  L.  J.  P.  C.  64.  (6)  L.  R.  1  C.  C.  R.  164. 

(3)  7  C.  &  P.  458.  (7)  1  East.  P.  C.  367 ;  1  Leach  388. 

(4)  2  C.  &  E.  53. 

N.S.W.R.,  Vol.  II.,  Law.         B 


406  CASES    AT    LAW.  [N.S.W.B. 

1874.         person  firing  a  murderous  shot  from  the  shore,  at  a  person  in  a  boat,  was  am«n- 
.  able  to  the  jurisdiction  of  the  Court.    He  contended,  however,  that  that 


j(2^^         bore  no  analogy  to  the  present,  as  it  was  a  case  of  an  Englishman  on  the  shone. 
9.  of  England,  and  not  that  of  a  foreigner  in  a  foreign  country. 

SwATOA*"*  /fMi««,  A,0,,  for  the  Crown,  contended  that  Coombea'  case  was  an  authority 
directly  in  favour  of  the  jurisdiction  of  the  Court,  inasmuch  as  the  offence  was 
where  the  death  happened,  and  not  whence  it  proceeded.  The  Merchant  Shipping 
Act  (8)  gave  the  Court  jurisdiction,  inasmuch  as  it  authorised  the  prosecution  of 
foreigners  committing  offences  on  board  British  ships  on  the  high  seaa,  when 
found  within  the  British  dominions.  The  prisoners  being  here,  the  Court  had 
jurisdiction  to  try  them  As  the  crime  occurred  between  high  and  low  water- 
mark,  it  was  within  the  Admiralty  jurisdiction.  The  character  of  the  vessel  being 
a  ''ship"  did  not  depend  on  its  size,  and  that  this  eight-ton  boat — fljring  the- 
British  flag,  must  be  held  to  be  a  British  ship  within  the  meaning  of  the  cases ; 
and  the  only  question,  therefore,  was  whether  it  was  on  the  '*  high  seas.**  He  con- 
tended that  it  was,  for  it  was  between  high  and  low  water-mark.  Whether  th» 
prisoners  inflicted  the  fatal  wounds  or  not  they  were  members  of  a  body  of  men 
acting  with  a  common  design,  and,  therefore,  all  equally  guilty. 

Sir  J.  Mabtin,  C.J.  I  will  not  call  upon  Mr.  Windeyer  to  reply.  I  am  of 
opinion  that  the  prosecution  must  fail  for  several  reasons.  If  it  depended  simply 
on  the  point  whether  a  boat  is  a  "ship"  within  the  meaning  of  the  cases,  I 
might  reserve  the  decision.  The  case,  however,  does  not  depend  on  that  alone. 
Whether  a  boat  is  a  ''ship**  within  the  meaning  of  the  cases  there  is  no- 
authority  to  show.  My  own  opinion,  however,  is  that  a  Judge  would  not  be 
allowed  to  extend  the  law  so  as  to  stretch  the  jurisdiction  of  the  Court  in  such  a 
manner.  The  cases  clearly  show  that  the  general  principle  is  that  a  British  ship- 
is  part  of  British  territory,  wherever  she  is  wcUerbome,  and  that  every  foreigner  on 
boikrdf  commiting  a  crime  on  the  high  seas,  is  amenable  to  our  laws.  It  is  equaiUy 
clear,  however,  that  our  jurisdiction  does  not  extend  one  inch  outside  of  the  ship. 
It  is  strictly  confined  to  the  vessel,  and  there  is  no  area  surrounding  the  ship^ 
however  small,  over  which  it  can  be  made  to  extend.  I  admit  that  it  is  not  the- 
size  of  the  vessel  that  would  alone  make  it  a  ship,  and  I  will  not  say  that  if  this> 
boat  had  started  originally  on  a  voyage,  registered  as  a  ship,  that  it  would  not  be 
one  within  the  meaning  of  the  cases.  I  do  not  think,  however,  that  a  boat  of  the 
character  disclosed  in  the  evidence,  sailing  under  the  circumstances  narrated, 
comes  within  the  description  of  a  ship.  I  have  taken  considerable  trouble  in 
looking  into  all  the  cases,  and  I  can  find  none,  either  American  or  English,  which 
would  justify  me  in  holding  it  to  be  a  ship.  Here,  however,  supposing  it  were  a 
ship,  was  this  boat  on  shore  on  this  island  ?  and  under  the  circumstances  described, 
could  it  be  held  to  be  within  our  jurisdiction  ?  I  am  of  opinion  that  it  could  not.. 
The  Attorney-General  had  referred  to  the  Merchant  Seaman*s  Act  as  conferring 
jurisdiction,  but  the  Imperial  Parliament  could  not  pass  a  statute  affecting 
foreigners  outside  the  British  dominions.  No  foreign  nation  would  allow  such  an 
Msumption  of  authority,  nor  would  the  British  nation  allow  a  similar  power  to  be 
assumed  by  foreigners.  We  might  pass  statutes  affecting  our  own  subjects 
wherever  they  might  be ;  but  where  a  foreigner  committed  an  offence  outside  the 
British  dominions,  no  statute  of  ours  oouid  make  him  amenable  to  British  laws. 
If  the  jurisdiction  contended  for  could  be  extended  to  a  boat  there  is  no  saying  to 
what  lengths  the  argument  might  lead.  If  the  jurisdiction  extended  to  a  hotii,  it 
might  be  held  to  extend  to  a  raft,  or  to  anything  that  floated  on  the  water,    I 

(8)  18  k  19  Vic.  c  91.  s.  21. 
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am  of  opinion,  sappoaing  that  the  murder  waa  committed  in  the  boat  whiLrt        1874. 
en  ihore  on  this  island,  and  that  the  arrows  were  fired  either  from  the  shore  - 


or  from  the  canoes,  that  the  Conrt  would  have  no  jurisdiction — neither  the  shore         Rsg. 

nor  the  canoes  being  British  territory.    The  onus  of  proTing  that  the  crime  was  v. 

oommitted  within  British  territory  lay  upon  the  Crown ;  but  here  the  eridence  Waina  and 

showed  that  the  prisoners  were  foreigners  in  their  own  country,  and  there  was  no 

British  law  that  could  touch  them.     It  was  not  shown  from  the  evidence  that  the 

prisoners  had  caused  the  death  of  the  deceased  by  any  act  when  in  the  boat— even 

assuming  (for  the  purpose  of  argument)  that  it  was  a  ' '  ship^ "  and  was  on  the  ' '  high 

seas ;"  and  though  the  fact  of  these  two  men  hacking  the  body  of  the  deceased, 

after  his  death,  has  been  urged  in  proof  of  their  acting  with  a  oonmion  design, 

with  others  who  had  caused  the  death— the  argument  founded  on  a  oonmion 

design  can  not  arise,  as  it  otherwiM  might  do  if  it  were  not  for  the  question  of 

jurisdiction.      Those  who  did  acts  without  the  jurisdiction  could  not  be  held 

amenable  to  the  jurisdiction  because  of  their  taking  part  in  a  common  design  with 

others  committing  crimes  within  the  jurisdiction.   My  opinion  is  that  if  a  number  of 

foreigners,  such  as  these,  joined  in  a  conunon  attack  upon  a  ship,  and  some  went 

on  board,  whilst  others  attacked  her  by  arrows  from  a  distance,  only  those  who 

goft  on  board  are  liable,  and  you  can  not  make  those  liable  who  did  not  come 

within  the  jurisdiction,  for  acts  done  by  those  who  did.  Being  of  opinion,  therefore, 

that  this  boat  on  shore  on  a  foreign  island  was  not  a  "  ship  on  the  high  seas,"  and 

that  the  crime  commttted  was  by  foreigners  in  their  own  country,  I  hold  that  this 

Conrt  has  no  jurisdictiou  whatever  to  try  the  case. 

His  Honor  then  directed  the  jury  to  acquit  the  prisoners,  which  they  at  once 
did  in  compliance  with  his  Honor's  direction,  and  the  prisoners  were  both 
discharged. 

Attorney  for  prisoners  :  B,  B,  Smith. 


EGBERTS  V,  GIBBONS.  1881. 


Ths  decision  of  the  majority  of  the  Full  Court  (Windsybr,  J.,  dUs.)^  reported 
1  N.  S.  W.  L.  R.,  £q.  45,  has  been  reserved  by  the  Privy  Council. 
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SMITH  AND  Anothkr  v.  GARRY.  1881 

PaU  maintenanee — Money  paid  by  culministrcUor  for  moMitettance  and  education ■; — 7 — 

o/his  brother  and  sister— Set  of  against  their  sJiares  in  intestate  estate,  March  4. 

An  administrator  remaining  in  possession  of  his  father  the  intestate's  prpperty, 
a  small  station,  will  not  be  allowed  to  set  off  money  paid  by  him  for  the  past 
maintenance  and  education  of  his  brother  and  sister  against  their  shares  of  the 
intestate's  estate,  especially  where  he  has  placed  himself  iii^bco  paren^towards  them. 

Motion  on  further  directioos.  An  order  on  an  administration 
sammous  was  made  against  the  defendant  as  administrator  of  the 
intestate  estate  of  his  father,  James  Qarry,  who  died  on  11th  June, 
1862.  By  the  defendant's  accounts,  contained  in  the  Master's  report, 
the  defendant  claimed  to  set  off  against  the  shares  of  the  plaintiflb, 
Elizabeth  Ann  Smith  and  Laurence  A.  Qarry,  in  their  father,  the 
intestate's  personal  estate  (1)  A  sum  for  past  maintenance  at 
the  rate  of  14  shillings  a  week  (2)  A  sum  paid  by  the  defendant 
for  the  education  of  the  plaintiffs,  his  brother  and  sister,  at  Lynd- 
hurst  College  and  Goulburn  Convent  respectively  (3)  10?.  lOs. 
for  a  horse  and  bridle  supplied  to  the  plaintiff,  Laurence  A.  Garry, 
and  the  amount  of  a  promissory  note  in  favour  of  the  defendant 
made  by  the  same  plaintiff  for  goods  supplied  him.  The  plain- 
tiffs contended  that  the  amount  of  the  set-off  ought  not  to  be 
allowed  the  defendant.  The  facts  of  the  case  sufficiently  appear 
from  the  arguments  of  counsel  and  the  judgment  of  His  Honour 
the  Primary  Judge. 
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1881  Ooi'don  for  the  plaintiffs — An  administrator  cannot  set  off" 


gsfn.H  money  paid  for  past  maintenance  against  the  shares  of  the  next 
Q^'  of  kin.  Their  money  ought  to  have  been  kept  and  invested  for 
them.  Besides,  it  appears  that  the  boy,  Laurence  A.  Garry,  was 
useful  on  the  station;  and  in  sending  the  plaintiffs  to  Lyndhurst 
College  and  the  Goulburn  Conxent  respectively  at  a  considerable 
expense,  the  defendant  acted  at  his  own  risk.  The  defendant 
ought  to  account  with  intere.st  from  the  time  of  taking  out  the 
summons,  and  pay  the  costs  relating  to  this  motion. 

Donovan  for  the  defendant — We  admit  that  the  general  rule 
is  that  an  administrator  is  not  entitled  to  charge  maintenance 
against  capital;  but  the  cases  show,  that  where  the  amount 
available  is  small,  the  rule  In  relaxed.  Barlow  v.  Grant  (1) 
is  a  leading  authority  approve<l  of  by  recent  cases.  In  Ex  parte 
Green  (2),  a  sum  of  298i.,  belonging  to  two  infants,  was  ordered 
to  be  applied  to  their  maintenance.  The  share  of  each  of  the 
plaintiffs  here  is  only  270?.;  and  if  invested  in  Government  deben- 
tures would  not  being  in  more  than  lOi.  a  year — ^a  sum  insuffi- 
cient for  their  maintenance.  By  section  62  of  the  Trustee  Act  of 
1862  (3),  a  trustee  may  apply  money  for  maintenance,  although 
the  parent  is  quite  capable  of  providing  it.  Here,  the  mother  s 
assent  to  the  use  made  of  the  children's  moliey  may  be  inferred 
from  the  facts. 

Goi'don  in  reply — If  the  income  was  not  sufficient  for  main- 
tenance, an  application  ought  to  have  been  made  to  the  Court,  to 
allow  the  principal  to  be  used.  Not  having  done  so,  the  defendant 
has  acted  on  his  own  responsibility,  and  at  his  own  risk:  In  re 
Welch  (4),  where  a  legacy  of  lOOi.  was  in  question. 

Harqrave,  P.J.  This  is  one  of  those  cases  which  can- 
not be  decided  by  a  reference  to  reported  cases,  but  must  be 
determined  on  its  own  particular  circumstances.  The  property 
left  by  the  intestate  consisted  chiefly  of  a  small  station  near 
Goulburn.     On  his  death,  the  defendant,  his  eldest  son,  entei-ed 

(1)  1  Vem.  264.  (3)  26  Vict.  No.  12. 

(2)  IJ.  &  W.  263.  (4)  23  L.  J.,  Ch.  344. 
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into  possession,  and  worked  the  property.    He  afterwards  applied        1881 
for  letters  of  administration  to  his  father's  estate,  and  obtained       Smith 
them,  on  an  arrangement  with  the  widow,  by  which  the  property      garry. 
was  to  be  valued,  and  she  was  to  be  paid  her  thirds  on  withdraw- 
ing a  caveat  which  she  had  entered  against  the  defendant's  claim 
for  letters  of  administration.     The  plaintiffs,  who  were  young 
children  when  their  father  died,  lived  with  their  brother,  the 
defendant,  at  the  station,  which  was  worked,  and  is  now  being 
worked  by  the  defendant  for  his  own  benefit. 

The  first  thing  to  notice  is  that  the  property  left  by  the  intes- 
tate was  a  small  station,  and  that  the  eldest  son,  the  defendant, 
took  possession  after  his  father's  death,  and  has  continued 
working  it  since.  He  seems  to  have  acted  in  loco  parentis 
towards  his  brother  and  sister,  and  this  is  a  fact  which  I  cannot 
take  out  of  consideration.  He  has  taken  possession  of  the  land 
which  the  father  intended  should  be  a  provision  for  all  his  children, 
and  has  used  the  profits  to  pay  the  shares  of  the  other  children 
and  the  widow.  The  money  of  these  plaintiffs  was  left  in  the 
station,  and  all  these  claims  were  met  out  of  the  profits  of  the 
station.  The  cases  cited  do  not  apply  where  a  pei-son  remains  in 
possession  of  family  property.  I  should  not  have  interfered  in  the 
sending  of  the  plaintiff  to  Lyndhurst  College;  but  it  is  [another 
matter  as  to  who  is  to  pay  for  it.  I  cannot  see  my  way  to  mulct 
these  children  of  their  portions.  In  the  next  place,  as  to  the 
valuation  agreed  upon  by  the  defendant  and  the  widow,  that  has 
nothing  to  do  with  the  case.  The  claims  for  maintenance  and 
for  education  I  put  in  the  sam^  category,  and  they  must  be  dis- 
allowed. I  allow  all  the  other  claims — the  lOL  10s.  for  the  horse, 
and  the  amount  of  the  promissory  note.  As  there  is  no  fund  in 
Court,  the  whole  estate  having  been  administered,  each  party 
must  pay  his  own  costs  of  the  administration.  The  defendant 
must  pay  the  costs  occasioned  by  the  portions  of  his  claim,  which 
are  disallowed. 

Order  accordiTigly. 

Solicitor  for  the  plaintiffs:  Brennan, 

Solicitor  for  the  defendant:  E,  A.  Iceton,  by  McCarthy,  Robert- 
son Js  Fisher. 
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1881  SHEPHERD  and  Others  v.  SHEPHERD  and  Othsrs. 


March  21  22.   ^^^^^^'^^^wiporan^oiw  Codicil — Construction — Devise  of  fee  cut  down  to  Ufe  estate 
'  — Limitations  of  accrued  shares — *  *  Revocation  of  so  much  of  my  will  as  relates  to  E.CJ** 
— Power  cf  partition  or  sale. 

Testator  by  his  will  devised  his  real  estate  to  trustees  upon  tmst  to  maintain  and 
educate  his  children  until  the  youngest  should  come  of  age,  and  then  to  divide  the 
proceeds,  or  the  property  itself,  as  might  be  determined  by  the  majority  of  his 
children,  among  his  wife  and  children  in  equal  shares.  By  a  codicil  on  the  same  paper» 
and  expressed  to  have  been  executed  on  the  same  day  as  the  will,  and  "  to  be  part 
and  parcel  thereof  and  attested  by  the  same  witnesses,  he  declared  that  none  of 
his  children  should  dispose  of  his  or  her  share,  but  should  live  on  the  rents  and. 
profits  thereof;  and  that  his  or  her  share  should  go  to  and  descend  to  his  or  her 
children  share  and  share  alike. 

Held  {per  Martin,  G.J.,  and  Manning,  J.— Harorave,  P.J.,  dissentiente), 
that  the  children  of  the  testator  took  life  estates,  with  remainder  to  their  respectiTe 
children  in  fee  as  tenants  in  conmion. 

Held,  also,  that  the  trustees  on  direction  of  the  children,  had  power  to  effect  a 
partition  but  not  a  sale. 

This  codicil  further  provided,  that  in  the  event  of  any  of  the  testator's 
children  dying  without  lawful  issue,  his  or  her  share  should  go  to  and  be  divided 
share  and  share  alike  among  the  testator's  other  surviving  children. 

Held,  that  on  the  death  of  a  child  unmarried,  his  share  went  among  the  chOdren 
and  grandchildren  of  the  testator  according  to  the  limitation  of  the  original  shares. 

By  a  second  codicil,  the  .testator  declared  that,  in  order  to  provide  more  effecta- 
ally  against  any  litigation  with  regard  to  his  will,  he  revoked  altogether  "so  much 
of  my  said  will  as  relates  to  the  bequest  to  my  daughter  E.  S.,  now  E.  C,"  and 
charged  his  real  estate  with  an  annuity. 

Held,  that  the  revocation  only  extended  to  E.  G.'s  life  estate. 

By  his  will,  dated  1st  October,  1855,  the  testator,  William 
Shepherd,  after  bequests  of  personalty,  gave  and  devised  all  his 
real  estate,  of  what  nature  or  kind  soever  and  wheresoever,  unto 
his  wife,  Anne  Shepherd,  upon  trust,  to  receive  the  rents,  issues, 
and  profits  thereof,  and  therewith  and  thereout  to  maintain  her- 
self and  support  and  educate  his  eight  children  (William,  Joseph, 
James,  Charles,  Ellen,  and  George  and  Mary,  infants)  until  the 
youngest  should  attain  the  age  of  twenty-one  years,  and  upon 
such  event  happening,  to  divide  the  proceeds  of  the  said  real 
estate,  or  the  property  itself,  as  might  be  determined  on  by  a 
majority  of  his  said  children,  equally  between  all  of  his  said 
children,  saving  and  retaining  for  herself,  his  said  wife, 
a  share  equal  to  the  share  or  part  of  any  of  his  said  children. 
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And  he   declared  that,   in   the   event  of  his  said  wife  dying        i88l 
before   the   youngest  or  only  child   should   attain  the  age  of    Shepherd^ 
twenty-one  years  (which  event  happened),  that  J.  D.  should  hold    g^gp^^j^. 
his  real  estate  upon  the  like  trusts.    The  will  then  provided  that 
the  surplus  money,  after  paying  for  maintenance,  education,  &a, 
should  be  invested,  and  the  proceeds  divided  share  and  share 
alike   amongst  his    said   wife  and   children    on  the  youngest 
attaining  the  age  of  twenty-one  years. 

To  this  will  there  were  two  codicils.  The  first  codicil  was 
written  on  the  same  sheet  of  paper  as  the  will,  and  attested  by 
the  same  witnesses.  It  stated  that  it  was  the  codicil  to  the 
within  will,  "signed,  sealed,  and  executed  at  the  same  time  with 
the  said  will."  That  he,  the  within-named  William  Shepherd, 
the  testator,  declared  his  will  to  be  that  none  of  his  within-named 
children  should  or  would  sell  or  dispose  of  his  or  ber  share  of  the 
property  to  be  divided  between  them  on  the  youngest  thereof 
coming  of  age,  but  should  live  on  the  rents  and  profits  thereof ; 
and  his  or  her  share  should  go  to  and  descend  to  his  or  her 
children,  share  and  share  alike ;  and  in  the  event  of  any  of  his 
said  children  dying  without  lawful  issue,  his  or  her  share  should 
go  to  and  be  divided,  share  and  share  alike,  among  the  testator's 
other  surviving  children.  And  these  words  followed : — "  Signed, 
sealed,  and  delivered  at  the  same  time  with  the  within  will,  and 
18  to  be  part  and  pa/rcel  thereof," 

On  28th  November,  1855,  the  testator  executed  a  second 
codicil ;  and  by  it  he  declared  that,  in  order  to  provide  more  effec- 
tually against  any  litigation  with  regard  to  his  will,  he  revoked 
altogether  "so  much  of  my  said  will  as  relates  to  the  bequest  to 
my  daibghter,  Ellen  Shepherd,  now  Ellen  Croxon;"  and  he  declared, 
and  his  will  was  that  his  real  estate,  of  which  he  should  die 
possessed,  should  be  charged  with  an  annuity  of  52i.  to  the  said 
Ellen  Croxon  for  her  life. 

The  testator  died  on  7th  December,  1855,  leaving  his  widow 
and  the  eight  children  named  in  his  will,  of  whom  William  was 
the  heir-at-law.  George  Shepherd,  one  of  the  children,  died  on 
14th  February,  1856,  unmarried.  Mary,  the  youngest  child,  was 
married  to  the  plaintiff,  James  M'Qovern,  and  came  of  age  on  19th 
July,  1876.     William  Shepherd  married  and  had  seven  children. 
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1881  one  of  whom  died  an  infant  and  unmarried.  Joseph  Shepherd 
Shepherd  married  and  had  two  children,  one  of  whom  died  an  infant  and 
Shepherd  u'^^^'^ried.  Ellen  Shepherd  married  Richard  Croxon  on  12th 
April,  1855,  and  died  on  7th  September,  1869,  leaving  a  daughter, 
Ann  Elizabeth,  who  married  J.  Gilmore.  J.  Gilmore  and  hia  wife 
sold  all  their  interest  under  the  will  and  codicils  to  the  defendant 
F.  J.  Plomley.  William  and  Joseph  Shepherd  sequestrated  their 
estates,  and  the  defendant  Plomley  purchased  their  interests  from 
the  official  assignee. 

A  special  case,  under  16  Vict.  No.  3,  was  stated  for  the  opinion 
of  the  Court. 

James,  Charles,  and  Anne  Shepherd,  and  James  M'Govern  and 
Mary,  his  wife,  representing  the  interests  of  the  children  of  the 
testator  not  disposed  of,  were  the  plaintiffs ;  the  grandchildren 
of  the  testator,  F.  J.  Plomley,  and  the  trustees  of  the  will  were 
the  defendants.    . 

His  Honor  the  Primary  Judge  made  a  decree,  dated  17th 
December,  1880,  declaring : — 

1.  That  the  testator's  widow  took  a  transmissible  estate  in  fee  simple  in  one- 
eighth  part  of  the  lands  devised. 

2.  That  the  children  of  the  testator,  with  the  exception  of  Ellen  Croxon,  each 
took  a  vested  estate  in  fee  in  one-eighth  part  of  the  lands  devised. 

3.  That  Ann  Gilmore,  daughter  of  Ellen  Croxon,  took  no  estate  under  the  wiU. 

4.  That  the  testatordid  not  die  intestate  as  to  the  share  originally  devised  to 
Ellen  Croxon,  but  the  same  passed  under  his  will  to  his  other  children. 

5.  That,  on  the  death  of  George  Shepherd,  his  share  did  not  devolve  upon  the 
children  of  the  testator  surviving  Greorge,  but  passed  to  Geoige's  heir-at-law. 

6.  That  the  -trustees  of  the  will  have  power,  at  the  request  of  the  majority  of 
those  children  of  the  testator  who  were  living  when  the  youngest  came  of  age,  to 
sell  or  make  partition.  But  that  the  majority  has  power  only  to  direct  whether  « 
sale  or  partition  shall  take  place,  bnt  not  to  prescribe  the  mode  of  such  partition. 

From  this  decision  there  were  two  appeals,  the  first  by  the 
'  infant  defendants;  and  the  second  by  the  defendant  Plomley. 
The  Court  decided  to  hear  the  appeals  separately. 

APPEAL  OF  THE  INFANT  DEFENDANTS. 

Donovan  for  the  infant  defendants,  grandchildren  of  the 
testator — We  appeal  from  part  2  of  the  decree  of  the  Primary 
Judge.  We  say  that,  on  the  true  construction  of  the  will  and 
the  first  codicil,  the  children  of  the  testator  take  only  life  estates^ 
and  that  the  infants  take  the  fee.     This  will  is  very  inartifi- 
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cially  drawn,  but  the  intention  of  the  testator  plainly  is  to  pro-  1881 
vide  for  his  children  during  their  lives,  and  to  leave  the  fee  to  shbphbrd 
his  grand-children.  Where  there  are  repugnant  clauses  in  a  „  ^* 
testamentary  document,  the  Court  will  read  the  whole;  and, 
unless  the  first  devise  is  in  clear  terms,  the  second  will  prevail. 
In  this  will,  the  estate  intended  to  be  given  to  the  children  is  not 
defined  to  be  a  fee;  the  testator  only  says  that  the  proceeds  of 
his  real  estate  are  to  be  divided  ei[ually  between  his  wife  and 
children.  In  the  case  of  Sherratt  v.  Bentley  (1),  the  testator,  after 
bequeathing  several  legacies,  devised  unto  his  wife  real  and  per- 
sonal property  "to  hold  to  his  wife,  her  heirs,  executors,  adminis- 
trators, and  assigns  for  evex\"  The  testator  then  directed  that 
none  of  the  legatees  should  be  entitled  until  12  months  after  hia 
%oife'8  decease;  and  in  case  his  wife  should  happen  to  die  in  his 
lifetime,  and  the  before-mentiomd  devises  and  bequest  to  her 
should  thereby  lapse,  he  gave  her  a  power  of  appointment.  He 
further  devised  and  bequeathed  the  residue  of  his  real  and 
personal  estate  to  be  equally  divided  amongst  certain  persons 
at  the  decease  of  his  said  wife.  The  Master  of  the  Rolls,  Sir  J. 
Leach,  held  that  the  intention  of  the  testator  was  to  give  his  wife 
only  a  life  interest,  and  that  the  words  **  heirs,  executors,administra- 
tors  and  assigns"  were  to  be  rejected.  And  this  decision  was 
affirmed  on  appeal  by  L.  Chancellor  Brougham,  who  observed 
that  either  the  testator  had  changed  his  intention,  and  was  minded 
to  give  his  wife  a  life  estate  instead  of  the  fee,  or  he  was  ignorant 
of  the  force  of  the  words  he  had  originally  used,  and  those  words 
must  be  rejected  as  having  been  used  by  mistake.  In 
Oravener  v.  WatJdns  (2),  the  testator  devised  to  his  mother 
all  "  his  real  and  personal  estate  ....  and  knowing  that 
what  I  .  .  .  .  devise  ....  to  my  said  mother  will 
become  the  property  of  her  husband,  R.  G.  .  .  .  I  therefore 
declare  the  intention  of  this  my  will  to  be  that  the  said  R.  G. 
being  ....  •  my  mother's  husband  and  kind  stepfather, 
shall  hold  and  enjoy  all  my  said  real  and  personal  estate  .... 
to  him  his  heirs,  executors,  administrators  and  assigns  for  ever." 
And  it  was  held  in  that  case  that  the  mere  declaration  of  the 
testator's  intention  without  words  of  express  devise  gave  the 
(1)  2  My.  k  K.  149.  (2)  L.  11.,  6  C.P.  600 ;  40  L.J.,  C.P.  197,  220. 
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1881  stepfather  a  remainder  in  fee  in  the  realty,  and  an  absolute  interest 
Shepherd^  ^  ^^^  personalty,  subject  to  a  life  estate  in  his  wife,  the  testator's 
g  ^'  mother.  Bibbins  v.  Potter  (3),  is  another  case  in  point.  There  the 
testatrix  gave  all  her  estates  and  effects,  both  real  and  personal,  to 
A.  absolutely,  and  by  a  codicil  which  she  directed  to  be  taken  as 
part  of  herwill  she  gave  after  the  death  of  A.  "all  property  of  mine 
which  may  be  then  remaining  to  my  brother  B."  and  three  other 
persons.  "  My  brother  B.  to  have  one  half  of  the  property  for  his 
whole  and  sole  disposal/'  And  it  was  held  by  HaU,  V.C.,  that  the 
intention  was  that  A.  should  have  a  life  interest.  In  these  cases 
there  was  a  clear  intention,  by  the  first  devise,  to  give  the  fee. 
The  codicil  here  appears  on  the  face  of  it  to  have  been  executed 
at  the  same  time  as  the  will,  and  contains  the  last  declared  inten- 
tion of  the  testator,  and  it  should  be  read  as  part  of  the  will. 

Qordon  and  Knox  for  the  plaintiffs,  children  of  the  testator — 
We  claim  that,  on  the  death  of  the  testator,  his  children  took  a 
vested  estate  in  fee.  The  rule  is  that  where  there  is  an  express 
gift  in  a  will,  and  a  subsequent  clause,  inconsistent  with  the 
first,  but  only  revoking  it  by  implication,  the  prior  gift  takes 
effect,  Kerr  v.  Baroness  Clinton  (4).  If  the  devise  in  a  will  is 
clear,  it  is  incumbent  on  those  who  contend  that  it  is  not  to  take 
effect,  by  reason  of  a  revocation  in  the  codicil,  to  show  that  the 
intention  to  revoke  is  equally  clear  and  free  from  doubt  as  the 
original  intention  to  devise;  perTindaZ,  C.J.,  in  Doe  v.  Hicks  (5). 
The  words  used  in  the  will  amount  clearly  to  a  devise  of  the 
fee.  The  codicil  recognises  the  previous  devise  of  the  fee  to  the 
children,  and  imposes  a  restraint  on  alienation.  If  the  will  and 
the  codicil  were  executed  on  the  same  day,  that  fact,  if  it  shows 
anything,  shows  that  the  testator,  not  having  expressly  revoked 
the  gift  of  the  fee,  did  not  intend  to  leave  a  less  estate  to  his 
children.  Besides,  the  argument  founded  on  this  circumstance 
will  have  no  weight,  since,  by  construction  of  law,  every  codicil 
must  be  read  as  part  of  the  will  to  which  it  is  attached.  The 
cases  cited  relate  to  repugnant  devises,  and  do  not  apply  here^ 
where  the  intention  of  the  will  clearly  is  to  devise  the  fee. 

(3)  L.IL,  10  Ch.  Div.  733.  (4)  L.  B.,  8  Eq.  462. 

(5)  8  Bing.  475;  in  H.L.,  1  CI.  &  Fin.  21. 
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DarUy,  Q.C.,  and  C.  J.  Manning,  for  the  defendant  Plomley.  i88l 

Faithfvll  for  the  trustees. 


Shepherd 

V, 

Shepherd. 


Donovan  in  re]()ly — The  cases  show  that,  where  the  clauses  in 
a  will  and  codicil  are  repugnant,  it  is  not  necessary  that  the 
codicil  should  expressly  revoke  the  devise  in  the  will. 

Sir  J.  Martin,  C.J.  In  this  case  there  are  two  appeals, 
one  by  the  infant  defendants,  and  one  by  the  defendant  Plomley. 
The  Court  would  hear  the  arguments  on  both  cases  before  giving 
judgment  on  either,  if  it  saw  that  such  a  course  would  be  more 
convenient.  Certainly,  the  c&ses  are  between  the  same  parties, 
and  relate  to  the  provisions  of  the  same  will;  but,  as  the  questions 
arising  in  each  stand  by  themselves,  and  are  independent  of  each 
other,  we  can  derive  no  possible  assistance,  in  considering  our 
judgments  in  either  case,  from  the  arguments  brought  before  us 
in  the  other.  We  shall  be  adopting  the  more  convenient  course, 
and  the  one  less  likely  to  produce  confusion,  by  giving  judgment 
on  each  case  separately. 

I  should  have  had  no  doubt  about  the  question  before  us  on 
this  appeal,  but  for  the  judgment  of  the  Primary  Judge.  Were  it 
not  for  the  expressed  opinion  of  a  judge  of  such  great  experience 
in  equity,  I  should  call  this  a  plain  case;  as  it  is,  I  refrain  from 
using  words  so  strong. 

The  testator  here  has  made  a  will,  drawn  up  very  inartificially. 
It  is  evident  that  the  person  who  drew  it  knew  something,  but 
not  enough  to  enable  him  to  draw  it  up  accurately.  In  this  case, 
as  in  all  others  depending  upon  the  interpretation  of  wills,  we 
must  try  to  discover,  from  the  expressions  used,  what  the  testator 
really  intended.  We  find  there  are  contradictory  dispositions. 
Now  the  rule  in  construing  wills  of  this  kind  is  that  the  last 
disposition  must  prevail,  but  this  rule  will  only  apply  where  the 
subsequent  limitation  is  expressed  in  terms  equally  certain  with 
those  used  in  the  first  bequest. 

By  this  will  the  testator  disposed  of  his  property  in  these 
words.  (His  Honor  read  the  will.)  The  apt  words  to  convey  an 
estate  in  fee  are  not  used  there;  but  the  words  employed,  if 
standing  alone,  are  sufficiently  comprehensive  to  give  to  the  wife 
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1881  and  children  estates  in  fee.  To  this  will  is  appended  what  has 
Shepherd  l>e6n  called  a  codicil.  It  is  a  peculiar  kind  of  codicil.  It  is 
Shepherd  "'^^^t^®^  upon  the  same  piece  of  paper  and  is  attested  by  the 
same  witnesses  as  the  will.  It  contains  these  words  "signed^ 
sealed,  and  delivered  at  the  same  time  with  the  within  will, 
and  is  to  be  part  and  parcel  thereof."  It  is  plain  that  the 
codicil  was  written  at  the  same  interview,  and  we  cannot 
shut  our  eyes.to  what  must  have  occurred  on  that  occasion. 
The  signing  of  the  will  and  the  codicil  was  one  transaction. 
This  is  something  more  than  what  Mr.  Gordon  meant  when  he 
said  that  by  construction  of  law  every  codicil  is  part  of  the  will 
to  which  it  relates.  In  this  case  the  will  and  the  codicil  cannot 
be  separated ;  and  this  circumstance  would  enable  us,  if  necessary, 
to  distinguish  the  cases  cited  by  Mr.  Gordon  and  Mr.  Knox. 

I  said  before,  that,  in  order  to  cut  down  the  estate  given  by  the 
will,  the  words  of  the  codicil  must  be  clear.  The  words  of  the 
codicil  are  these.  (His  Honor  read  the  first  codicil.)  There  is  no 
doubtful,  but  a  very  clear  declaration  of  the  testator's  intention. 
It  appears  from  this  codicil  that  he  was  not  satisfied  with  the 
intention  expressed  in  the  will ;  the  words  of  the  codicil  admit 
of  no  other  meaning.  The  words  that  the  share  of  each  of  his 
children  shall  "  go  and  descend  to  his  or  her  children,  share  and 
share  alike,"  are  clearly  contrary  to  the  words  of  the  will  giving 
the  property  absolutely  among  his  children  and  his  wife.  Tho 
codicil  also  says  that  the  children  shall  not  sell  the  property  when 
the  youngest  comes  of  age,  but  shall  live  on  the  rents  and  profits. 
The  intention  seems  to  me  clear  to  give  the  children  only  estates 
for  life,  and  the  Court  must  give  effect  to  it.  We  should  be  going 
against  the  clear  and  manifest  intention  of  the  testator  if  we  were 
to  hold  otherwise.  I  am  of  opinion  that  this  appeal  should  be 
allowed. 

Hargrave,  P.J.  I  should  have  been  glad  if  the  Court  had 
decided  to  hear  both  cases  before  giving  judgment,  as  they  were 
argued  before  me  as  Primaiy  Judge. 

As  to  the  law  applicable  to  cases  of  this  kind,  we  have  the 
authorities  to  guide  us.    Doe  v.  Hicks  (6)  is  the  pole  star,  and 

(6)  8  Bing.  475;  in  H.L.,  1  CI.  &  Fin.  21. 
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this  leading  case  has  been  followed  by  the  authorities  mentioned        1881 
in  note  (c)  to  Jarman  on  Wills,  p.  145  (3rd.  ed.)      No  human    Shepherd 
being  can  ascertain  with  absolute  certainty  a  testator's  intention,    g     ^• 
All  that  can  be  done  is  to  apply  certain  fixed  rules  laid  down  by 
the  authorities.     We  must  not  interpret  wills  as  is  said  by  the 
length  of  the  Lord  Chancellor's  foot,   but  by  the  authorities. 
One   of  these   rules  is,  that   a   complete    gift   or  a  complete 
devise,  if  clear   in   its  terms,  cannot  be   upset  by  subsequent 
words.    We  have  here  a  clear  and  complete  gift  to  the  children 
of  the  testator;  and  the  words  of  the  codicil  only  embodied  a 
floating  idea  of  the  testator,  as  to  the  enjoyment  of  the  property. 
I  am  of  opinion  that  my  decision  should  be  upheld,  and  the 
appeal  dismissed. 

Sir  W.  Manning,  J.  I  agree  with  the  judgment  of  the  Chief 
Justice;  with  the  same  respect  as  he  has  expressed  for  the  opinion 
of  the  Primary  Judge.  Each  judge  must  act  upon  his  own 
conscientious  belief  as  to  the  law  applicable  to  the  case  before 
him. 

In  my  opinion,  it  is  a  mistake  to  call  this  question  one  of  a 
revocation  by  a  codicil  of  a  former  bequest  in  a  i?7ill.  The  words  • 
of  the  will  were  never  testamentary  before  they  were  corrected 
by  the  codicil.  The  words  in  the  first  codicil  "  signed,  &c.,  at  the 
same  time  as  my  will  and  is  to  be  part  and  parcel  thereof,"  are 
peculiar  words,  and  show  plainly  the  intention  of  the  testator. 
We  can  almost  see  what  occurred,  that  on  reading  over  the  first 
written  will  before  signing  it,  he  either  saw  that  it  had  not 
expressed  what  he  intended,  or  had  changed  his  mind  since 
giving  his  original  instruction,  and  so  added  the  so-called  codicil 
to  correct  the  previous  writing,  or  to  give  effect  to  his  intention 
at  the  moment  of  concurrently  executing  both  writings,  not  im- 
probably this  was  done  to  save  the  trouble  and  time  of  re-drawing 
the  will  in  a  corrected  form;  and  it  was  certainly  intended  to 
have  the  same  effect.  This  is  not  a  case  of  inconsistency  or 
conflict  between  two  bequests;  the  documents  speak  at  the  same 
time  and  in  plain  terms.  I  concur  with  the  Chief  Justice,  that 
the  appeal  should  be  allowed. 
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^^^  APPEAL  OP  THE  DEFENDANT  PLOMLEY. 

Shkphkrd       JDarley,  Q.C.,  and  C.  J.  Manning,  for  the  defendant  Plomley — 
Shepherd.   Part  I  of  the  decree  of  the  Primary  Judge  is  wrong,  for  the 
widow's  share  should  be  one-ninth  and  not  one-eighth. 

By  the  decision  in  the  first  appeal,  the  Court  has  held  that  the 
testator's  daughter,  Ellen  Croxon,  took  by  the  will  and  first 
codicil  a  life  astate,  with  remainder  to  her  daughter,  Ann 
Gilmore  in  fee.  We  submit  that  the  grandchildren  take  under 
the  will  and  first  codicil  as  purchasers,  and  that  the  effect  of  the 
second  codicil  is  to  revoke  only  the  life  estate  of  Ellen  Croxon, 
leaving  untouched  the  remainder  to  Ann  Gilmore.  In  re  Love 
(7)  is  an  authority  exactly  in  point.  Fry,  J.,  there  states  the 
general  rule  to  be  that  a  will  is  to  stand  so  far  as  it  is  not 
expressly  inconsistent  with  the  words  of  its  codicil.  Here 
the  words  in  the  second  codicil,  revoking  the  devise  to  Ellen 
Croxon,  are  plainly  not  inconsistent  with  her  daughter  taking 
the  share  originally  intended  for  her.  The  effect  of  the  revoca- 
tion is,  as  in  that  case,  to  accelerate  the  gift  to  Ann  Gilmore, 
through  whom  we  claim.  Speaking  of  the  extent  to  which  a 
codicil  affects  the  disposition  of  a  will,  Mr,  Jarman,  in  his 
Treatise  on  WiUa,  3rd  ed.,  p.  163,  says: — "In  dealing  with  such 
cases,  it  is  an  established  rule  not  to  disturb  the  dispositions  of 
the  will  further  than  is  absolutely  necessary  for  the  purpose  of 
giving  eff'ect  to  the  codicil;"  and  this  rule  is  quoted  with  approval 
by  the  Lord  Chancellor  of  Ireland  in  Fitzmaurice  v.  SadZier  (8). 
In  Alt  v.  Gregory  (9),  the  testator  gave  the  dividends  on  lOOOL 
stock  to  his  son,  John,  with  remainder  to  John's  children.  By  a 
codicil  he  revoked  "  the  said  legacy,"  and  gave  John  the  interest 
on  666Z.  stock:  nevertheless,  it  was  held  John's  children  took  the 
lOOOZ.  [Sir  J.  Martin,  C.J.  Doe  v.  Daviea  (10)  is  in  your  favour.] 
But  supposing  the  Court  thinks  that  we  are  wrong  on  this  point, 
and  that  the  second  codicil  revokes  the  remainder  to  Ann  Gil- 
more, then  in  that  case  there  would  be  an  intestacy  as  to  her 
share,  which  would  go  to  William  Shepherd,  the  heir-at-law, 

(7)  47  L.J.,  Ch.  Div.  783.  (9)  8  De  Gex  M.  &  G.  221;  2  Jur. 

(8)  12  Jr.,  £q.  644,  552.  N.S.  577. 

(10)  4  M.  &  W.  599. 
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through  whom  we  also  claim.  Syhea  v.  Sykes  (11)  is  a  case  exactly        1881 
in  point.  Shepherd 

We  contend,  further,  that  each  grandchild,  at  his  birth,  took  a  gH^p^aD, 
vested  estate  in  fee,  which,  on  his  death  intestate,  went  to  his 
father  as  his  next-of-kin.  We  are  therefore  entitled,  as  purchaser 
of  William  and  James  Shepherd's  interests,  to  the  shares  of  the 
fee  which  they  took  as  next-of-kin  of  such  of  their  children  as 
died  intestate,  subject  to  such  share  being  diminished  by  the 
birth  of  more  children  entitled  to  a  vested  interest  in  the  pro- 
perty. William  had  seven  children  bom  to  him,  of  whom  one 
died  under  age  and  unmarried.  James  had  two,  of  whom  one 
also  died  under  age.  We  receive,  therefore,  in  addition  to  William 
and  James's  life  interests,  one-seventh  of  one-ninth  in  fee  through 
William's  dead  child,  and  one-half  of  one-ninth  through  James's 
dead  child. 

The  one-ninth  share  of  George  Shepherd  went,  on  his  death, 
to  the  seven  surviving  children,  his  brothers  and  sisters,  and  is 
divisible  among  them,  giving  each  one-sixty-third  share  in  the 
fee.  We  are  entitled  to  three  of  these  accruing  shares  by  virtue 
of  our  purchase  of  the  interests  of  William  and  James  Shepherd, 
and  Ann  Gilmore.  The  first  codicil  provides  that,  in  the  event  of 
any  of  the  testator's  children  dying  without  lawful  issue,  his  or 
her  share  should  go  to,  and  be  divided,  share  and  share  alike, 
among  his  other  surviving  children.  There  is  nothing  in  the 
will  or  the  codicil  to  limit  their  interests  in  the  share,  thus 
accruing,  to  life  estates.  A  judge  is  not  justified  in  departing 
from  the  plain  meaning  of  words  which  admit  of  a  rational 
interpretation,  for  the  purpose  of  giving  effect  to  an  assumed 
intention  which  appears  to  him  more  rational  or  more  consistent 
with  the  rest  of  the  will.  Martin  v.  Holgaie  (12).  We  say 
that  the  accruing  shares  go  absolutely  to  the  surviving  children, 
with  no  limitation  to  the  grandchildren.  If  original  shares 
are  given  expressly  for  life,  and  accruing  shares  indefinitely 
(which  of  course  carries  the  absolute  interest),  the  latter  are  not 
considered  as  impliedly  subject  to  the  restriction  in  point  of 
interest  imposed    on   the   original   shares:   2  Jarm.  (3rd  ed.), 

(11)  L.IL,4Eq.20O;  L.R.,  3Ch.301;  (12)  L.R.,  1  H.L.  175;  35  L.J.,  Ch. 
36  L. J.,  Ch.  938;  37  L.J.  Oh,  367.  789. 


V, 

Shepherd. 
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1881       p.  6G8;  MUsom  v.  Audrey  (13);  Ware  v.  Watson  (14).    [Sm  W. 
Shepherd    MANNING,  J.     In  Ware  V.  Watson  (13),  the  accruing  shares  were 
to  go  to  the  children  living,  and  to  the  representatives  of  such  as 
were  dead.] 

We  submit,  further,  that  the  trustees  have  no  power  to  sell  or 
make  partition  at  direction  of  the  testator's  children,  and  that  Part 
6  of  the  decision  of  the  Primary  Judge  is  wrong.  The  clause  in  the 
will  conferring  this  power  was  inserted  on  the  supposition  that 
the  children  would  have  the  fee ;  but,  as  the  codicil  cut  down  the 
interest  of  the  children  to  life  estates,  by  implication  it  revoked 
this  clause.  If  that  is  not  so,  then  this  inconvenience  would 
follow; — That  if  any  of  the  testator's  children  had  died  before  the 
youngest  came  of  age,  his  children,  though  entitled  to  a  fee- 
simple  in  possession,  would  have  no  voice  in  directing  a  partition 
or  sale. 

Gordon  and  Knox  for  plaintiffs,  children  of  testator — We 
agree  with  Mr.  Barley  that  the  share  accruing  on  the  death  of 
George  Shepherd  is  divisible  among  the  seven  surviving  children 
in  fee.  But  we  differ  from  him  as  to  the  effect  of  the  revocation  in 
the  second  codicil.  The  will  is  so  inartificial  that  rules  of  construc- 
tion do  not  help  us.  It  is  not  expressed  to  be  simply  a  revocation 
of  the  devise  to  Mx's.  Croxon,  but  of  so  much  of  the  wiU  as  relates 
to  the  devise,  and  was  intended  to  take  effect  on  the  whole  shai*e 
of  the  property,  the  whole  subject  jnatter  of  the  devise.  The 
effect  of  the  revocation  is  as  if  the  testator  had  struck  his  pen 
through  the  words  in  the  will  devising  a  share  to  Ellen  Croxon. 
It  struck  her  name  out  of  the  will,  and  left  the  original  gift  as  if 
made  to  seven  and  not  to  eight  children.  The  intention  of  the 
revocation  being,  as  expressed  in  the  codicil,  in  order  to  prevent 
litigation  by  Mrs.  Croxon's  husband,  the  testator  could  not  have 
meant  to  leave  a  share  to  descend  to  Croxon's  child,  which  might 
bo  equally  the  subject  of  litigation.  This  being  so,  we  contend 
that  there  was  no  intestacy  as  to  the  share  revoked,  but  it  is  to 
be  distributed  in  the  same  way  as  the  original  shares.  The  rule 
and  the  exception  are  stated  in  1  Jai^man  on  WHXs  (3rd  ed.),  p. 

(13)  5  Ves.  465.  (14)  7  De  0.  M.  &  G.  248. 


Shepherd. 
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158  (ti).  The  exception,  within  which  we  come,  is  that  a  revo-  188I 
cation  of  so  much  of  the  will  as  relates  to  a  bequest  to  one  of  a  shepherd" 
class  enures  to  the  benefit  of  the  other  members  of  the  class ;  the 
effect  is  as  if  the  revoked  bequest  had  never  been  inserted.  SyJces 
V.  Sykea  (15)  was  a  case  of  a  bequest  to  tenants  in  common  nomi" 
natim,  and  a  subsequent  revocation  of  the  bequest  to  one;  if  the 
original  devise  is  to  a  class,  the  Court  favours  an  increase  of  the 
other  shares,  but  if  to  tenants  in  common,  an  intestacy  is  favoured. 
Another  reason  against  an  intestacy  is  that  the  testator  could  not 
have  intended  that  the  annuity  left  to  Ellen  Croxon  in  place  of 
the  revoked  bequest  should  be  a  charge  on  the  shares  of  the  other 
children,  unless  he  thought  that  they  would  get  the  benefit  of 
the  revocation. 

We  say  that  part  6  of  the  decision  of  the  Primary  Judge  is 
correct.  There  is  nothing  in  the  ruling  of  the  Court  on  the  first 
appeal  to  take  away  from  the  children  the  right  to  direct  a 
partition. 

Donovan,  for  the  infant  defendants,  grandchildren  of  the 
testator — The  share  accruing  on  the  death  of  George  Shepherd 
was  intended  by  the  testator  to  be  subject  to  the  limitations  in 
the  will.  His  codicil  shows  no  interest  was  to  be  enjoyed  by  his 
children  save  for  life.  The  executory  devise  in  the  first  codicil 
should  be  read  as  if  it  were  placed  in  the  fii*st  part  of  the  will. 
As  to  the  revocation  of  Mrs.  Croxon's  bequest,  we  are  with 
Mr.  Gordon. 

Darley,  Q.C.,  in  reply — Ee  Love  (16)  has  not  been  answered, 
nor  Sylces  v.  SyJces  (15)  distinguished  from  this  case. 

{n)  Note, — Since  the  argament,  the  and  amount,  without  further  alteration, 
4th  ed.  of  Jarman  has  been  published,  to  a  gift  of  the  whole  subject  to  the 
and  on  p.  170  of  Vol.  I.  the  rule  and  others,  these  will  take  the  whole,  the 
exception  are  now  stated  as  follows :—  will  being  read  as  if  the  revoked  words 
**Thus,  if  there  be  a  bequest  by  will  to  had  never  been  in  it.  .  .  If  the  words 
several  persons,  as  tenants  in  common,  that  are  left  require  (as  they  generally 
and  by  codicil  the  testator  revoke  the  would)  some  further  alteration  or  addi- 
bequest  to  one  of  them,  his  share  will  tion,  to  make  them  sensible,  the  con- 
not  accrue  to  the  others.  This  is  the  struction  will  not  be  made.  Sykes  v. 
ordinary  mode.    But  if  the  testator  re-  Sykes  (15)." 

voke  90  much  of  hiawiU  m  contains  the  (15)  L.R.,  4  Eq.  200;  L.R.,  3  Ch.  301; 

gift  to  one  of  such  persons,  here,  if  the  36  L.J.  Ch.  93S;  37  L. J.,  Ch.  367. 

words  that  remain  are  sensible  per  Sf,  (16)  47  L. J.,  Ch.  Div.  783. 
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1881  Sir  J.   Martin,  C.J.     By  this  will,  the  testator  left  his 

Shephbrd~  ^^  estate  to  his  widow  and  eight  children.    To  the  widow  was 

Shkphbrd.   d^^^sed  one-ninth  of  that  real  estate  absolutely,  and  there  can  be 

no  difficulty  in  holding  that  she  is  entitled  to  that  share  without 

accrual  or  contingencies.    Upon  that  point  there  is  no  contest — 

and  properly  so.    That  leaves  eight-ninths  to  be  disposed  of. 

It  appears  that  a  few  months  before  the  date  of  the  will,  one 
of  the  children  was  married  to  Mr.  Croxon,  and  that  afterwards 
there  was  issue  of  the  mamage — a  daughter.  After  this  testator 
had  devised  his  property  to  the  eight  children,  by  a  will  and 
codicil  which  we  have  held  gave  them  life  estates  with 
remainder  to  the  grandchildren  in  fee,  he  seems  to  have  thought 
fit  to  make  an  alteration  of  the  disposition  so  far  as  regards  Mrs. 
Croxon's  share ;  and  by  a  second  codicil,  and,  as  he  expresses  it, 
in  order  to  provide  more  effectually  against  any  litigation,  he 
revoked  altogether  so  much  of  his  will  as  related  to  the  bequest 
to  his  daughter,  Ellen  Shepherd,  then  Ellen  Croxon.  One 
question  argued  before  us  was,  whether  that  revocation  of  the 
devise  to  Ellen  Croxon  was  confined  to  her  life  estate  or  extended 
to  include  the  fee.  Mr.  Barley  has  relied  on  Jarman  on  WUls; 
and  there  is  no  doubt  that  the  law  is  correctly  stated  there.  I 
am  of  opinion  that  the  revocation  is  no  more  than  a  revocation  of 
the  life  estate,  leaving  untouched  the  estate  in  fee  simple,  which, 
by  the  force  of  the  will  and  first  codicil,  vested  in  her  child.  At 
that  time,  before  the  death  of  Qeorge  Shepherd,  the  share  of  each 
child  was  one-eighth  of  eight-ninths  or  one-ninth. 

After  the  death  of  the  testator,  one  of  the  sons,  Qeorge,  died 
without  issue.  A  question  has  been  raised  upon  that,  whether  as 
to  his  share  there  was  an  intestacy,  or  whether  it  went  to  his  bro- 
thers and  sisters  in  fee,  or  was  divisible  according  to  the  limita- 
tions of  the  original  shares.  Upon  this  point  some  cases  have 
been  cited  as  to  which  I  make  this  observation,  that  each  case 
depends  in  a  great  measure  on  its  own  particular  circumstances. 
Facts  and  circumstances  are  so  varied  and  complicated,  that  it  is 
vain  to  expect  to  find  two  reported  cases  exactly  alike;  any 
general  rules  must  be  subject  to  very  numerous  exceptions. 
I  can  find  none  of  the  cases  exactly  like  this  we  are  now  con- 
sidering.   There  is  the  broad  principle,  that  you  should  endeavour 


t;. 
Shsphxbd. 
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vour  to  carry  out  the  intention  of  the  testator  as  expressed  on  the  188I 
written  documents.  Applying  this  principle  to  this  case,  what  "se^^w^ 
do  we  find?  We  find  that  the  testator,  an  illiterate  man,  a  marks- 
man, being  possessed  of  considerable  landed  property,  employs  a 
man  of  very  limited  skill  to  draw  his  will.  At  the  same  time  as 
the  will  was  executed,  this  testator  executes  what  has  been  called 
the  first  codicil.  It  was  written  on  the  same  piece  of  paper  as 
the  will;  and  the  testator  is  careful  to  say,  in  two  places,  that  he 
signed  it  at  the  same  time  as  his  will.  In  this  codicil  he  says: — 
"My  will  is  that  none  of  my  said  children  shall  sell  or  dispose  of 
his  or  her  share  of  the  property,  but  shall  live  on  the  rents  and 
profits  thereof,  and  his  or  her  share  shall  go  and  descend  to  his  or 
her  children,  share  and  share  alike."  On  the  construction  of 
these  words  we  have  held  that  his  children  took  life  estates  with 
remainders  in  fee  to  the  grandchildren.  To  my  mind  it  is  clear  that 
the  testator  intended,  that  whatever  his  children  or  grandchil- 
dren received  under  the  will  was  to  be  held  in  one  and  the  same 
way.  He  did  not  intend  the  property  to  be  held  by  his  children 
under  different  limitations,  one  portion  in  fee  and  the  other  seven 
portions  for  life;  he  intended  to  tie  up  the  property,  giving  his 
children  life  interests  only.  On  the  death  of  George  then,  his 
share  went,  according  to  the  limitations  of  the  will,  to  increase  the 
shares  which  the  other  children  and  the  grandchildren  of  the 
testator  took  under  the  will.  Each  of  the  children  was  thus 
entitled  to  a  life  estate  in  one-seventh  of  eight-ninths  of  the  whole 
property,  with  remainders  to  their  children  in  fee. 

It  appears  that  Mr.  Plomley  purchased  William  and  Joseph 
Shepherd's  interests  from  their  official  assignee.  He  is  therefore 
entitled  to  two  life  interests  in  eight  sixty-thirds  of  the  whole. 
Both  these  insolvents  married ;  James  had  two  children,  of  whom 
one  died ;  William  had  seven,  of  whom  one  died.  It  follows  from 
our  decision  in  the  first  appeal  that  each  child  had  an  estate  in 
fee-simple  vested  in  it  at  its  birth,  liable  to  be  diminished  by 
other  children  being  born.  Mr.  Plomley  will  take  one-seventh 
of  eight  sixty-thirds  in  respect  of  the  dead  child  of  William,  and 
one-half  of  eight  sixty-thirds  in  respect  of  the  dead  child  of  James^ 
in  fee.  Mrs.  Croxon  is  dead,  and  Mr.  Plomley  takes  her  daughter^ 
Mrs.  Qilmour's  share. 
N.S.W.E.,  Vol.  II.,  Equity.  C 
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1881  This  accounts  for  four  children  of  the  testator ;  four  remain. 

Shepherd    Each  takes  eight  sixty-thirds  for  life,  with  a  remainder  in  fee  to 

Shepherd    ^®  equally  divided  between  their   children.      The  children  of 

William  and  Joseph  take  each,  respectively,  one-seventh  of  eight 

sixty-thirds  and  one-half  of  eight  sixty-thirds  in  fee. 

There  is  one  remaining  point.  His  Honour  the  Primary  Judge 
held  that  the  trustees  might  be  directed  by  the  children  of  the 
testator  to  sell  the  property.  It  seems  to  me  that  the  power  to 
direct  a  sale  is  inconsistent  with  the  children  having  life  estates 
only,  and  I  think  that  part  of  His  Honour's  decree  should  be 
amended  in  that  particular;  but  the  same  objection  does  not 
apply  to  a  partition.  I  also  think  that  the  trustees  may  be  set 
in  motion  by  the  majority  of  the  children.  I  further  agree  with 
His  Honour  that  the  mode  in  which  the  partition  is  carried  out 
does  not  lie  with  them. 

Hargrave,  p.  J.  I  have  very  little  to  say  on  this  appeal.  The 
questions  raised  were  not  decided  by  me  in  the  Court  below. 
But,  as  a  judge,  I  am  bound  to  recognise  the  decision  of  the 
majority  of  the  Court 

Sir  W.  Manning,  J.  I  concur  with  the  decision  of  the 
Chief  Justice.  When  the  testator  signed  the  second  codicil,  he 
must  be  taken  to  have  known  that,  by  the  will,  Ellen  Croxon 
took  only  a  life  estate;  and  it  must  not  be  presumed  that  the 
revocation  was  intended  to  go  further  than  was  necessary.  I 
agree  that  the  revocation  only  extends  to  the  life  estate. 

As  to  George  Shepherd  s  share — although  at  first  my  impres- 
sion was  to  the  contraryr— I  agree  with  the  Chief  Justice  that  it 
is  to  be  divided  amongst  the  survivors,  and  that  the  accruing 
portions  follow  the  limitations  of  the  original  shares.  The  so- 
caUed  first  codicil  must  be  taken  to  contain  the  dominant 
intention  of  the  testator.  That  dominant  intention  was  to 
give  to  the  children  only  life  estates,  and  to  give  remainders 
in  fee  to  the  grandchildren.  Then  comes  the  clause  providing 
for  the  contingency  of  the  death  of  any  of  the  children 
without  issue.  In  the  interpretation  of  that  clause  the  dominant 
intention     of    the    testator    should    prevail.      We    may    also 
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transpose  the  clause,  when  the  intention  of  the  testator  will        i88l 
clearly  appear.    The  case  of  Ware  v.  Watson  (17)  was  different    shepherd 
from  this.     In  Ware  v.  Watson  (17),  the  testator  divided  his   ^     ^' 

oHEPHERC 

estate  equally  amongst  his  six  children;  his  three  sons  were  to 
take  their  shares  absolutely,  but  his  daughters  took  theirs  only  for 
life;  if  one  of  his  soas  died  (in  testator's  life-time),  his  share  was 
to  accrue  to  the  testator's  surviving  children,  their  executors  or 
administratora ;  by  a  codicil  he  provided  that  if  his  daughter 
Sophie  died  without  issue,  her  share  was  to  be  divided  amongst 
the  testator's  children  surviving  her,  or  the  representatives  of 
those  that  were  dead.     Sophie  and  one  son  having  died,  the 
Lords  Justices  held  that  the  daughters  took  their  accruing  shares 
absolutely,  and  not  for  life.    But  in  the  present  case  there  are  no 
such  words  of  limitation  as  execvutors  or  representatives  attached 
to  the  gift  of  the  accruing  shares,  and  therefore  they  are  subject 
to  the  dominant  intention. 

As  to  the  powers  of  the  children  to  direct  a  partition,  I  agree 
with  the  decision  of  their  Honours;  first,  because  this  is  a  power 
created  by  the  testator,  and  it  does  not  matter  whether  it  is 
given  to  the  holder  of  an  estate  for  life,  or  of  an  estate  in  fee. 
Secondly,  because  the  will  and  first  codicil  being  one,  we  cannot 
say  without  express  words  that  a  power  granted  in  the  will  has 
been  revoked  by  the  codicil;  and  a  partition  is  consistent  with  the 
terms  of  the  first  codicil.  But  a  power  of  sale  is  hardly  so  com- 
patible with  tenancies  for  life.  As  long  as  the  property  remains 
in  the  condition  of  realty,  the  grandchildren's  interests  cannot  be 
endangered;  but,  when  sold  and  converted  into  money,  it  would  be 
exposed  to  many  risks  in  the  hands  of  a  single  trustee.  If  the 
Court  of  Equity  sold  the  property,  the  purchase-money  would  be 
paid  into  Court,  and  thus  the  interests  of  all  the  cestvAs  que  ^7'tw- 
tent  would  be  protected. 

De(yi*ee  varied  accordingly. 

Solicitors  for  plaintiffs:  Figott  <fc  TricJcett 
Solicitors  for  defendant  Plomley:  Diaxm  <fc  Plomley. 
Solicitor  for  infant  defendants:  Ashdown. 
Solicitors  for  trustees:  Gurtiss  <fc  Barry. 

(17)  7  Be  G.  M.  &  G.  248.  ' 
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1881  DANIELL  and  anotheb  v.  WALLACE  (HUGH). 

March  23.     Mortgage  of  station  property — Money  advanced  for  protecting  run — Selection  by 
Mortgagor  in  name  of  his  infant  son — Besulting  trusL 

Money  was  advanced  by  the  plaintiffs,  mortgagees  of  a  station,  to  H.W.,  manager 
and  part  owner,  and  accepted  by  him  for  the  parpose  of  making  selections  for  the  ' 
protection  of  the  station  property.  H.  W.  took  up  land  in  the  name  of  the 
defendant,  his  son,  an  infant  10  years  old,  with  the  money  so  advanced.  The 
plaintiffs  afterwards  obtaineda  conveyance  of  the  equity  of  redemption  on  the 
insolvency  of  the  mortgagors. 

Held,  that  the  defendant  was  a  trustee  for  the  plantiffs  of  the  land  selected  in  his 
name. 


The  bill  in  this  suit  asked  for  a  declaration  that  a  certain 
selection  of  200  acres,  made  in  the  name  of  the  defendant,  Hugh 
Wallace,  was  held  by  him  in  trust  for  the  plaintiffs. 

At  the  time  that  these  200  acres  were  taken  up,  the  plaintiffi 
were  mortgagees  of  a  station  of  which  the  defendant's  father^ 
Henry  Wallace,  was  part  owner  and  manager.  The  station  was 
heavily  encumbered,  and  was  principally  carried  on  by  advances 
made  by  the  plaintiffs.  Some  of  these  advances  were  made  for 
the  purpose  of  taking  up  land  for  the  protection  of  the  run.  On 
16th  May,  1872,  an  application  to  select  the  200  acres  in  question 
was  lodged  with  the  local  land  agent,  signed  by  Henry  Wallace 
in  the  name  of  his  son,  the  defendant,  then  an  infant  of  the  age  of 
ten  years.  The  bill  charged  that  the  moneys  used  for  making 
this  selection  and  putting  the  necassary  improvements  on  the 
land  were  the  moneys  of  the  plaintiflfe,  obtained  from  them  by 
Henry  Wallace,  for  the  special  purpose  of  making  such  selections, 
and  advanced  by  the  plaintiffs  on  the  security  of  their  mortgage. 
These  statements  were  disputed  in  the  case  made  by  the 
defendant.  The  evidence,  so  far  as  is  material  to  this  report,  is 
stated  in  the  arguments. 

In  1879  the  owners  of  the  station  became  insolvent,  and  their 
estates  were  sequestrated;  and  the  plantifis,  on  the  official  assignee 
electing  to  reserve  to  them  the  full  effect  of  their  security,  took 
a  conveyance  from  the  official  assignee  of  the  equity  of  redemp- 
tion, and  all  his  estate,  right,  title  and  interest  both  at  law  and  in 
equity,  in  the  station  and  purchased  land. 


V. 

Wallace. 
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From  the  time  of  the  selection  the  defendant  remained  in       1881 
possession  of  the  200  acres,  claiming  them  as  his  own.  Danikll 

At  the  hearing  before  the  Primary  Judge,  on  8th  March,  1881, 
the  bill  was  dismissed  with  costs.      On  appeal  from  that  order — 

Da/rley,  Q.C.,  and  G,  J.  Manning,  for  the  plaintiffs,  appellants 
— We  submit  that  the  circumstances  under  which  this  land  was 
selected  show  that  there  is  a  resulting  trust  for  the  benefit  of  the 
plaintiffs.  It  was  they,  and  not  Henry  Wallace,  who  provided  the 
money  for  taking  up  the  land.  The  plaintiffs  paid  the  money  to 
Henry  Wallace,  who  received  it  for  the  specific  purpose  of  taking 
up  land  for  the  benefit  of  the  station  in  which  the  plaintiffs,  as 
mortgagees,  and  the  firm  of  which  Henry  Wallace  was  a  partner, 
as  entitled  to  the  equity  of  redemption,  were  interested.  There 
can  be  no  doubt  that  Henry  Wallace  intended  the  purchase  to  be 
for  the  benefit  of  his  mortgagees,  because  we  find  that,  in  a  list 
of  freehold  land  furnished  by  him  to  the  plaintiffs,  this  selection 
is  mentioned  as  forming  part  of  the  plaintiffs'  security.  How, 
then,  can  this  purchase  be  said  to  be  an  advancement  of  his  son 
by  Henry  Wallace? 

The  fact  that  the  land  was  conditionally  purchased  under  the 
Lands  Acta  makes  no  difference.  It  was  decided  in  Barton  v. 
Muir  (1),  that  such  purchases  may  be  the  subject  of  a  trust.  It 
is  no  answer  to  say  that  in  that  case  there  was  a  written  declara- 
tion of  trust,  and  that  here  there  is  no  writing,  for  a  resulting 
trust  does  not  come  within  section  7  of  the  Statute  of  Frauds  (2), 
but  within  the  exception  provided  in  section  8  (2).  This  is  clearly 
stated  in  the  notes  to  Dyer  v.  Dyer  (3),  and  by  the  case  of  Ex 
parte  Vernon  (4),  where  an  infant  was   ordered  by  the  Court 

(1)  11  S.G.R.,  Eq.  90;  L.B.,  6  P.O.  of  any  lands  or  tenements  by  which  a 
134;  44  LJ^.,  P.O.  19.  trust  or  confidence  shall  or  may  arise  by 

(2)  29  Gar.  II.,  o.  3,8.  7  enacts— ''That  the  implication  or  construction  of  law, 
all  declarations  or  creations  of  trusts  or  ....  then  and  in  every  such  case,  such 
confidences  of  any  lands,  tenements,  or  trust  or  confidence  shaU  be  of  the  Uke 
heriditaments,  shall  be  manifested  and  force  and  e£Pect  as  the  same  would  have 
proved  by  some  writing  signed  by  the  been  if  this  Statute  had  not  been  made; 
party  who  is  by  law  enabled  to  declare  anything  hereinbefore  contained  to  the 
such  trust,  or  by  his  last  will  in  writing,  contrary  notwithstanding. " 
or  elM  they  shaU  be  utterly  void,  and  of  (3)  1  Wh.  and  Tud.  L.  Gas.  Bq.  (4th 
no  effect."  Sect.  8—"  Provided  always,  Ed.),  203. 
that  where  any  conveyance  shall  be  made        (4)  2  P.  Wms.  649, 
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^^^^  to  convey  an  estate  in  land  which  had  descended  to  him  from  his 
Danibll  father,  on  it  being  shown  that  a  trust  resulted  to  the  person  who 
Wallace.    ^^^  P^'id  the  purchase-money. 

Again,  a  selection  made  on  the  run  and  held  by  persons  over 
whom  the  plaintiffs  could  have  no  legal  control  takes  so  much 
land  out  of  the  lease,  and  to  that  extent  diminishes  the  value  of 
the  security  which  the  plaintiffs,  as  mortgagees,  possessed. 
The  Court  would  on  that  ground  have  interfered  to  prevent 
Henry  Wallace,  as  one  of  the  mortgagors,  from  selecting  land, 
except  for  the  benefit  of  his  mortgagees.  This  principle  is  stated 
in  Farrant  v.  Lovd  (5),  where  it  was  held  that  a  mortgagor  in 
possession  might  be  restrained  from  felliug  timber  growing  on 
the  land;  and  in  Robinson  v.  Litton  (6),  where  the  owner  of  a 
defeasible  inheritance  was  restrained  from  committing  waste,  on  a 
bill  being  filed  against  him  by  the  persons  named  in  a  contingent 
executory  limitation.  Although  in  Equity  the  mortgagor  remains 
the  actual  owner  of  the  land  until  foreclosure,  entitling  him  while 
in  possession  to  the  receipt  of  the  rents  and  profits  without 
account,  yet  Equity,  regarding  the  land  with  all  it  produces  as  a 
security  for  the  mortgage  debt,  will  restrict  the  right  of  ownership 
within  such  bounds  as  may  prevent  it  operating  to  the  detriment 
or  injury  of  the  mortgagee  (7).  A  mortgagor  cannot  set  up 
against  his  mortgagee  a  fresh  title  acquired  since  the  mortgage. 
Doe  V.  Vickera  (8). 

Gordon  and  Donovan,  for  the  respondent — The  cases  cited  for 
the  appellants  are  not  in  point.  The  suit  here  is  not  between  a 
mortgagee  and  his  mortgagor,  but  between  parties  as  to  whom  no 
privity  exists.  In  fact,  the  plaintiffs  in  their  correspondence 
admit  that  they  had  no  control  over  the  defendant.  In  Barton 
V.  Muir  (1)  the  facts  were  very  different.  In  that  case  there  was 
an  express  contract  between  the  plaintiff  and  the  defendant,  and 
the  Privy  Council  only  decided  that  an  agreement  to  take  up 
land  for  the  benefit  of  another  person  and  transfer  it  to  him 
when  the  conditions  had  been  fulfilled,  was  not  a  fraud  on  the 

(5)  8Aik.723.  (7)  Coote  on  if or^^jKi^e,  Ouip.  iii.  p.  232 

(6)  3  Atk.  209;  2  Eq.,  Ca.  Ab.  528.  (2nd  Ed.) 

(8)  4  Ad.  &  K  782. 
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Lands  Acts,  and  was  a  contract  which  might  be  enforced  in        1881 
Equity.  Baniell 

Assuming,  for  the  moment,  that  this  kind  of  holding  may  be  the  ^^^^^n^ 
subject  of  a  resulting  trust,  the  presumption  will  prevail  that  the 
father  intended  the  selection  to  be  for  the  benefit  of  his  son,  unless 
such  presumption  is  rebutted  by  clear  and  distinct  evidence  as  to 
which  there  can  be  no  reasonable  doubt.  [Sir  J.  Martin,  C.J. 
This  is  not  a  case  of  advancement.]  No,  but  the  same  principles 
and  presumptions  apply  as  in  a  case  of  advancement.  The  mere 
fact  that  the  selection  was  taken  up  by  money  lent  to  the  firm 
of  which  the  defendant's  father  was  a  member  is  not  evidence  of 
this  kind,  especially  since  it  appears  that  the  plaintifis  charged 
this  amount  against  the  mortgage  security,  and  thus  treated  it  as 
a  loan.  They  have  also  acted  in  a  manner  inconsistent  with  their 
present  claim,  by  endeavouring  to  procure  a  forfeiture  of  the 
selection  for  non-compliance  with  the  condition  of  improvement. 
The  list  made  by  Henry  Wallace  of  the  freehold  properties  * 
included  in  the  plaintiffs'  mortgage,  and  relied  on  by  the  plaintiffs 
as  being  a  declaration  of  the  intention  with  which  the  land  was 
selected,  was  made  after  the  selection  by  the  defendant;  and 
Sidmouth  v.  Sidmouth  (9),  Childers  v.  ChUders  (10),  and  Byers  v. 
Brown  (11)  are  authorities  that  such  declarations,  to  be  received 
in  evidence,  must  be  antecedent  to,  or  at  least  contemporaneous 
with  the  purchase.  The  legal  presumption  in  favour  of  infants 
must  not  be  frittered  away.  [Sir  W.  Manning,  J.  Your 
case  depends  more  on  the  provisions  of  the  Lands  Acts!] 
A  trust  must  be  express,  or  must  arise  by  operation  of  law. 
Here  there  is  no  express  agreement,  and  the  plaintiffs  must 
bring  the  case  within  the  proviso  of  section  8  of  the  Statute  of 
Frauds  (12).  But,  in  order  to  do  so,  they  must  follow  the  words  of 
the  section ;  they  must  prove  a  "  conveyance"  to  the  volunteer — 
in  this  case  the  infant  defendant  The  section  contemplated  a 
conveyance  out-and-out,  and  does  not  apply  to  a  title  which  is 
subject  to  conditions  which  the  infant  must  fulfil,  and  which  he 
alone  can  fulfil,  before  he  is  entitled  to  a  conveyance.  There 
must  be  a  resulting  trust  eo  vnstanti  that  the  selection  is  made, 

(9)  2  Bear.  454.  (11)  Snp.  Gt.,  8tb  March,  1859. 

(10)  3  K.  &  J.  310;  3  Jar.  N.S.  609.        (12)  See  note  on  page  21. 
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1881       or  there  is  none  at  all.    There  is  a  wide  difference  between 

Dahiell    the  passing  of  a  title  from  the  Crown  to  this  infant  and  a  f eoff- 

Wallace.    ^^^^  without  consideration  (Dyer  v.  Dyer  (13),  at  p.  205);  on  the 

analogy  of  which  the  doctrine  of  resulting  trusts  is   based. 

Besides,  the  infant  defendant  has  given  valuable  consideration  to 

the  Crown,  by  residing  on  the  selection  and  improving  it.     We 

•  go  so  far  as  to  say  in  this  part  oS  our  argument,  that  if  Henry 

Wallace,  and  not  his  son,  had  been  the  conditional  purchaser 

of    this  land,  no  resulting  trast   could   have   arisen.    Again, 

the    plaintiffs    have    been    guilty   of   laches.      The    bill    was 

not  filed  until  four  years  after  the  defendant  was  entitled  to  a 

grant  on  payment  of  the  balance  of  the  purchase-money,  and 

meanwhile  the  defendant  has  been  spending  his  time  and  labour 

in  fulfilling  the  conditions  of  the  Lands  Acts. 

Darley,  Q.C.,  in  reply — This  is  not  a  case  of  advancement,  and 
therefore  Sidmouth  v.  Sidmouth  (14);  Childers  v.  CkUders  (15); 
and  Byers  v.  Brown  (16),  do  not  apply. 

In  Barton  v.  Muir  (17),  the  judgment  of  the  Privy  Council  was 
not  based  on  the  contract  being  a  written  one;  and  in  the  sub- 
sequent cases  of  Christian  v.  MiUer  (18),  and  Futter  v.  Toohey  (19), 
in  which  the  decision  in  Barton  v.  M^^,ir  (17)  was  followed,  there 
was  no  written  agreement.  Henry  Wallace  had  no  right  to  use 
our  money  to  take  land  out  of  our  mortgage  security  and  give  it 
to  his  son.  As  to  alleged  laches,  the  fact  is  that  since  Henry 
Wallace's  insolvency  we  have  continually  made  claim  to  this  land. 

The  Court,  on  23rd  March,  delivered  judgment,  unanimously 
sustaining  the  appeal,  but  the  defendant  obtaining  leave  on  20th 
June,  1881,  to  appeal  to  the  Privy  Council,  the  following  reasons 
for  their  decisions  were  ultimately  written  by  their  Honors : — 

Sir  J.  Martin,  C.J.  In  this  case  the  plaintiffs  were  mort- 
gagees of  certain  station  property  in  this  colony,  comprising  three 
runs.     The  defendant  was  the  son  of  one  of  the  mortgagors,  and 

(13)  1  Wh.  and  Tud.  L.  Gas.  Eq.  (4th  (16)  11  S.C.K.,  Eq.  90 ;  L.R.,  6  P.O. 
Ed.),  203.  134;  44  L.J..  P.O.  19. 

(14)  2  Beav.  454.  (17)  2  S.C.R.,  N.a  Eq.  17- 

(15)  3  K.  &  J.  310;  3  Jur.  N.S.  509.  (18)  2  S.C.R.,  N.S.  Eq.  20. 

(19)  Sup.  Ct  8th  March,  1859. 
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was,  at  the  time  of  the  transactions  which  gave  rise  to  this  suit,  1881 
and  still  is  an  infant  under  the  age  of  twenty-one  years.  The  Danibll  ~ 
mortgagors  were  largely  indebted  to  the  plaintiffs  to  the  amount  ^  ^' 
of  about  45,000i.;  this  amount  was  reduced  by  the  sale  of  two  of 
the  runs,  but  it  afterwards  rose  to  upwards  of  40,000i.  The 
defendant's  father,  Henry  Wallace,  at  this  time  managed  the  pro- 
perty, and  in  the  course  of  the  management  it  was  considered 
necessary  to  make  selections  on  the  station  in  order  to  prevent 
choice  portions  of  the  land  from  being  taken  up,  and  the  grazing 
capabilities  of  the  run  from  becoming  impaired.  For  that 
purpose  money  was  placed  by  the  mortgagees  at  the  disposal  of 
the  mortgagors.  The  defendant's  father,  on  16th  May,  1872,  made 
a  selection  of  the  200  acres  in  dispute  here,  and  in  order  to  com- 
ply with  the  provisions  of  the  Lands  Acta,  the  selection  was  made 
in  the  name  of  his  son,  the  defendant,  the  application  being  signed 
"Hugh  Wallace,  by  his  father,  Henry  Wallace."  That  was  held 
by  the  Privy  Council  before  the  passing  of  the  Act  of  1875  to  be 
a  valid  selection,  although  many  things  have  to  be  done  by  a 
selector  which,  one  would  think,  could  only  be  done  by  a  person 
who  has  attained  his  majority.  But,  in  any  case,  there  is  no  pro- 
vision in  the  Act  by  which  a  father  may  use  his  son's  name  for 
the  purpose  of  taking  up  land  for  himself.  By  the  Act  a  man's 
selection  is  for  himself,  and  for  no  one  else:  and,  in  point  of  law, 
the  selection  by  the  defendant  by  the  hand  of  his  father  was  for 
the  benefit  of  the  defendant,  Hugh  Wallace,  and  not  for  the  bene- 
fit of  the  father  who  signed  the  application  in  his  son's  name.  A 
great  deal  of  evidence  went  to  show  how  the  money  was  found 
by  which  this  purchase  was  made.  (His  Honor  read  parts  of 
the  evidence.)  The  conclusion  to  which  I  have  arrived  from  this 
evidence  is  that  the  200  acres  were  selected  for  the  purpose  of 
protecting  Ihe  run;  that  they  were  taken  up  by  moneys  advanced 
by  the  mortgagees  for  this  purpose,  and  that  the  purchase  was 
intended  by  Henry  Wallace  to  be  made  for  the  benefit  of  the 
plaintiffs,  the  mortgagees. 

But  it  is  said  that,  supposing  all  this  to  be  so,  how  does  it 
touch  this  defendant  ?  He  has  no  duty  towards  those  mortgagees, 
and  there  is  no  evidence  that  the  lad  was  taken  into  consultation 
by  the  father  when  the  selection  was  made.      And  now  the 
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1881  question  for  us  to  determine  is,  whether  we  can  touch  this 
Daniell  property  in  the  hands  of  the  defendant,  as  having  been  purchased 
Wallace  ^^^^  ^^®  plaintiffs'  money.  If  the  purchase  had  been  made  in  the 
name  of  Henry  Wallace,  I  should  have  had  no  doubt  on  the 
authorities  that  he  held  the  land  upon  trust  for  his  mortgagees. 
Does  it  make  any  difference  that  in  this  case  the  selection  . 
was  made  in  the  name  of  the  son  ?  I  have  already  said  that  the 
selection  was  a  selection  by  the  infant,  although  made  by  the  hand 
of  his  father.  The  Act  contemplated  the  settlement  and  cultiva- 
tion of  the  country,  and  for  that  purpose  granted  the  great  privi- 
lege of  free  selection,  to  be  exercised  by  individuals  on  each  his 
own  behalf.  That  being  so,  then  is  the  son  bound  by  the  fraud 
or  supposed  fraud  of  his  father  ?  There  is  nothing  in  the 
reported  cases,  in  this  or  the  mother  country,  which  touches  this 
point.  I  think  that  the  son  here  is  hardly  in  the  position  of  not 
being  bound  by  the  acts  of  his  father.  Inasmuch  as  he  does 
nothing,  he  gets  nothing,  except  by  the  act  of  his  father.  He 
must  take  not  only  what  is  in  his  favour,  but  also  what  goes 
against  him.  It  appears  to  me  that  it  would  be  a  reproach  on  the 
administration  of  justice  if  we  were  to  hold  that  a  father  could 
misappropriate  this  money,  and  the  son  take  the  benefit  of  it 
The  father  having  this  2001.  to  lay  out  in  purchasing  land,  he  has 
gone  outside  his  duty  and  endeavoured  to  select  it  in  such  a  way 
that  it  should  be  held  by  his  son.  That  is  a  thing  the  Court  will 
not  allow.  But  for  Barton  v.  Muir  (20)  I  think  the  decision  of  the 
Court  in  this  case  would  have  been  otherwise,  and  that  the  land 
could  be  held  free  from  any  trust;  but  the  principle  laid  down  by 
the  Privy  Council  in  that  case  is  applicable  here.  It  appears  to  me^ 
with  due  respect  to  the  opinion  of  His  Honor  the  Primary  Judge 
at  the  hearing  before  him,  that  this  is  a  case  of  a  resulting  trust, 
and  requires  no  writing.  The  principle  is  laid  down  in  the  notes 
to  Dyer  v.  Dyer  (21).  In  my  opinion  the  decree  of  the  Primary 
.   Judge  ought  to  be  reversed,  and  the  prayer  of  the  bill  granted. 

Harqraye,  P.J.      I  have  carefully  considered  the  question 
before  me  in  this  case  as  Primary  Judge,  and  now  before  the  Full 

(20)  11  8.C.R.,  Eq.  90;  L.B.,  6  P.O.        (21)  Wh.  and  Tod.  L.  Gas.  Eq.  (4tii 
134;  44  L.J.,  P.O.  19.  Ed.)  203. 


V. 

Wallace. 
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Court ;  and  considering  the  great  importance  of  the  point  as  to  1881 
all  mortgagors  and  mortgagees  of  our  pastoral  properties,  and  d^niell 
that  this  father  as  mortgagor  borrowed  the  money  for  his  infant 
son,  from  the  mortgagee  as  part  of  the  current  account,  and 
selected  the  land  out  of  the  mortgaged  estate,  I  think  the  decree 
must  be  for  the  plaintiffs,  as  decided  by  the  Chief  Justice  as  a 
Judge  of  this  final  appellate  Court  in  this  colony.  I  think  this 
is  my  present  duty,  thereby  supporting  the  general  rights  of 
mortgagees  and  creditors  in  favour  of  their  claims  where  there  is 
no  dishonesty  or  default  on  either  side.  I  think,  also,  that  Lord 
Chancellor  Cottenham's  decisions  are  all  in  favour  of  this  prin- 
ciple, in  adapting  equitable  principles  to  new  cases  which  must 
arise  under  similar  circumstances,  as  in  the  present  case. 

Sm  W.  Manning,  J.  I  concur  with  their  Honors,  but  I  do  not 
think  that  this  is  a  case  of  fraud.  This  selection  was  made  by 
Henry  Wallace  for  the  benefit  of  the  mortgagors  and  mortgagees; 
and  I  do  not  think  that  his  son  can  hold  it  against  them.  It  comes 
to  this,  that  the  money  used  for  making  this  selection  came  into 
the  hands  of  Henry  Wallace  charged  with  a  trust.  He  made  use 
of  his  son's  name  in  order  to  prevent  strangers  from  coming  in 
and  injuring  the  run.  I  think  that  in  this  matter  the  son  was 
not  active.  He  took  the  land  through  the  agency  of  his  father, 
and  with  the  trusts  imposed  on  it  in  the  hands  of  his  father.  My 
only  diiBculty  has  been  as  to  the  Lands  Acts ;  but  I  think  that 
as  between  these  parties  the  rules  of  equity  must  prevail,  and 
that  if  there  has  been  any  infraction  of  the  land  laws,  the 
remedy  must  be  left  to  the  Crown. 

Decree  reversed. 

Solicitors  for  the  plaintiffs :  Cape  <fe  Westgarfk. 
Solicitors  for  the  defendant:  Crang  by  McCarthy,  Robertson 
Jk  Fisher. 
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1881  SMITH  AND  OTHEBS  V.  KEARNEY  Ain)  othbiu  (A). 

Jwie  21   22    Legitimcicy-^ Evidence  of  conduct — Declarations  qf  Husband  and  Wife — BtndoMe. 

23,  24.  The  declarations  of  husband  and  wife  are  evidence  of  condact  to  prove  or 

disprove  the  legitimacy  of  a  child.    What  evidence  requisite  to  support  declaration 
of  illegitimacy  considered. 

The  bill  in  this  suit  was  filed  by  the  persons  claiming  to  be 
entitled  to  the  residuary  estate  of  Henry  Linden,  on  the  death  of 
his  son,  John  Henry  Linden,  without  issue.  The  defendants 
were  the  trustees  of  the  will  of  Henry  Linden  and  Wilhelmina 
Eve  Linden,  an  infant  under  the  age  of  twenty-one  years,  the 
supposed  child  of  John  Henry  Linden.  The  bill  charged  that 
the  infant  defendant  was  not  the  child  of  John  Henry  Linden, 
and  asked  for  a  declaration  that  the  plaintiffs  were  entitled  to 
the  residuary  estate  of  the  testator,  and  for  accounts  against  the 
defendants,  the  trustees. 

John  Henry  Linden  married  Miss  Roberts,  the  mother  of  the 
defendant,  Wilhelmina  Eve  Linden,  in  1852.  Between  that  time 
and  their  final  separation  in  1861  they  had  had  many  quarrels 
and  one  or  two  separations.  Linden  was  a  man  given  to  drink, 
and  in  1860  or  1861  he  treated  his  wife  with  great  cruelty.  At 
that  time  he  formed  a  suspicion  of  her  fidelity,  having  followed 
her  to  the  house  of  one  Watt,  on  which  occasion  he  struck  -her. 
In  1861  they  separated.  Linden  going  to  live  at  Burwood,  and 
his  wife  returning  to  the  house  of  her  mother,  Mrs.  Roberts,  in 
Sydney,  who  was  an  old  lady  confined  to  her  house.  During  the 
time  that  Mrs.  Linden  lived  with  her  husband  she  had  had  several 
miscarriages  and  one  child  still-born.  After  the  separation  she 
bore  no  child  except  the  infant  defendant.  Linden  was  sued  in 
1867  for  the  seduction  of  a  Miss  Potter,  and  the  jury  gave  a  ver- 
dict against  him  on  the  plea  of  not  guilty,  but  said  that  they 
were  not  satisfied  as  to  the  paternity.  (The  facts  are  to  be  found 
in  FoUer  v.  Linden,  6  S.C.R.  351.)  In  1866,  Mrs.  Linden  ob- 
tained  an  order  against  her  husband  for  a  year's  maintenance; 
before  the  year  expired,  the  parties  met  at  the  office  of  Mr.  R  B. 
Smith,  a  solicitor,  and  it  was  arranged  that  the  allowance  should 
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be  continaed,  as,  in  fact,  it  did  continue  until  Linden  brought  an  1881 
action  of  crim.  con.,  in  1869,  against  one  Baldwin.  During  the  Smtoi 
separation,  the  husband  and  wife  exhibited  bitter  feelings  towards  j.  ^' 
each  other.  Linden  speaking  of  his  wife  in  disparaging  terms,  and 
she  speaking  of  him  as  a  brute,  and  saying  that  she  loathed  him. 
Li  1868,  Mrs.  Linden  became  pregnant,  and  when  about  three 
months  in  child,  she  left  her  mother's  house,  where  she  was  then 
residing,  and  went  to  a  house  in  Balmain,  where  she  lived  with 
Baldwin  as  his  wife.  Evidence  was  given  on  behalf  of  the 
plainti£&,  that  some  months  befoie  Mrs.  Linden  left  her  mother's 
house,  a  man,  who  might  be  Baldwin,  was  seen  at  the  house, 
taking  off  his  boots,  tapping  at  the  door  and  going  in,  and  that  he 
was  seen  coming  out  early  in  the  morning.  Evidence  was  also 
given  by  Mary  Gibson,  a  servant  of  Mrs.  Furze,  that  Baldwin 
was  seen  having  connection  with  Mrs.  Linden  before  she  went  to 
live  with  him;  but  a  witness  was  called  by  the  defendants  to  dis- 
credit her  testimony.  For  the  defence,  a  number  of  witnesses 
were  called.  Ross,  Cooper,  and  Ayton  swore  that  they  saw  Linden 
and  his  wife  together  at  Mrs.  Maxtey's  Hotel,  which  was  a  house 
of  assignation.  Wheeler,  a  tollkeeper,  and  his  son  said  that  they 
saw  them  drive  along  the  road  together  several  times.  Healey 
and  Carney  swore  that  they  were  together  on  the  Manly  Beach 
steamer.  These  witnesses  fixed  the  dates  by  references  to  facts, 
from  which  it  appeared  in  some  cases  that  the  occurrence  they 
swore  to  could  not  have  happened,  and  in  others  that,  at  least, 
the  meetings  could  not  have  been  at  the  time  of  the  procreation 
of  the  child.  Mrs.  Jackson  swore  that  she  saw  Linden  driving 
in  a  buggy  with  a  woman  and  a  young  child;  that  he  stopped  to 
speak  to  her,  and  introduced  the  woman  to  her  as  his  wife.  This 
witness,  on  her  examination  before  the  Full  Court,  said  her 
memory  was  very  bad.  She  did  not  know  Mrs,  Linden  by  sight, 
but  she  did  know  Linden.  As  appears  by  the  judgments,  the 
Court  thought  her  evidence  could  not  be  relied  upon.  Evidence 
was  given  for  the  plaintiffs  that  Linden  suffered  from  ddiHum 
treTnens,  and  was  afraid  to  be  left  alone,  and  that  someone  always 
slept  in  his  room  and  accompanied  him  when  he  drove  out.  It 
was  admitted  by  one  of  the  plaintifl^'  witnesses  that  Linden  often 
went  to  a  public-house  some  100  yards  from  Mrs.  Roberts'  house. 
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1881         where  his  wife  then  lived ;  but  there  was  no  evidence,  which  the 
Smith       Court  believed,  that  he  met  his  wife  there,  or  anywhere  else  after 
K    RNEY  I  ^^®^^'  ^°*'  separation,  except  at  the  solicitor's  office  in  1867. 

The  infant  defendant  was  bom  at  Balmain  in  July,  1869. 
Mrs.  Linden  was  then  living  with  Baldwin.  Five  weeks  after 
the  birth  of  the  child  Mrs.  Linden  had  her  baptized  in  the  name 
of  Wilhelmina  Eve  Linden,  and  registered  in  that  name,  and  as 
the  child  of  herself  and  her  husband.  Some  short  time  after- 
wards. Linden  was  informed  by  his  solicitor,  Mr.  Fitzhardinge,  of 
the  birth  of  the  infant  defendant.  He  repudiated  the  paternity 
of  the  child,  and  immediately  brought  an  action,  of  cHtti.  con. 
against  Baldwin ;  this  was  in  1869.  Before  the  trial  of  the  action 
Baldwin  and  Mrs.  Linden  went  to  New  Zealand,  taking  the  child 
with  them.  While  they  were  there  a  Mr.  Bennett  saw  them,  and 
in  answer  to  a  question,  Mrs.  Linden  said  that  she  was  married  to 
Baldwin,  and  the  child  was  the  issue  of  the  marriage.  In  1870, 
while  they  were  in  New  Zealand,  Linden  died.  On  his  death-bed 
he  gave  instructions  for  a  declaration  to  be  prepared,  repudiating 
the  paternity  of  the  child ;  but  he  died  before  he  could  make  it 
After  Linden's  death,  Baldwin  and  Mrs.  Linden  returned  to 
Sydney.  About  this  time  Mrs.  Linden  stated  to  Mr.  Dawson,  a 
solicitor  of  Sydney,  that  the  child  was  her  husband's.  Shortly 
afterwards  Mrs.  Linden  died. 

The  suit  was  heard  before  Hargrave,  P.J.,  on  25th  March, 
1881,  when  His  Honor  dismissed  the  bill  with  costs.  Against  this 
decree  the  plaintiff  appealed  to  the  Full  Court. 

DarUy,  Q.C.,  and  C.  J,  Manning  {Sly  with  them)  for  the 
appellants — We  say  that  the  Primary  Judge  was  wrong  in  his 
conclusions  from  the  evidence  given  in  this  suit  We  maintain 
that  we  proved  that  the  infant  defendant  is  not  the  legitimate 
child  of  John  Henry  Linden.  The  relation  in  which  the 
husband  and  wife  stood  to  one  another  after  their  final 
separation  affords  a  strong  presumption  against  access.  What 
was  the  evidence  brought  by  the  defendants  to  prove  that 
Linden  had  access  to  his  wife?  Ross  and  Cooper,  Ay  ton,  the 
Wheelers,  Healey  and  Carney,  swear  to  having  seen  Linden 
and  his  wife  together  at  different  places,  but  in  every  instance 
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in,  which  these  witnesses  have  been  asked  to  fix  the  date  by  re-        1881 
ference  to  any  circumstance,  it  has  conclusively  appeared  that,       Smith 
if  they  ever  did  see  Linden  and  his  wife  together,  it  could  not    kj-arnby. 
have  been  at  the  time  of  the  procreation  of  this  child.     So  much 
for  the  witnesses  whom  the  defendant  brought — now  for   the 
witnesses  who  were  not  brought.     Neither  Baldwin  nor   Mrs. 
Roberts,  Mrs.  Lindens  mother,  were  called.     If,  as  is  alleged. 
Linden  did  really  meet  his  wife,  one  would  suppose  that  Baldwin, 
of  all  men,  was  most  likely  to  know  of  it;  yet  he  was  not  called 
as  a  witness  in  a  suit  in  which  he  was  vitally  interested  as  the 
guardian  of  the  infant  defendant,  and  although  he  was  in  Sydney 
when  the  evidence  was  being  given.   Mrs.  Roberts  might  be  able 
to  prove  or  disprove  the  fact  of  the  clandestine  meetings  between 
her  daughter  and  Baldwin,  yet  she  was  not  called,  although  Dr. 
Jackson  swore  that  she  could  have  been  examined. 

We  called  Leach,  McDonnell  and  Norton,  who  were  in  the 
habit  of  attending  on  Linden  day  and  night,  and  never  saw  him 
with  his  wife.  But  why  should  she  care  to  meet  him?  The 
husband  and  wife  were  on  extremely  bad  terms,  and  she  was 
carrying  on  an  intrigue  with  another  man.  If  she  was  consorting 
with  her  husband,  why  did  she  not  remain  in  her  mother's  house 
for  her  confinement?  Instead  of  that,  she  went  away  while 
pregnant  to  live  with  Baldwin;  and  the  reasonable  inference  is 
that  Baldwin  is  the  father  of  the  child.  When  Linden  brought 
an  action  for  crim,  con.,  on  the  child  being  bom,  Baldwin  and 
Mrs.  Linden  went  to  New  Zealand,  to  avoid  the  consequences  of 
the  action,  and,  while  there,  she  told  Mr.  Bennett  that  she  was 
married  to  Baldwin,  and  that  the  child  was  the  offspring  of  their 
marriage.  The  conduct  of  Mrs.  Linden  is  important  evidence 
that  Linden  was  not  the  father  of  the  child.  Linden  himself,  on 
his  death  bed,  gave  instructions  to  his  solicitor,  Mr.  Fitzhardinge, 
to  prepare  a  declaration  that  the  child  was  not  his,  but  he  died 
before  the  declaration  could  be  made. 

The  conclusion  to  be  drawn  from  Morris  v.  Daviea  (1)  is  that, 

for  the  purpose  of  proving  access  or  non-access  at  the  time  when 

the  child  must  have  been  procreated,  the  subsequent  conduct  of 

the  parties  may  be  taken  into  account,  although  the  efiect  of 

(1)  3  C.  &  P.  215;  5  GL  &  Fin.  163;  1  Jnriat  9,  11. 
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1881  such  evidence  may  be  to  bastardise  the  issue.  The  presumption 
Smitu  of  access,  arising  from  the  circumstance  that  the  parties  are  man 
Kbaknky.  ^^^  "^ie,  is  not  a  presumption  of  law  but  a  presumption  of  fact, 
and  may  be  rebutted  by  evidence;  and  as  soon  as  any  other 
circumstances  are  proved  which  render  it  more  probable  that  the 
parties  had  not  access,  the  onus  of  proof  is  shifted  to  the  other 
side.  In  Bury  v.  Philpot  (2);  Plowes  v.  Bosaey  (3);  and  Leggev. 
Edmunds  (4),  evidence  was  admitted  in  order  to  rebut  presump- 
tion in  favour  of  legitimacy. 

Scdomons,  Q.C.,  and  Kmox  {E.  Barton  with  them)  for  the 
respondent  the  infant  defendant — ^The  statements  made  by  Linden 
and  his  wife  are  not  admissible  in  evidence  to  bastardise  this 
child:  The  Guardians  of  Nottingham  v.  Tomkivson  (5).  [Sib 
W.  Manning,  J.  Are  you  going  to  impugn  the  decision  in  Smith 
V.  Kearney  (6)?]  No,  I  admit  that  their  statements  are  admis- 
sible, but  only  to  show  the  terms  they  were  on,  and  not  to 
prove  the  illegitimacy  of  this  child.  [SiB  J.  Martin,  C.J.  The 
statements  of  the  husband  and  wife  as  to  the  legitimacy  of  the 
child  have  been  always  held  admissible.  It  was  the  access  which 
they  could  not  testify  to.]  At  p.  347  of  the  report  of  Atdhley  v. 
Sprigg  (7),  Kindersley,  V.C.,  says: — "In  considering  the  evidence 
I  mean  to  exclude  from  consideration  all  that  is  hearsay  evi- 
dence  A  fortiori,  I  must  reject  all  declarations  said 

to  have  been  made  by  Hannah  Cole  (the  mother)  herself,  because 
she  could  not  be  heard  as  a  witness  to  prove  any  facts  of  legiti- 
macy or  illegitimacy."  [Sm  W.  Manning,  J.  The  Divorce  Act  pro- 
vides that  the  husband  and  wife  may  be  called  as  witnesses,  but 
it  does  not  say  that  they  may  give  evidence  as  to  access;  and  yet 
they  often  do.]  Such  a  power  is  necessarily  implied  from  the  ob- 
jects of  a  divorce  suit.  [SiB  J.  Mabtin,  C.J.  The  Guardians  of 
Nottingham  v.  Tomkinson  (5),  is  certainly  in  conflict  with  the  deci- 
sion of  this  Court  in  Smith  v.  Kearney  (6).]  That  case  was  only 
read  from  the  report  in  the  Weekly  Notes  in  the  arguments  of 
Smith  V.  Kearney  (6) ;  but  this  Court  will,  if  necessary,  refuse  to 

(2)  2  M.  &  K.  349.  (5)  L.B.,  4  C.P.D.  343 ;  48  L. J.,  M.C. 

(3)  2  Dr.  &  Sm.  145;  31  L.  J.,  Ch.68].     171. 

(4)  25  L.  J.,  Gh.  125.  (6)  2  S.C.B.,  N.S.  31,  65. 
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follow  its  own  decision.  [Sm  J.  Martin,  C.J.  Then  you  say  1881 
we  ought  to  reject  the  statements  of  Mrs.  Linden  to  Bennett,  and  Smith 
of  Linden  to  Fitzhardinge?]  Yes.  Morris  v.  Davies  (8)  was  the  kkaboty. 
reverse  of  the  present  ease;  the  birth  of  the  child  was  kept 
secret,  and  he  bore  the  surname  of  his  putative  father.  [Sir  J. 
Martin,  C.J.  In  Plowes  v.  Bosaey  (9),  we  see  from  the  report  in 
Drewry  and  Smale,  at  p.  153,  that  the  child  "shortly  after  its 
birth  was  brought  by  the  mother  to  Bossey  (the  husband)  and 
was  recognized  by  him  as  his  child,  and  it  appears  that  he 
frequently  inquired  after  his  wife  and  child  "  and  the  statements 
are  strongly  relied  on  by  the  Vice-Chancellor.]  That  evidence  went 
to  establish  the  legitimacy  of  the  child ;  but  statements  of  the 
husband  or  wife  are  not  admissible  to  prove  illegitimacy.  In  B. 
V.  The  InhabitaTds  ofSourton  (10),  LiMledale,  J.,  said  that  the  rule 
excluded  all  questions  put  to  the  parties  which  had  a  tendency  to 
prove  access,  or  non-access.  In  AtcJUey  v.  Sprigg  (7),  Kinderaley, 
•V.C,  corrects  the  report  in  Plowea  v.  Bossey  (9),  and  rejects  the 
declarations  of  the  wife  "  because  she  could  not  be  called  to  prove 
any  matter  bearing  on  the  legitimacy  or  illegitimacy  of  her  child.'^ 
[Sir  J.  Martin,  C.J.  The  declarations  mentioned  were  affidavits, 
and  the  Vice-Chancellor  merely  said  that  the  mother  could 
not  be  called  as  a  witness  to  give  evidence  of  access.]  In  Legge 
V.  Edmunds  (11),  Wood,  V.C,  after  stating  the  important  duty  laid 
on  every  Court  of  adhering  to  rules  when  they  are  settled,  says : 
"I  apprehend,  that  by  whatever  course  the  rule  has  been 
established,  it  is  now  an  established  rule  of  law,  that  the  declara- 
tion of  the  mother  cannot  be  admitted  as  a  declaration  for  the 
purpose  of  bastardizing  her  child."  [SiR  J.  Martin,  C.J.  In 
Morris  v.  Davies  (8),  the  declarations  of  the  husband  and  wife,  as 
evidence  of  conduct,  were  the  basis  of  Lord  GoUenham's  judgment* 
and  are  mentioned  in  the  head  note  to  the  report.  At  p.  256 
Lord  Cottenham  says:  ''That  the  husband  was  in  absolute 
ignorance  of  the  birth  of  the  child  till  long  afterwards,  is  not  in 
doubt,  and  when  he  did  know  or  suspect  it  he  repudiated  •  the 
child  as  his."    And  again,  on  the  same  page :  "  If  Mr.  Morris  had 

(7)  33  L.J.,  Ch.  345.  (9)    2  Dr.  &  Sm.  146;  31  L. J.,  Ch.  681. 

(S)  3  C,  &  P.  215;  6  a.  &  F.  163;      (10)  6  A.  &  E.  180. 
1  JnriBt  9,  11.  (11)  25  L.  J.,  Ch.  125. 
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1881        had  connection  with  his  wife     ....     why  repudiate  a  child 
Siara       of  which  he  must  have  supposed  himself  the  father?"]     Lord 
^^-  Lyndhurat,  at  the  hearing  before  him  as  Lord  Chancellor,  speaking 

of  a  declaration  by  Mrs.  Morris  to  Miss  Gwynne,  containing  an 
admission  of  the  illegitimacy  of  the  child,  says,  referring  to 
an  argument  used  to  account  for  the  concealment  of  the  birth: 
"  But  the  argument  is  also  inconsistent  with  the  statement  she 
herself  made,  as  proved  by  the  evidence  of  Miss  Gwynne,  whom 
she  compelled  to  go  down  on  her  knees  and  to  promise  that  she 
would  keep  the  affair  concealed.  It  is  quite  inconsistent  with 
the  particular  declaration  she  at  that  time  made,  and  to  which 
declaration  I  refer,  not  for  the  purpose  of  proving  that  the  child 
was  the  child  of  Austin  (for  it  cannot  be  made  use  of  for  that 
purpose),  but  for  the  purpose  of  negativing  the  speculative  reason 
which  has  been  assigned  at  the  bar  for  the  concealment" 
[Sib  J.  Martin,  C.J.  Lord  Lyndhurst  merely  states  that  the 
declaration  could  not  be  used  to  show  that  Austin  was  the 
father  of  the  child.]  In  Legge  v.  Edmunds,  (12)  Wood,  V.C.,  at 
p.  137,  quotes  this  passage  and  then  goes  on  to  say — "  I  think, 
from  that,  one  cannot  doubt  what  that  learned  Judge's  opinion 
was,  that  the  declaration  was  utterly  inadmissible  as  evidence  of 
any  fact  therein  contained,  but  that  such  a  declaration  made  to 
this  person  under  these  particular  circumstances  did  go  to  this, 
that  it  rebutted  (and  that  was  all)  as  an  act  of  conduct  a  certain 
conclusion  attempted  to  be  drawn  from  other  facts  of  the 
conduct  of  the  party."  [SiE  J.  Martin,  C. J.  That  passage  only 
establishes  a  distinction  between  declarations  taken  by  them- 
selves and  declarations  accompanying  some  act  It  is  not 
allowable  to  call  the  mother  as  a  witness,  but  her  declarations 
may  be  used  as  evidence  of  conduct.]  If  there  is  an  oppor- 
tunity of  access,  although  the  wife  be  living  notoriously  in 
adultery,  it  does  not  necessarily  follow  that  a  child  begotten 
while  such  opportunity  existed  was  not  the  husbands:  IL  v. 
The  Inkabitants  of  Mansfield  (13).  In  Bury  v.  PhUpot  (14), 
Sir  John  Leach,  M.R,  says  that,  "  If  it  were  proved  that  the  wife 
slept  every  night  with  her  paramour,  from  the  period  of  her 
separation  from  her  husband,  I  must  still  declare  the  children  to 
(12)  25  L.  J.,  Ch.  125.  (13)  1  Q.B.  444.  (14)  2  M,  &  K.  349. 
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be  legitimate.    The  interest  of  the  public  depends  upon  a  strict        I88I 

adherence  to  the  rule  of  law."    And  he  refused  to  direct  an  issue :      smot 

Head  v.  Head  (15).    [Sir  W.  Manning,  J.    In  that  case  there    j^^^ 

was  access,  and  the  question  was  whether  there  was  intercourse.] 

It  is  very  difficult  to  conclude  against  the  legitimacy  in  cases 

where    there   is    no    disability,    and   where    some    society    or 

communication  is  continued  between  husband  and  wife  during 

the    time  in    question,  so  as   to  have    afforded   opportunities 

of   sexual   intercourse:     Hargrave    v.   Hargrave    (16),    at   p. 

555.      Where  access  must  be  presumed,  it  is  not  enough  to 

show  the  improbability  of    the   husband    begetting    children. 

It  must  be  shown  to  be  impossible :   Lomax  v.  Holmden  (17). 

It  is  different  where  a  child  has  been  begotten  after  divorce 

a  mensd  et  thoro.    There  the  child  shall  be  intended  to  be  a 

bastard;  but  it  is  otherwise  after  voluntary  separation,  unless 

it  is  found  that  the  husband  had  no  access.   iTUer  the  Parishes  of 

St  George  and  St  Margaret  (18).    The  Court  at  least  will  say 

that  the  illegitimacy  of  the  infant  has  not  been  clearly  proved, 

and  in  such  a  case  the  proper  course  is  to  send  the  question  to  be 

tried  by  a  jury.  We  admit  that  some  of  the  defendants'  witnesses 

were  mistaken  as  to  the  dates;  but  the  rest  of  their  evidence 

disproves  the  case  set  up  by  the  plaintiffs,  that  Linden  was  a 

man  who  never  went  about  unattended.     [Mrs.  Jackson,  one  of 

the  witnesses  who  had  given  evidence  on  behalf  of  the  defendants, 

was  here  put  in  the  witness-box,  and  examined  by  His  Honour 

the  Chief  Justice.     She  swore  to  seeing  John  Henry  Linden  in  a 

huggy  with  a  woman,  whom  he  introduced  to  her  as  his  wife. 

The  woman  was  carrying  a  young  child.    She  was  also  examined 

by  Mr.  Salomons  and  cross-examined  by  Mr.  Darley.^  Even  if  the 

woman  whom  Mrs.  Jackson  saw  in  the  buggy  with  Linden  were 

not  his  wife,  but  some  other  woman,  that  fact  proves  that  Linden 

was  not  under  the  close  surveillance  which  the  plaintiffs*  witnesses 

swear  to. 

The  character  of  Linden  explains  many  apparent  inconsist- 
eacies  in  his  conduct;  he  was  a  drunken,  dissolute  man,  who  had 

(15)  1  Sim.  &  Sta.  150;  on  app,  Tur.        (16)  9  Bear.  15S,  552. 
&  RuBi.  138.      ,  (17)  2  Str.  940. 

(18)  1  Salk.  123. 

D  2 


CASES  IN  EQUITY.  [N.  S.  W.  R. 

1881        lost  all  self-respect  and  control  over  himself.    He  may  have  been 


Smith  on  very  bad  terms  with  his  wife,  and  at  one  time  use  bad  language 
Keabnby  Awards  her,  and  he  might  within  a  short  time  be  found  con- 
sorting with  her.  He  would  not  have  cared  to  meet  his  wife  at 
her  mother's,  because  he  had  ill-treated  her  most  grossly;  and 
that  is  the  reason  why  we  find  him  with  Mrs.  Linden  at  Maxtey  s 
Hotel,  which  was  a  house  of  assignation.  There  is  evidence, 
besides,  that  Linden  frequented  a  public-house  within  a  short 
distance  from  where  his  wife  lived,  and  the  probability  is  that  he 
met  her  there.  It  is  clear  that  Linden  was  not  impotent,  for  his 
wife  had  several  miscarriages,  and  one  child  still-bom  while  they 
lived  together;  and  there  is  no  evidence  that  Mrs.  Linden  had  any 
children  after  her  husband's  death  and  when  she  was  living  with 
Baldwin.  The  conduct  of  the  mother  immediately  after  the  birth 
of  the  child  is  strongly  relied  on  in  the  English  cases;  and  Mrs. 
Linden's  conduct  at  that  time,  when  she  was  living  in  open 
adultery  with  Baldwin,  shows  that  she  considered  the  child  to 
be  her  husband's.  The  onvs  of  proof  of  illegitimacy  remains 
with  the  plaintiffs  all  through  the  evidence.  The  cases  show  that 
the  burden  of  proof  is  not  shifted  until  a  strong  primd  fade 
case  has  been  proved. 

Gordon  and  Donovan  for  the  defendant  trustees. 

Darley,  Q.C.,  in  reply — We  rely  on  the  judgments  of  Lord  Cot- 
tenJidm  in  Morris  v.  Daviea  (19)  and  of  V.C.  Kindersley  in  Plowes 
V.  Bossey  (20).  The  arguments  used  on  behalf  of  the  defendant 
attempt  to  re-establish  the  exploded  doctrine  of  the  ''  four  seas." 
In  none  of  the  cases  cited  were  there  circumstances  of*  ill-feeling 
between  the  husband  and  wife  such  as  have  been  proved  here;  in 
all  there  had  been  evidence  of  access  or  possibility  of  access 
given  on  behalf  of  the  child.  In  Plowes  v.  Boasey  (20)  the  separa- 
tion was  voluntary,  on  account  of  the  insanity  of  the  husband ; 
there  was  no  ill-feeling  between  the  husband  and  wife ;  and  from 
the  judgment  it  appears  that  the  husband  was  seen  in  the  town 
where  the  wife  resided.  In  Hargrave  v.  Hargrave  (21)  there  was 

(19)  3  C.  &  P.  215;  6  CI.  &  Fin.  163;  (20)  2  Dr.  &  Sm.  145;  31  L.  J.,  Ch.  68L 
1  Jurist  9,  11.  (21)  9  Beav.  158»  552. 
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evidence    of    access     to    ''society    and     community."      The        I88I 
circumstances  under  which  the  parties  here  separated  are  such  as      smith 
rebut  the  presumption  of  access  arising  from  the  relation  of    kbarnbt 
husband  and  wife,  unless  we  are  to  believe  Cooper,  Ross,  and 
Ayton.    If  Linden  had,  as  the  counsel  for  the  defendant  say, 
lost  his  self-control  through  drink,  there  is  nothing  to  show  that 
Mrs.  Linden  was  willing  to  meet  her  husband ;  on  the  contrary, 
the  evidence  is  to  the  effect  that  her  feelings  towards  him  were 
very  bitter. 

The  Court  will  not  send  the  case  to  a  jury.  The  only  reason 
would  be  to  inform  the  conscience  of  the  Court,  and  the  facts  are 
sufficiently  strong  to  enable  it  to  come  to  a  decision.  As  to  Mrs. 
Jackson's  evidence,  it  is  impossible  that  she  could  have  seen 
Linden  in  the  company  of  his  wife,  for  she  was  then  living  with 
Baldwin.  

The  Court  by  a  majority  reversed  the  decree.  The  infant 
defendant  appealed  to  the  Privy  Council.  The  following  are  the 
written  reasons  for  their  judgments  subsequently  given  by  their 
Honours. 

Sir  J.  Martin,  C.J.  In  the  year  1852,  John  Henry  Linden 
married  Miss  Roberts.  Both  these  parties  are  now  dead,  but 
there  has  been  left  surviving  a  daughter  of  the  wife  named 
Wilhelmina  Eve,  now  about  twelve  or  thirteen  years  of  age.  The 
chief  question  in  this  suit  is  whether  this  child  is  the  legitimate 
child  of  Linden.  There  are  other  points  arising  in  the  case,  but 
they  are  not  before  us  now. 

His  Honour  the  Primary  Judge  declared,  after  hearing  very 
voluminous  evidence  and  full  arguments,  that  the  child  is  legiti- 
mate; and  we  have  now,  on  appeal  from  his  decision,  to  say 
whether  or  not  we  agree  with  it.  In  consideration  of  the  import- 
ance of  the  interests  involved,  it  has  been  very  strongly  urged  by 
the  counsel  appearing  on  behalf  of  the  infant  defendant,  that  the 
Court  should  not  decide  for  itself,  but  should  send  the  question  of 
legitimacy  to  be  tried  by  a  jury.  In  cases  of  great  doubt  the 
Court  is  always  glad  to  have  the  verdict  of  a  jury  on  questions  of 
fact ;  it  is  glad  to  be  relieved  of  the  trouble  and  responsibility  of 
deciding  matters  of  fact  which,  generally,  can  be  much  more  satis- 
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1881  factorily  disposed  of  in  this  way  than  by  a  single  judge  or  even  by 
Smot  t^®  F"ll  Court.  After  weighing  the  arguments,  however,  I  have 
K  ^  BT  ^^^^  ^^  ^^^  conclusion  that  this  is  not  a  case  in  which  the  aid  of 
a  jury  should  be  invoked.  We  know,  judicially,  that  the  question 
of  the  legitimacy  of  this  child  has  already  been  before  a  jury; 
however,  I  do  not  put  my  determination  on  that  ground,  but  on 
the  ground  that  the  evidence  appears  sufficiently  clear  one  way 
to  render  the  aid  of  a  jury  unnecessary. 

As  to  the  law  applicable  to  questions  of  thb  kind,  there  is  not 
much  room  for  doubt.  A  number  of  cases  have  been  cited,  but 
it  is  really  unnecessary  to  go  beyond  the  case  of  Morris  v. 
Davies  (22),  which,  as  a  decision  of  the  House  of  Lords,  is  one 
which  all  Courts  of  the  empire  are  bound  to  respect.  The  noble 
Lords  who  decided  it  were  two  of  the  greatest  lawyers  in  Eng- 
land, in  point  of  weight  and  authority.  Lord  CoUenham  has  not 
been  surpassed,  and  Lord  Lyndhurst,  if  he  be  regarded  as  some- 
what inferior  to  Lord  Cottenham,  is  only  slightly  so,  if  at  all. 
In  deciding  that  case,  they  professed  to  follow  the  opinions  of  the 
judges  in  the  Banbury  Peerage  Case  (23),  and  they  laid  down  the 
principle,  as  to  which  there  can  be  no  gainsaying,  that  where 
husband  and  wife  are  living  in  the  same  country,  still  more  where 
they  are  living  in  the  same  town,  still  more  where  they  are  living 
in  the  same  house,  the  children  borne  by  the  wife  during  the 
joint  lives  of  both,  are  to  be  considered  as  legitimate,  prirnd 
facie,  though  no  proof  be  given  but  the  fact  of  the  marriage,  and 
the  fact  of  the  husband  and  wife  living  in  the  same  country,  or 
town,  or  house,  as  the  case  may  be,  and  that  there  was  possibility 
of  access.  But  the  presumption  of  legitimacy  which  such  facts 
would  establish  if  uncontradicted,  may  be  rebutted  by  evidence 
in  the  same  way  as  any  other  alleged  fact  or  presumption  may  be 
rebutted  by  evidence;  and,  in  that  case,  it  was  laid  down  that 
not  only  might  the  presumption  be  rebutted  by  proof  of  particular 
facts,  but  by  evidence  of  the  surrounding  circumstances,  and 
more  especially  by  evidence  of  the  conduct  of  the  parties.  This 
principle  is  stated  and  re-stated  in  the  judgments  of  Lord  Cotteri' 
ham  and  Lord  Lyndhurst.     Lord  Cottenham  at  page  24  of  the 

(22)  3  C.  &  P.  215;  5  Ci.  k  Fin.  163;        (23)  1  Sim.  &  St.  153. 
1  Jurist  9,  11. 
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report  in  the  beginning  of  his  judgment,  says: — "Now  the  point        1881 
at  issue  is  whether  the  husband  and  wife,  on  the  occasions  re-       Smith 
ferred    to,    had    sexual    intercourse,    that    is,     whether    they    kbabnbt 
committed  a  certain  act;  and  it  has  not  been  explained  why 
.     .     .     the  subsequent  acts  and  conduct  of  the  parties  are  not  to  be    • 
looked  at  and  considered  for  the  purpose  of  establishing  or  repel- 
ling the  presumption  of  the  act  in  question  having  taken  place." 
Lord  Lyndhurst  at  page  265  states,  as  his  view  of  the  law,  that 
"  evidence  of  circumstances  and  of  the  conduct  of  the  parties  might 
be  made  use  of  for  the  purpose  of  repelling  the  inference  of  law 
arising  from  the  relation  of  husband  and  wife."     But  he  adds 
that  "  the  evidence  for  the  purpose  of  repelling  it  must  be  stroug, 
distinct,  satisfactory,  and  conclusive." 

Questions  of  this  kind  must  not  be  decided  upon  mere  probabi- 
lities, or  by  a  mere  balance  of  probabilities ;  there  must  be  cogent, 
clear,  and  satisfactory  evidence ;  and  for  that  evidence  you  may 
look  at  the  conduct  of  the  parties.  It  has  been  ruled  in  several 
cases  that  the  husband  or  wife  cannot  be  called  as  witnesses  to 
prove  non-access,  as  they  cannot  be  called  to  bastardize  their 
issue.  As  to  this  there  is  a  clear  current  of  authorities.  There 
is  a  decision  of  this  Court  which,  it  is  said,  militates  against 
this  view.  But,  although  there  are  parts  of  the  judgments  in 
that  case  which  are  certainly  contrary  to  the  decisions  in  the 
mother  country,  the  decision  itself  was  only  to  the  effect  that  the 
declarations  of  Linden  and  his  wife  could  be  received  in  evidence. 
This  view  is  borne  out  by  Legge  v.  Edmunds  (24?).  In  that 
case  two  letters  signed  by  the  wife,  setting  forth  the  illegitimacy 
of  the  child,  in  some  mysterious  way  got  into  the  possession 
of  the  other  side — some  unknown  person  selling  it  to  them  for 
3{.  The  question  was  whether  a  declaration  of  that  kind,  not 
proved  to  have  been  sent  by  the  writer,  could  be  received  in 
evidence  and  as  a  declaration ;  then  came  the  question  whether 
it  could  not  be  received  as  evidence  of  conduct.  In  that  case, 
supposing  it  could  be  regarded  as  a  decision  of  the  same  weight 
as  a  decision  of  the  House  of  Lords,  the  Yice-Chancellor  stated  it 
as  his  opinion  that  this  declaration  by  the  wife,  if  it  had  been 
obtained  legitimately,  would  have  been  evidence  of  her  conduct. 

(24)  25  L.J.,  Ch.  125. 
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1881  In  the  case  of  Morris  v.  Davies  (25),  the  Lord-Chancellor,  in 

QMira  order  to  avoid  further  expense  and  delay,  gave  his  decision  on  the 
^^r  evidence  taken  before  a  jury  on  three  separate  trials  ;  and  in  that 
evidence  there  were  statements  as  to  what  the  wife  said  and 
what  the  husband  said  as  to  the  legitimacy  of  the  child.  Over 
and  over  again  that  evidence  was  made  the  subject  of  comment 
by  Lord  Cottenham  and  Lord  Lyndhurst,  and  quoted  as  a  portion 
of  the  conduct  of  the  parties  which  they  thought  material  in 
deciding  the  issue.  So  I  think  here,  that  the  statements  which 
it  has  been  urged  before  us,  certainly  not  with  much  consistency, 
could  not  be  received,  are  admissible  as  indicating  the  conduct  of 
the  parties.  The  inconsistency  was  this,  that  while  the  defend- 
ant's counsel  asked  us  to  reject  the  statements  by  Linden  that 
the  child  was  not  his,  and  those  by  Mrs.  Linden  to  the  same 
effect  to  Bennett,  yet  he  repeatedly  pressed  upon  us  her  state- 
ment to  the  opposite  effect  to  Mr.  Dawson,  and  the  alleged  state- 
ment (to  which  I  shall  again  refer)  by  Linden  to  Mrs.  Jackson, 
that  the  child  was  his.  Perhaps  he  intended  to  ask  us  to  receive 
that  evidence  hypothetically ;  that  is,  if  we  decided  to  admit  any 
declarations,  to  attach  more  weight  to  that  called  by  the  defendant 
than  to  that  given  for  the  plaintiffs. 

In  this  case  the  parties  were  married  in  1852.  Not  very  long 
after  their  marriage  they  began  to  quarrel,  and  then  separated. 
Shortly  after  the  separation,  Mrs.  Linden,  who  was  living  in  a 
house  in  one  of  the  suburbs,  was  followed  on  one  occasion  by  her 
husband.  It  appeared  she  was  accompanied  by  a  person  named 
Watt.  Her  husband  taxed  her  with  this  and  struck  her  a  blow, 
and  he  went  into  the  house  and  fired  a  pistol  at  Watt.  About 
this  time  she  sued  him  for  maintenance,  and  obtained  an  order 
which  remained  in  force  for  twelve  months;  at  the  end  of  this 
time  she  again  sued  him,  and  another  order  was  made.  They 
never  lived  together  after  that.  She  then  went  to  reside  with 
her  mother,  an  old  lady  confined  to  her  room,  and  lived  with  her 
for  some  years.  I  should  say  that  in  1867  the  parties  met  at  an 
attorney's  office  in  Sydney,  when  a  further  arrangement  for  main- 
tenance was  made.  There  was  the  evidence  of  two  witnesses  living 
in   the  neighbourhood  that,  while  Mrs.  Linden  lived  with  her 

(25)  3  C.  &  P.  216;  5  a.  ftF.  163;  1  Jurist  9,  11. 
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mother,  one  Baldwin  was  in  the  habit  of  going  to  the  house  pi  the       1881 
night-time,  taking  off  his  shoes,  making  and  answering  certain      smtth 
signals,  and  then  going  into  the  house^  and  coming  out  in  the    ^^^j^Jjjjy 
morning.  There  was  evidence  of  a  woman,  servant  to  Mrs.  Furze, 
who  lived  for  some  time  in  the  house,  that  on  one  occasion 
when    she   was    in    the    dining-room    she    saw    Mrs.    Linden 
there ;  she  went  out  of  fche  room,  and,  on  going  back  shortly 
afterwards,    found   Mrs.   Linden    and    Baldwin    on    the    sofa. 
When  she  was  three  months  in  the  family-way,  Mrs.  Linden 
went  to  a  house  at  Balmain  where  she  was  afterwards  found 
living  with  Baldwin;  and  she  lived  with  Baldwin  in  adultery  for  the 
rest  of  her  life  and  was  buried  by  him.  It  was  said  that  the  evidence 
of  these  witnesses  ought  not  to  be  relied  on.     Not  having  seen 
the  witnesses,  we  can  only  judge  of  their  credibility  by  the  pro- 
babilities of  the  case.     But  when  we  find  a  woman,  three  months 
advanced  in  pregnancy,  living  with  a  man  not  her  husband,  and 
subsequently  going  with  him  to  another  colony  and  passing  as  his 
wife,  it  is  not  unreasonable  to  give  credence  to  any  statement 
showing  that  an  intimacy  existed  between  them  before  this  took 
place.     It  appears  to  me  in  the  highest  degree  probable  that  such 
would  be  the  case,  because  we  are  not  to  suppose  that  this 
acquaintanceship  arose  suddenly;  that  she  left  her  mother's  house 
and  went  to  reside  with  Baldwin  suddenly.      Applying  common- 
sense  principles,  it  is  probable  that  Baldwin  should  have  gone  to 
Mrs.  Roberts'  house  in  the  way  spoken  of,  and  being  exceedingly 
probable,  why  should  we  discredit  the  statements  of  persons  who 
said   that  it  did  take  place?    In  the  absence  of  anything  to 
impeach  these  witnesses,  I  feel  perfectly  justified  in  regarding 
their  evidence  as  true.     It  follows  that,  at  the  time  when  con- 
ception must  have  taken  place,  Baldwin  was  seen  visiting  the 
house  where  Mrs.  Linden  lived.     There  is  no  proof  that  Linden 
ever  was  in  this  house,  though  he  had  been  seen  some  distance, 
100  yards,  from  the  house.      There  was  evidence,  a  large  amount 
of  evidence,  that,  during  the  time  of  their  separation,  the  strongest 
ill-feeling  existed  between  the  husband  and  wife.     When  she  went 
to  Balmain  she  was  in  the  family-way.     That  Baldwin  should 
take  a  woman  in  that  way  and  keep  her,  is  a  circumstance  ot  con- 
siderable weight,  and,  coupled  with  other  circumstances,  of  great 
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1881  importance  in  determining  whether  the  child  subsequently  bom 
Smith  ^^s  legitimate  or  not.  Linden,  according  to  the  evidence,  was  a 
Kmaxskt  ™*^  given  to  drink.  He  had  a  considerable  income  and  nothing 
to  do;  he  went  out  fishing  and  driving  into  town;  but,  according 
to  the  evidence,  he  was  hardly  ever  without  some  one  in  his  com- 
pany. There  is  the  evidence  of  Mrs.  Neich,  who  resided  for  40 
years  in  the  neighbourhood,  and  of  other  persons,  that  he  always 
spoke  in  terms  of  anything  but  love  of  his  wife,  and  that  he  dis- 
claimed the  partemity  of  the  child.  Then  there  is  evidence  that 
some  four  months  after  the  child  was  bom,  Mr.  Fitzhardinge 
became  aware  of  the  registration  of  her  birth,  and  communicated 
the  fact  to  Linden,  who  immediately  commenced  an  action  of  criTii. 
con.  against  Baldwin.  This  was  not  defended,  but  Baldwin  and 
Mrs.  Linden  went  away  to  another  colony,  where  Mrs.  Linden 
was  seen  by  Bennett.  A  conversation  took  place  between 
them,  in  which  she  stated  that .  she  was  married  to  Bald-' 
win,  and  that  the  child  was  the  result  of  the  marriage.  That 
evidence  is  not  to  be  looked  at  as  a  declaration  such  as  a  person 
would  make  in  an  a£Bidavit,  but  as  evidence  of  conduct,  and  is  a 
strong  circumstance  to  rebut  the  presumption  of  legitimacy.  Then 
there  are  the  frequent  statements  made  by  Linden  in  repudiation 
of  the  paternity  of  the  child,  and,  last  of  all,  there  is  the  statement 
made  by  him,  the  day  before  his  death,  to  his  attorney.  This  state- 
ment was  reduced  to  writing  but  not  signed;  and  the  writing  was 
given  in  evidence  as  pro6f  of  what  he  said.  Whfit  he  said  on  that 
occasion  was  ponduct  just  as  much  as  what  he  might  have  said  in 
answer  to  questions  put  to  him.  These  things  are  not  conclusive, 
but  they  are  the  most  important  evidence  it  is  possible  to  give  in 
a  case  of  this  kind.  It  was  entirely  evidence  of  conduct  which 
decided  the  Banhury  Peerage  Case.  That  case  is  quoted  by 
Lord  CotteThham  in  Morris  v.  Daviea  (26).  He  says,  at  p.  250, 
referring  to  it:  ''The  circumstances  of  the  conduct  and  history 
of  the  transaction,  the  facts  which  attended  the  birth  of  the  child, 
the  mode  in  which  the  child  was  recognised  by  one  party 
and  never  brought  to  the  knowledge  of  the  other,  the  conduct  of 
those  who  alone  could  have  knowledge  of  the  fact  whether 
the  husband  was  the  father  of  the  child  or  not,  were  all  considered 
(26)  3  C.  &  p.  215;  5  CI.  ft  F.  163;  1  Jnrut  9,  11. 
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80  strong  as  in  that  case  to  repel  the  legal  presumption  of  the       1881 
child  bom  in  wedlock  of  the  wife  being  the  child  of  the  husband."       Smith 
And  at  p.  258  of  the  report,  he  says :  "  It  appears  to  me  that,    keabnby. 
independently  of  the  presumption  arising  from  the  conduct  of 
the  parties,  the  evidence  of  these  witnesses  of  itself  disproves  the 
proposition  it  is  adduced  to  prove." 

It  appears  to  me  that  the  history  of  this  case — the  fact  that 
Linden  and  his  wife  separated  shortly  after  marriage;  that  they 
lived  apart;  that  there  was  ill-feeling  manifested  from  first  to 
last;  that  during  the  separation  there  was  no  evidence  that 
Linden  ever  visited  the  house  where  his  wife  resided;  that  when 
she  was  in  the  family-way  she  left  her  mothers  house  and 
lived  with  Baldwin  as  his  wife  until  her  death;  that  to  the  day 
of  his  death  Linden  repudiated  the  paternity  of  the  child — all 
this  affords  as  cogent  evidence  as  you  need  require  or  expect 
to  rebut  the  presumption  of  legitimacy.  We  deal  with  this 
fact  as  with  any  other  fact,  only  we  require  stronger  proof 
than  in  other  cases — proof  that  thoroughly  satisfies  us.  Well, 
there  is  satisfactory  proof,  cogent  proof,  irresistible  proof — proof 
that  would  satisfy  any  jury  in  the  world.  No  person  not  warped 
by  interest  or  prejudice  could  come  to  any  other  conclusion  than 
that  the  presumption  has  been  rebutted. 

But  it  was  said  that  there  was  evidence  on  the  other  side  which 
should  cut  this  rebutting  evidence  down.  There  was  the  evidence 
of  a  witness,  a  toll-gate  keeper,  who  spoke  of  seeing  M!rs.  Linden 
driving  continually  on  the  road,  sometimes  with  Linden  and 
sometimes  not,  and  often  getting  out,  when  unaccompanied  by 
Linden,  and  asking  if  he  had  passed  there;  and  a  son  of  that 
witness  was  called  to  give  corroborative  evidence.  Then  there  is 
the  evidence  of  Healey  and  other  persons,  who  swore  to  inter- 
views, and  the  possibility  of  access  at  different  times.  As  to  some 
of  this  evidence,  I  observe  that,  as  to  the  time  which  these 
witnesses  speak  to— the  most  important  part  of  their  testimony — 
they  are  contradicted  by  written  documents  put  in,  and  are  there- 
fore not  to  be  relied  on;  I  attach  no  weight  to  their  statements. 
Then  I  come  to  Mrs.  Jackson's  evidence.  Looking  at  the 
clearly  proved  facts  of  the  case  it  is  impossible  to  place  any 
reliance  at  all  upon  the  other  witnesses  called  to  support  the 
legitimacy,  and  that  seems  to  have  been  the  view  which  counsel 
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1881        for  the  defendant  took  when   he   relied   so  much   upon  Mrs. 

gjQTH  Jackson.  At  his  request  we  have  called  Mrs.  Jackson,  and  now 
what  does  she  say?  That  at  the  time  when  this  child  was 
some  six  weeks  or  two  months  old,  Linden  and  a  woman 
introduced  by  him  as  his  wife,  with  a  child  in  her  arms, 
called  at  her  house;  yet,  four  months  after  the  birth,  we  find  that, 
on  Mr.  Fitzhardinge's  making  Linden  acquainted  with  the  baptism 
of  the  child  in  his  name,  he  was  astonished  and  indignant,  and 
commenced  an  action  of  crim,  con.  against  Baldwin.  And  we  are 
asked  to  believe  that  a  month  or  so  before.  Linden  was  out  driving 
with  his  wife,  who  was  at  that  time  living  with  Baldwin,  and 
that  he  introduced  her  as  his  wife,  and  said  the  child  was  his. 
PHmd  fade,  this  is  incredible,  and  I  must  say  that  the  manner 
of  Mrs.  Jackson  did  not  commend  itself  to  me  as  that  of  one  who 
was  telling  the  truth;  and  I  regret  to  say  that  I  disbelieve  her 
evidence.  It  cannot  be  supposed  that  Linden  went  to  Balmain, 
and  took  this  woman  from  the  house  where  she  was  living  with 
her  paramour,  Baldwin,  or  that,  seeing  her  in  the  street  with 
her  child,  he  took  them  up  and  drove  about  telling  people  that 
he  met  that  she  was  his  wife. 

It  seems  to  me  that  it  would  be  an  idle  form  to  send  such  a 
case  as  this  to  a  jury,  for  I  am  sure  that  no  jury  could  come  to 
any  other  conclusion  than  that  at  which  I  have  arrived.  For 
these  reasons  I  am  clearly  of  opinion  that  the  decision  of  His 
Honour  the  Primary  Judge  on  that  part  of  the  case  should  be 
reversed. 

Hargrave,  P.J.  The  evidence  in  this  case  was  very  compli- 
cated and  contradictory,  and  the  interests  at  stake  considerable; 
and,  for  these  reasons,  had  either  of  the  parties  asked  for  an  issue, 
I  should  have  directed  one.  As  this  course  was  not  taken,  I  could 
do  no  more  than  I  did  in  the  matter,  and  that  was  to  hear  the 
evidence,  and  then  make  such  a  decree  as  I  believed  to  be  in 
accordance  with  the  law. 

As  to  the  law  applicable  to  this  case  I  never  had  any  doubt^ 
and  I  agree  with  the  statement  of  the  Chief  Justice.  I  follow 
the  cases  of  the  Banbury  Peerage  Case  (27);  JR.  v.  Luffe  (28);  and 
other  well-known  authorities. 

(27)  1  Sim.  &  St.  153.  (28)  8  East  203,  197. 
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I  gave  judgment  on  March  29th  in  favour  of  the  infant's  188I 
legitimacy  on  the  ground  that  the  evidence  did  not  rebut  the  smtth 
possibility  of  access.  After  separation,  the  husband  lived  at  «.  ^• 
Burwood,  and  went  frequently  to  Sydney  where  his  wife  lived. 
Mrs.  Linden,  at  any  rate,  was  not  kept  under  surveillance,  and 
she  was  in  a  position  to  have  connection  with  her  husband  at  the 
time  of  gestation;  and  there  was  ample  evidence  of  a  possibility 
of  access.  It  also  appeared  that  Linden  was  not  an  impotent 
person;  he  was  capable  of  becoming  a  father,  for  it  was  proved 
^bat,  before  their  separation,  his  wife  had  borne  a  child  to  him. 
Was  the  legitimacy  of  this  child  to  be  impugned  because  years 
afterwards  some  interested  parties  had  put  forward  as  a  matter 
of  fact  that  there  had  been  no  access?  That  being  the  law,  and 
those  being  the  two  leading  facts  of  the  case,  it  seems  to  me  that 
the  legal  presumption  in  favour  of  legitimacy  is  not  shaken  by 
these  two  avenues  of  possibility.  It  was  laid  down  by  Sir  John 
Leach,  M.R.,  in  Bury  v.  PhUpot  (29),  that  "  the  ii^terests  of  the 
public  depend  upon  a  strict  adherence  to  the  rules  of  law." 

In  giving  my  decision,  I  had  to  consider  the  interests  of  every 
man,  woman  and  child  in  the  colony,  and  my  first  duty  was 
to  adhere  to  the  strict  rule  of  law.  My  opinion,  in  the  main, 
remains  just  the  same;  I  think  that  the  presumption  of  law  has 
not  been  rebutted  by  the  evidence. 

Sir  W.  Manning,  J.  I  concur  with  the  Chief  Justice,  and  I 
should  have  contented  myself  by  simply  saying  so,  but  for  the 
Primary  Judge  taking  an  opposite  view. 

As  to  whether  we  ought  to  direct  an  issue,  the  usual  course  is 
for  one  of  the  parties  to  ask  for  a  jury  at  the  outset,  and  if  this 
has  not  been  done,  it  is  only  where  the  judge  finds  the  case  full  of 
doubt  that  he  sends  it  to  be  tried  before  a  jury.  We  are  now 
asked  for  the  first  time  at  this  stage  of  the  case,  after  the  expense 
has  been  incurred  of  having  the  evidence  taken  before  the  Master, 
and  when  counsel  sees  that  the  majority  of  the  Court  is  against 
him,  to  direct  an  issue;  and  I  think  that  it  should  not  be  done. 
This  question  of  the  legitimacy  has  been  already  litigated  in 
the  case  of  Kearney  v.  Qorrick  at  nisi  priua  in  1875,  when  the 

(29)  M.  &  K.  349. 
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Sjjith  '^^i  was  granted  for  a  new  trial,  and  abandoned  by  consent 
under  circumstances  which  implied  a  submission.  Although  the 
Court  is  not  bound  by  that  verdict,  the  infant  not  having  been 
a  party,  yet  the  fact  of  that  decision  having  been  made  is  a 
reason  why  we  should  not  send  the  case  to  be  tried  again  by  a 
jury.  There  is  another  consideration;  that  it  would  be  highly 
dangerous  to  allow  a  case  to  go  several  times  before  a  jury,  as  the 
witnesses  might  shift  their  ground  and  avoid  the  rocks  on  which 
they  split  on  former  occasions.  A  considerable  number  of  wit- 
nesses in  this  case  were  called  to  give  particulars  of  allied 
access  about  the  time  of  procreation,  and  it  was  shown  that 
their  statements  as  regards  the  dates,  which  were  the  essence  of 
their  evidence,  were  completely  wrong.  It  would  be  extremely 
dangerous  to  give  them  an  opportunity  now  to  shift  their 
ground.  But,  further,  I  think  that  the  evidence  on  the  whole 
case  is  sufficiently  strong  to  lead  us  definitely  to  the  conclusion 
that  the  child  is  illegitimate. 

As  to  the  principles  of  law  applicable  to  this  case,  there  is  no 
doubt  that  a  presumption  exists  in  favour  of  legitimacy.  That  still 
is  the  law,  but  I  think  that  judges,  tentatively  at  first,  and  then 
more  boldly,  have  been  releasing  themselves  from  the  trammels 
of  the  old  decisions;  and  have  now  come  to  the  conclusion  that 
they  must  decide  to  the  best  of  their  judgment  on  the  evidence. 
The  presumption  is  unlike  the  presumption  in  a  criminal  trial 
against  the  guilt  of  the  prisoner;  so  that  the  Court  cannot  find 
illegitimacy  in  the  one  case  or  crime  in  the  other,  unless  their 
minds  are  convinced  beyond  reasonable  doubt.  I  will  not  follow 
the.  Chief  Justice  in  his  examination  of  Morris  v.  Davies  (30).  I 
only  observe  that  that  case  can  only  be  considered  to  be  the 
decision  of  the  House  of  Lords,  that,  taking  all  the  circumstances 
into  account,  the  Court  below  was  right.  We  cannot  say  that 
the  specific  words  used  by  Lord  Lyndhurst  and  Lord  Cottenham 
on  that  occasion  were  the  words  of  the  judgment  of  the  House 
of  Lords.  The  last  case  quoted  was  AtcMey  v.  Sprigg  (31),  in 
which  the  whole  judgment  was  baaed  on  the  opinion  of  Lord 
Lyndhurst  in  Morris  v.  Daviea  (30).  You  start  with  the  pre- 
(30)  3  C.  &  P.  215;  5  CI.  &  P.  163j  1  Jurist  9,  11.       (31)  5  A.  &  E.  180. 
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sumption  in  favour  of  legitimacy;  but  otherwise  the  matter  at        1881 
issue  must  be  decided  by  the  Court  like  any  other  fact.    The       smttr 
question  I  put  to  myself  is,  whether  I  am  clearly  satisfied  that    ^^^^^^ 
Mr.  Linden  is  the  father  of  this  child.    Admitting  the  force  of  the 
presumption,  I  am  convinced;  I  am  satisfied;  I  see  no  reasonable 
ground  for  hesitating  to  come  to  the  conclusion  that  there  was 
no  access  by  Linden  at  the  time  of  the  procreation  of  this  child, 
and  that  Linden  was  not  the  father. 

His  Honour  the  Chief  Justice  has  laid  great  stress  on  the  long 
separation  between  Linden  and  his  wife.  There  had  been  many 
separations  and  reunions,  but  in  1860  they  separated  finally,  and 
never  afterwards  lived  together  as  man  and  wife,  or  were  shown 
to  be  otherwise  than  in  strong  hostility.  It  is  true  that  this 
separation  has  not  the  same  legal  significance  as  a  divorce  a 
mensd  et  thoro,  or  a  judicial  separation,  which  would  of  itself 
destroy  the  presumption.  But  it  seems  to  me  that  practically 
it  is  very  much  the  same.  It  would  require  very  strong 
affirmative  evidence  in  favour  of  access  under  the  circumstances 
of  the  separation  in  this  case.  [His  Honour  commented  fully 
upon  the  evidence  for  the  plaintiffs.]  To  the  facts  estab- 
lishing the  adultery  of  Mrs.  Linden  with  Baldwin,  it  is  answered 
that  there  was  access,  or  might  have  been  access,  by  her 
husband,  and  that,  by  inference  of  law,  the  presumption  is  in 
fiBivour  of  legitimacy.  I  quite  admit  that,  although  there  was 
adultery,  if  it  had  been  proved  that  the  husband  had  access,  the 
child  must  be  presumed  to  be  hia  Still,  for  the  purpose  of 
arriving  at  the  probabilities  of  the  case,  the  fact  of  adultery,  and 
of  Baldwin  being  on  terms  of  intimacy  with  Mrs.  Linden  at  the 
time  of  the  procreation  of  the  child,  is  important. 

As  to  the  declarations  of  the  husband  and  wife,  I  concur  with 
the  Chief  Justice  that  these  are  matters  of  conduct.  The  state- 
ments made  by  Mrs.  Linden,  at  New  Zealand  and  afterwards  in 
Sydney,  are  evidence  of  conduct,  though  I  attach  very  little 
w^eight  to  them,  because  on  each  occasion  she  had  a  clear  motive 
and  interest  to  lead  to  her  contradictory  statements;  in  the  one 
case  to  save  her  reputation  and  her  paramour's  position  as  a 
licensed  publican;  and  in  the  other  to  gain  a  fortune  for  one  who 
certainly  was   her  child,  whoever-  might  be   the  father;   and 
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1881  perhaps  the  statements  made  by  Linden  himself,  repudiating 
g,jj^  the  paternity  of  the  child,  might  be  regarded  lightly;  but,  in 
fact,  I  discard  them  from  consideration,  as  I  am  prepared  to  say 
that,  quite  irrespective  of  these  declarations,  there  is  evidence 
sufficient  to  rebut  the  presumption  of  legitimacy. 

Much  of  the  evidence  for  the  defendant  was  pointed  to  one 
definite  fact — that,  at  the  Jbime  of  conception  the  husband  and 
wife  had  possibility  of  access,  had  access  and  might  have  had 
connection.  [His  Honour  commented  on  the  evidence  given  for 
the  defendant.]  The  essence  of  these  witnesses'  evidence — 
which  was  the  time — is  proved  by  documentary  as  well  as  other 
valuable  evidence  to  be  false,  and  I  must  reject  the  whole.  How 
could  a  jury,  how  can  anyone  conversant  with  evidence  fail 
to  see  that  these  witnesses  have  been  contradicted  by  irrisistible 
evidence  in  the  main  facts  which  they  were  called  to  prove, 
and  I  cannot  accept  as  true  the  miserable  residuum  for  which 
the  defendant's  counsel  claimed  reliance.  As  to  Mrs.  Jackson,  I 
do  not  like  to  say  that  she  is  perjured;  but  if  not  so,  I  can  say 
that  she  is  a  person  of  very  weak  and  exceedingly  limited 
memory;  and  I  do  not  think  it  safe  to  rely  upon  her  evidence. 
And,  after  all,  she  does  not  profess  to  identify  Mrs.  Linden,  and 
perhaps  if  any  means  were  supplied  for  finding  the  person  stated 
by  her  to  have  been  with  Linden,  or  if  Linden  were  now  alive,  it 
might  be  shown  that  the  statement,  if  true,  applied  to  some  other 
woman,  or  that  Linden's  calling  her  his  wife  was  a  pleasantry — 
almost  any  supposition  is  more  probable  than  that  the  story  can 
be  true  as  applied  to  Mrs.  Linden  under  the  circumstances  then 
existing.  I  think  that  the  evidence  is  clear,  distinct,  and  con- 
clusive, that  the  child  is  not  the  child  of  John  Henry  Linden; 
and,  therefore,  is  illegitimate. 

Appeal  upheld;  costs  of  infant 
defendant  to  he  paid  out  of  estate 
of  Renry  Linden. 

Solicitors  for  plaintiffs:  Wwat,  Johnson  &  ScarveU. 
Solicitor  for  infant  defendant:  0.  E.  BvsseU  Joms. 
Solicitor  for  trustees:  «7.  F.  Fitzhckrdiaige. 
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SMITH  AND  Othbrs  v.  KEARNEY  and  Others.  (B). 

WiU—Charitahlt  legacy—  Void  for  uneertainty— Legality  of  devise  to  Roman  Catholic 

archbishop  * '  his  successors  and  cusigns, "  ^°^^ 


Testator  devised  and  bequeathed  the  residue  of  his  real  and  personal  estate  to  K.  Sept.  19, 
upon  trust  to  sell  and  thereout  pay  his  debts,  and  to  stand  possessed  of  such  real 
estate  as  had  npt  been  sold  and  of  the  balance  of  the  proceeds  "  upon  trust  for  His 
Grace  the  Archbishop  of  Sydney,  his  successors,  and  assigns,"  and  to  be  disposed 
of  by  him  in  the  district  of  B.  as  he  or  they  shall  direct.  There  was  no  Protestant 
archbishop. 

The  Primary  Judge  {Hargrove,  J.)  held  the  Roman  Catholic  Archbishop  of  Sydney 
a  title  not  recognised  by  law,  and  that  the  bequest  was  therefore  void. 

Held,  on  appeal,  that  sec,  24  of  the  **  Roman  Catholic  Relief  Act"  (1)  did 
not  apply  to  archbishoprics  not  established  at  the  passing  of  the  Act,  and  therefore 
that  the  bequest  was  not  void  on  that  account,  but 

Held,  that  it  was  not  a  gift  to  the  archbishop  personally. 

Held,  also,  that  it  failed  as  a  charitable  gift  from  its  uncertainty,  and  that  the 
bequeat  was  therefore  void. 

J.  H.  Linden  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  Denis  Kearney  (his  executor),  upon  trust 
to  sell  and  convert  into  money,  and  thereout  pay  all  his  debts  and 
funeral  expenses  and  legacies,  and  to  stand  possessed  of  such  real 
estate  as  had  not  been  sold,  and  of  the  balance  of  the  proceeds  of 
such  conversion,  upon  trust  for  his  Grace  the  Archbishop  of 
Sydney,  his  successors  and  assigns,  and  to  be  disposed  of  by  him 
in  the  district  of  Burwood  as  he  or  they  shall  direct. 

The  plaintiff,  F.  M'Donald,  had  purchased  the  interest  of  His 
Grace.  If  the  devise  was  void,  and  the  infant  defendant,  W.  E. 
Linden,  legitimate,  she  would  be  entitled  to  the  residue.  The 
Primary  Judge  (Mr.  Justice  Bargrave),  on  6th  May,  pronounced 
the  devise  void.    M'Donald  appealed  from  this, 

Darley,  Q.C.,  and  G.  J.  Mannmg  (Sly  with  them),  for  the 
appellant,  McDonald,  in  support  of  the  devise — There  is  no  Pro- 
testant Archbishop  of  Sydney,  so  there  can  be  no  ambiguity. 
The  Boman  Catholic  Archbishop  has  been  recognised  in  many 
Acts — one  is  the  "  St.  John's  College  Act'*    The  official  description 

(1)  10  Geo.  IV.,  No.  9,  8.  24,  2  01.  Stat.  : 
N.S.W.K.,  Vol.  IL,  Equity.  E 
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1881        is  sufficient.    In  Ellia  v.  Bartrum  (2)  a  gift  "  to  the  surgeon  and 
Smith      resident  apothecary  at  the  dispensary  at  B.,  or  any  who  may  hold 
g    ^'  the  like  situations  at  my  decease/'  was  held  good.    In  Nightingale 

V.  Ooulbum  (3),  a  bequest  "to  the  Queen's  Chancellorof  Exchequer 
for  the  time  being,  and  be  by  him  appropriated  to  the  benefit  and 
advantage  of  my  beloved  country,  Great  Britain,"  was  held  a  good 
charitable  bequest.  In  Thomber  v.  Wilson  (4),the  testator  devised 
a  mixed  residue  "  to  the  then  minister  of  the  Roman  Catholic 
Chapel  at  Kendal,  to  whom  he  gave  and  bequeathed  the  same,  and 
who  he  thereby  declared  should  be  his  residuary  legatee."  V.  C. 
Kinder dey  says: — ^" A  gift  to  a  minister,  q\id  minister,  is  a  charit- 
able bequest."  The  testator  directs  the  estate  to  be  sold,  and  the 
proceeds  to  be  disposed  of  in  the  district,  of  Burwood,  as  "he  or 
they,"  that  is,  as  the  archbishop  or  his  successors,  may  direct 
Whether  it  is  a  charitable  bequest  or  a  personal  gift  to  the  arch- 
bishop, our  title  is  good.  In  Mitford  v.  Beynolde  (5),  a  gift  "to 
the  Government  of  Bengal,  to  be  applied  to  charitable,  beneficial, 
and  public  works,  at  or  in  the  city  of  Dacca,  for  the  exclusive 
benefit  of  the  native  inhabitants,  in  such  manner  as  they  and  the 
Government  might  regard  as  most  conducive  to  that  end,"  was 
held  a  good  charitable  bequest  In  Howae  v.  Ohaprrian  (6),  a 
bequest  "for  the  improvement  of  the  city  of  Bath,"  in  Tovmley  v. 
BeelweU  (7),  a  gift  for  the  establishment  of  a  perpetual  Botanical 
Garden,  were  held  charitable  bequests.  See,  too,  1  Jarman  on 
WUls,  p.  212  (3rd  ed.),  192  (2nd  ed.).  If  the  trust  is  void  for 
uncertainty,  then  the  ai'chbishop  takes  absolutely,  Gibba  v. 
Rwmeey  (8).  In  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo  (9),  there 
was  no  clause  of  gift  to  the  executors,  and  the  Privy  Council 
based  their  decision  on  its  absence.  We  also  rely  on  Larnbe  v. 
Ea/mes  (10);  and  re  Hutchinson  and  Tenn^nt  (11);  Mor^^ice  v. 
Bishop  of  Durham  (12)  was  cited  to  Lord  Lyndhurst  in  Mitford  v. 
Beynolde  (6).    Counsel  also  referred  to  Pocock  v.  Att.-Oen,  (13). 

(2)  25  Beav.  109.  (7)  6  Yes,  194. 

(3)  2  Ph.  694.  (8)  2  V.  &  B.  294. 

(4)  3  Drew.   245;  4  Drew.  350;  28        (9)  L.R.,  6  P.C.  381,  390. 
L.J.,  Gh.  145.  (10)  L.R.,  10  Eq.  267. 

(5)  1  Ph.  185.  (11)  8  Gh.  Diy.  540. 

(6)  4  Yea.  542.  (12)  10  Yea.  522. 

(13)  3  Ch.  Div.  343. 


VOL.  IL]  CASES    IN  EQUITY.  51 

Scdorrums,  Q.C.  {Knox  and  E,  Barton  with  him)  for  the  1881 
infant — ^The  proceeds  are  to  be  disposed  of  by  "him,"  that  is  by  smith 
Kearney,  as  "they  or  he,"  that  is,  the  archbishop  or  his  successors,  ^^^^^ 
shall  direct.  The  archbishop,  therefore,  has  no  power  to  sell. 
But  the  devise  is  void  for  several  reasons : — First,  the  law  cannot 
take  notice  of  a  devise  to  a  Roman  Catholic  Archbishop  of  Syd- 
ney, for  8.  24  of  the  "Roman  Catholic  Relief  Act*'  (14?),  which  was 
adopted  here,  makes  it  penal  to  assume  the  title.  [Sir  J.  Martin, 
C.J.  That  only  refers  to  archbishopricks,  bishopricks  and 
deaneries  settled  by  law  at  the  passing  of  the  Act.  It  has  no 
reference  to  this  case.]  Secondly,  this  is  not  a  gift  fco  the  arch- 
bishop personally.  It  was  not  given  to  him  by  name,  as  was  the 
case  in  Oihbav.  Rumsey  (15),  which  case  went  to  the  verge  of  the 
law,  as  was  said  by  their  Lordships  in  Yeap  Cheah  Neo  v.  Ong 
Cheng  Neo  (16).  And  there  is  no  gift  to  the  archbishop,  he  is  "  to 
dispose  of  the  proceeds  in  Burwood.  He  is  described  officially 
only,  which  shows  he  takes  it  subject  to  a  trust,  Thomber  v.  Wil- 
son (17).  Thirdly,  the  trust  is  void  for  uncertainty,  and  there- 
fore the  next  of  kin  take,  Morrice  v.  Bishop  of  Durham  (18). 
The  words  "in  the  district"  are  too  vague.  [Darley.  In  Dolan  v. 
Ma/iDemuM  (19)  a  bequest  "  for  such  charities  and  other  public 
purposes  as  lawfully  might  be  in  the  parish  of  T."  was  held  a  good 
charitable  bequest]  The  archbishop  here  is  not  bound  to  devote 
it  to  any  charitable  or  public  purpose,  he  may  devote  it  to  an  ille- 
gal purpose,  or  spend  it  on  himself;  the  only  restriction  is,  that 
it  be  spent  "  in  the  district."  In  Re  Jarman's  Estate  (20),  the 
testator  directed  his  executors  to  apply  the  residue  to  any  charit- 
able purpose  they  might  agree  upon ;  it  was  held  the  next-of-kin 
were  entitled.    There  is  not  a  word  in  this  will  as  to  charity. 

Barley  in  reply — ^"Charity"  includes  any  public  purposes. 
The  words  "  in  the,  &c."  must  be  read  "  for  the  benefit  of  the 
district."    In  Mayor  of  Wrexhxim  v.  Tamiplin  (21),  a  legacy  for 

(14)  10  Geo.  IV.,  No.  9,  s.  24,  2  01.        (18)  10  Ves.  522. 

Stat.  2092.  (19)  L.R.,  .3  Ch.  Ap.  676. 

(15)  2  V.  &  B.  294.  (20)  8  Ch.,  Div.  584. 

(11)  L.R.,  6  P.O.  381,  390.  (21)  28  L.T.  761;  21  W.R.  768. 

(17)  3  Drew.  245;  4  Drew.   350;  28 
L.J.,  Ch.  145. 
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1881        the  use  or  benefit  of  a  borough  town,  or  of  the  inhabitants,  or  of  the 
g^jj^jj       institutions  in  the  borough  was  held  a  good  charitable  bequests 
f  •  The  Court  will  look  at  the  official  character  of  the  trustee. 

KSABNEY. 

Gordon  and  Donovan  for  the  trustees. 

Sir  J.  Martin,  C.J.  After  much  consideration,  I  have  come  to 
the  conclusion  that  this  devise  is  void,  and  that,  therefore,  the 
decision  of  His  Honour  the  Primary  Judge  was  right. 

It  appears  to  me  that  this  case  is  governed  by  the  decision  in 
Morrice  v.  Bishop  of  Durham  (22).  In  that  case  a  testator 
''  bequeathed  all  her  personal  estate  to  the  Bishop  of  Durham,  his 
executors,  &c.,  upon  trust  to  pay  her  debts  and  legacies,  &c.,  and 
to  dispose  of  the  ultimate  residue  to  such  objects  of  benevolence 
and  liberality  as  the  Bishop  of  Durham  in  his  own  discretion 
shall  most  approve  of,"  and  appointed  the  bishop  sole  executor. 
Her  next-of-kin  filed  a  bill  praying  that  the  bequest  to  the 
bishop  might  be  declared  void,  because  the  terms  of  the  ti-ust 
were  too  vague  and  indefinite. 

The  bishop,  in  that  case,  disclaimed  any  personal  interest  in 
the  devise,  and  the  Master  of  the  Bolls  held  that  such  disclaimer 
was  right,  and  that  there  was  no  pretence  for  saying  the 
devise  was  for  his  personal  benefit.  The  only  question  then  left 
was,  was  it  a  good  charitable  bequest?  The  Master  of  the  Bolls 
considered  that  the  words  were  too  vague  for  the  purposes  of  a 
charitable  bequest.  Everything  was  left  to  the  discretion  of  the 
bishop;  there  was  no  obligation  laid  upon  him  to  devote  the  estate 
to  any  charitable  or  public  purpose,  and  although  the  bishop 
might,  and  probably  would,  so  devote  it,  he  was  not  bound  to  do 
so,  and  therefore,  there  would  be  no  power  in  the  Court  to 
compel  him  to  do  so.  As  the  testator  had  not  pointed  out  to 
what  purposes  the  gift  was  to  be  applied.  Sir  W.  Grant  declared 
it  to  be  void;  and  this  decision  was  affirmed  by  Lord  Eldon  on 
appeal.  Such  was  the  decision  of  these  two  most  eminent 
authorities.  The  words  here  appear  to  me  much  the  same  a3 
in  that  case.  Ne  doubt  a  devise  to  any  one  "for  the 
good  of"  or  "for  the   benefit  of"  any  town  or  place,  or  "to 

(22)  10Ve8.522. 
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be  devoted  to "  the  establishment  or  support  of  any  charitable        I88I 
or  public  scheme  or  purpose — such  as  to  provide   waterworks,       si^m 
or   parks,  hospitals,  asylums,  or   bridges — ^may  be   supported.  ^• 

In  every  case  where  some  public  or  charitable  purpose  is  indi- 
cated, although  the  particular  mode  is  not  specifically  set  forth, 
the  Court  of  Equity  will  interfere,  and  lay  down  a  scheme.  But 
in  this  case  there  are  no  words  to  show  that  the  gift  was  for  "  the 
benefit  of"  any  part  of  the  public;  the  only  words  used  are,  "  to 
be  disposed  of  in  the  district  of  Burwood."  On  full  consideration, 
I  think  it  impossible  to  read  the  word  "in'*  as  meaning  for  "the 
benefit  of."  Tou  might  spend  all  the  money  "in"  without  such 
expenditure  being  at  all  "for  the  benefit  of"  the  district.  We 
should  do  violence  to  the  word  to  put  a  construction  on  it,  which 
is  not  justified  by  anything  else  in  the  will.  If  the  archbishop  took 
this  gift,  he  could  do  what  he  liked  with  it,  unfettered  by  any 
restriction,  save  that  he  must  dispose  of  it "  in"  the  district  of 
Burwood.  No  case  supports  the  proposition  that  he  can  thus 
take  it. 

If  this  were  given  to  an  individual  by  name,  then  the  later 
case  of  GHi>b8  v.  Rumsey  (23)  would  apply.  There  was  a  bequest 
to  executors  by  name,  and  they  had  a  power  of  disposing  of  it 
as  they  should  think  fit.  The  words  there  used  were — "I  give 
the  residue  unto  my  said  trustees  and  executors  (the  said  Henry 
Bumsey  and  James  Bumsey)  to  be  disposed  of  unto  such  persons, 
in  such  manner  and  in  such  sums  as  they,  in  their  discretion, 
shall  think  proper  and  expedient"  Sir  W.  Orant  held  that  there 
was  no  charitable  bequest — nothing  to  which  the  Court  could 
attach  a  trust ;  but  that,  as  there  was  a  bequest  to  the  executors 
by  name,  and  nothing  to  cut  it  down,  they  took  it  absolutely. 
That  case  was  doubted  by  Lord  Cotte7iha/m,  who  thought  that  it 
could  be  only  an  authority  for  a  case  exactly  like  it.  If  this  had 
been  a  devise  to  an  individual  named,  I  should  have  thought  it 
good. 

But  then  comes  the  question — Is  this  devise  made  to  the  arch- 
bishop in  his  personal  character?  No  doubt,  in  some  cases,  the 
word  "successors"  has  been  read  as  equivalent  to  "heirs;"  but 
not  where  it  was  manifest  there  was  no  intention  to  give  the 

(23)  2  V.  ft  B.  294. 


Kbabnbt. 
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1881  devisee  a  personal  inheritance.  Here  it  is  manifest  the  gift  is  not 
g^j^  to  the  archbishop  for  his  personal  benefit  Thomber  v.  Wilson  (24)^ 
I  think,  is  an  authority  that  this  is  not  a  personal  gift  to  the 
archbishop.  He  can,  therefore,  take  nothing  by  it  in  his  individual 
character,  and,  as  we  have  seen,  there  is  no  charitable  bequest, 
and  no  declaration  of  trust  that  the  Court  could  execute. 
Taking  these  three  things  together,  I  come  to  the  conclusion  that 
the  gift  is  void. 

# 
Sir  W.  Manning,  J.  I  concur  with  His  Honour  the  Chief 
Justice,  and  may  mention  that  I  have  had  the  advantage  of  a 
consultation  with  him  since  the  arguments.  Both  of  us  would 
wish,  if  possible,  to  give  effect  to  the  intention  of  the  testator. 
No  doubt  he  intended  that  the  archbishop  for  the  time  beiug 
should  have  the  disposal  of  the  property,  for  some  purpose  or 
other,  in  the  district  of  Burwood,  and  no  doubt  he  relied  on  the 
sacred  public  character  of  the  archbishop,  that  the  property 
would  be  devoted  to  the  benefit  of  the  district.  If  we  could 
possibly  have  done  it,  we  would  have  decided  in  favour  of  the 
gift  to  the  archbishop;  for  it  is  our  duty  to  strive  to  give  effect 
to  the  intention  of  the  testator.  If  Archbishop  Folding  had  been 
alive,  we  may  be  sure  that  he  would,  like  the  Bishop  of  Durham, 
have  disclaimed  any  personal  interest  in  the  devise.  [Mr.  Darley. 
He  did  do  so.  He  executed  a  declaration  of  trust]  He  is  not 
a  corporation,  and  therefore  his  "  successors"  cannot  take  it  If 
the  devise  had  been  to  the  archbishop  by  name,  it  might  have 
supported,  since  the  powers  are  so  large,  that  they  belong  to  the 
character  of  an  absolute  owner,  and  then  he  would  have  taken 
it  unfettered  in  any  way.  It  is  clear,  however,  that  the  testator 
here  meant  to  create  some  sort  of  trust,  but  a  trust,  in  order  to 
be  recognised,  must  be  such  as  to  create  a  duty  which  the  law 
will  make  the  trustee  carry  out,  and  for  which,  if  he  does  not 
do  so,  it  will  frame  a  scheme  for  his  observance.  It  must  be 
directed  to  a  clear  purpose — dear  it  may  be  in  a  wide  sense ;  but 
so  that  the  Court  can  see  their  way  to  executing  the  trust.  But 
where  the  object  is  so  indefinitely  expressed  that  the  Court  can- 
not say  for  what  charitable  or  other  purpose  it  is  intended,  then, 
(24)  3  Drew.  245;  4  Drew.  350;  28L.J.,  Ch.  145. 
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as  they  cannot  control  it,  they  declare  it  altogether  void.    No        1881 
doubt  the  testator  relied  on  the  oflBicial  character  of  the  arch-       Smcth 
bishop,  but  his  directions  are  so  general  that  they  cannot  be    kbarwby 
held  to  point  to  any  particular  purpose.    At  one  time  I  thought 
the  word  "  in"  might  be  construed  "  for  the  benefit  of"  the  district; 
but  I  feel  we  should  not  be  justified  in  doing  so.    , 

Sir  J.  Martin,  C.J.  We  have  received  a  memorandum  from 
Mr.  Justice  Hargrave,  who  is  too  ill  to  attend,  expressing  his  con- 
currence in  the  dismissal  of  this  appeal. 

Appeal  dismissed. 

Solicitors  for  plaintiffs:  Want,  Johnson  &  Scarvdl. 
Solicitor  for  trustees:  J.  F,  Fitzhardi/nge, 
Solicitors  for  infant  defendant  W.  E.  Linden:  0,  E.  Rtussell 
Jones. 


STEPHEN  V.  STALLWORTHY.  2)ec  12, 18. 

Crinm  Lands  AUenalion  Act  ISSl^Seketion  by  father  in  name  oj  ir\fant — Voluntary 
eeUlement—lS  Elk.,  c.  5. 

A.  Gonditionally  purchased  land  in  September,  1874,  in  the  name  of  his  daughter, 
the  defendant,  then  an  infant  two  years  old.  He  built  a  house  on  it,  which,  nine 
months  after  the  selection,  he  used  as  an  inn.  He  was  not  in  debt  at  the  time  of 
the  selection,  nor  did  the  deposit  money  comprise  all  his  property.  He  got  into 
difficulties  in  1878-9,  and  was  made  insolvent  in  January,  1880.  His  official 
assignee  61ed  a  bill  against  the  daughter,  praying  that  she  might  be  declared  a 
trustee  for  the  creditors.     Haro&avs,  F.J.,  dismissed  the  bill.     On  appeal 

Held,  that  the  evidence  was  insufficient  to  justify  a  declaration  that  the  con« 
ditional  purchase  was  void  against  A.'s  creditors  under  13  Eliz.,  c.  5. 

Held,  by  Martin,  C.J.,  and  liAnnnmQ,  J.,  that,  if  the  evidence  had  been 
sufficient,  the  bill  was  sustainable. 

Per  Martin,  C.J.     The  doctrines  of  advancement,  and  resulting  trust,  do  not 
apply  to  a  conditional  purchase  by  the  father  in  the  name  of  the  infant.     But, 
Per  Manning,  J.    The  doctrine  of  resulting  trust  does  apply. 

In  this  suit)  the  official  assignee  of  the  insolvent  estate  of 
John  Edward  Stallworthy  sought  to  have  it  declared  that  the 
infant  daughter  of  the  insolvent  held  a  selection,  taken  up  by 
him  in  her  name,  as  a  trustee  for  the  benefit  of  the  creditors  of 
his  estate. 
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1881  It  appeared  that. in  September,  1874,  the  insolvent  had,  with 

g^ixpHEN  ^^  0^^  moneys,  selected  285  acres  of  land  near  Albury  in  the 
Stallwobtht.  '^^^  ^^  ^^^  daughter,  the  infant  defendant,  and  had  paid  the 
necessary  deposit,  712.  5a.,  out  of  his  own  moneys.  Immediately 
afterwards,  the  insolvent  erected  a  house,  which,  in  the  course  of 
construction,  he  altered  to  a  public-house  on  the  selection,  and  for 
which  he  obtained  a  license  in  July,  1875.  The  insolvent  stated, 
that  one  reason  for  the  selection  was  that  he  was  unable  to  take  up 
any  more  land  in  his  own  name,  aud  another  that  it  would  be  a  pro- 
vision for  his  daughter  when  she  grew  up.  He  declared  that  he 
owed  no  debts  when  it  was  taken  up,  that  he  had  2001.  in  goods* 
and  was  owed  360!.,  and  that  he  did  not  think  of  making  the 
house  into  an  inn  until  nine  months  after  the  selection.  He  had 
one  other  child  at  the  time  twelve  months  old.  His  father  and 
he  worked  on  the  land,  stumped  it,  fenced  it,  and  constructed  a 
water-dam  thereon.  Another  man  was  also  employed  in  the 
fencing,  but  he  had  only  been  given  his  board,  and  was  a  creditor 
for  his  wages.  He  received  more  from  the  land — from  letting 
cattle,  &c.,  be  folded  in  it — than  he  expended  on  it.  In  January, 
1880,  the  insolvent,  having  in  the  course  of  his  trade  as  licensed 
victualler  incurred  debts  which  he  could  not  pay,  filed  his 
schedule,  in  which  this  selection  was  not  mentioned  as  an  asset 
It  was  alleged  on  behalf  of  the  creditors  of  the  estate  that  they 
gave  him  credit  only  under  the  belief  that  he  was  the  owner  of 
the  selection.  The  assets  of  the  insolvent,  without  the  selection* 
were  wholly  insufficient  for  the  payment  of  his  debts. 

The  suit  was  heard  on  10th  June,  before  His  Honour  Mr. 
Justice  Hargrave,  then  Primary  Judge  in  Equity.  His  Honour 
dismissed  the  bill  with  costs.  The  plaintiff  then  appealed  from 
this  decision  to  the  Full  Court. 

Darley,  Q.C.,  and  H.  F.  Barton,  for  the  appellant  plaintiff*— This 
case  is  a  natural  extension  of  DanieU  v.  Wallace  (1).  This  selec- 
tion was  made,and  the  improvements  placed  thereon,at  theexpense 
of  the  father  s  creditors.  It  is  a  voluntary  settlement  void  under 
13  Eliz.,  c.  5  (2).  To  set  aside  such  a  settlement  it  is  not  necessaiy 
that  the  settler  should  have  been  insolvent,  or  owed  any  debts  at 
(1)  AnU  p.  20.  (2)  2  Chit.  Stat,  p.  179,  3rd  Ed. 
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the  time,  or  even  avowedly  contemplated  going  into  a  hazardous       1881 
trade;  the  Court  will  look  at  all  the  circumstances,  and  from  them     Stephen 
infer  whether  the  settlement  was  made  "to  delay,  hinder  or  g^^j^^'^^j^^y^ 
defraud  creditors."    Mackay  v.  Douglas  (3);  StileTnan  v.  Ashdown 
(4);  re  Pearson  (5);  Barlmg  v.  Bishopp  (6);  Ware  v.  Gardner  (7); 
Skarfv.  SouLhy  (8);  Spirett  v.  Willows  (9);  J^Vcemari  v.  Pope  (10); 
Jfent  V.  ifiZey  (11).    Even  if  this  be  treated  as  an  advancement 
to  the  defendant  it  is  void,  for  "where  an  advancement  is  made 
by  a  person  largely  indebted  at  the  time,  it  will  be  void  under 
the  13  Eliz.  c.  5,  as  against  his  creditors."    Notes  to  Dyer  v.  Dyer 
(12).     This  was  a  continuing  fraud,  for  the  money  spent  on  the 
land  was  put  out  of  the  reach  of  his  creditors. 

[Sir  W.  Manning,  J.  He  would  take  all,  if  his  daughter  died 
in  infancy,  as  "her  sole  next-of-kin.]  That,  doubtless,  influenced 
him.  The  infant  may  be  regarded  as  a  trustee.  Barton  v.  Muir 
(13);  Christian  v.  MiUer  (14);  Fviter  v.  Toohey  (15). 

Gordon  for  the  respondent  defendant — ^Nothing  turns  upon  the 
father  being  next-of-kin,  for  that  possibility  has  passed  to  the 
official  assignee,  and  the  creditors  have  the  benefit  of  it.  The 
cases  cited  do  not  apply.  In  each  of  them  either  the  settlor  was 
insolvent  at  the  time,  or  became  insolvent  soon  after;  or  the 
transaction  on  the  face  of  it  contemplated  bankruptcy;  or  the 
attendant  facts  showed  clearly  a  fraud  was  intended  on  creditors. 
This  case  satisfies  none  of  those  tests.  The  father  was  solvent 
at  the  time;  he  did  not,  when  he  took  up  the  selection,  expect  to 
become  an  innkeeper,  and  he  does  not  get  into  difficulties  until 
five  years  after.  He  could  have  made  her  a  present  of  the  money. 
— Why,  then,  should  he  not  expend  it  in  land  for  her? 


Barton  in  reply. 


Cur.  adv,  vult 


(3)  L.R.,  14  Eq.  106.  (10)  L.R.,  6  Ch.  Ap.'538. 

(4)  2  Atk.  477.  (11)  L.R.,  14  Eq.  190. 

(6)  3  Ch.  Div.  807.  (12)  1  W.  &  T.,  L.C.,  Eq.  225,|4th;Ed. 

(6)  29  Beav.  417;  6  Jar.,  N.a  812.  (13)  11  S.C.R.,  Eq.  90;  L.R.,  6  P.C. 

(7)  L.R.,  7  Eq.  317.  189. 

(8)  1  M.  &  G.  364.  (14)  2  S.G.R.,  N.S.,  Eq.  17. 

(9)  3  De  6.,  J.  ft  S.  293.  (15)  Ibid.  20. 
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1881  SiE  J.  Martin,  C.J.    On  the  17th  September,  1874,  J.  K 

Stephen  Stallworthy,  as  agent  for  his  daughter,  the  defendant,  Eleanor 
Stallwoetht.  -^^^  Stallworthy,  then  an  infant  of  two  years  old,  condition- 
ally purchased,  in  her  name,  a  piece  of  land  of  285  acres.  At 
that  time  it  waB  competent  for  any  one  to  make  a  selection 
in  the  name  of  an  infant  as  his  or  her  agent  In  August  of 
the  following  year  the  law  was  altered  and  this  can  no  longer 
be  done.  The  state  of  things  seen  in  this  case  cannot  arise 
any  longer,  except  in  the  case  of  selections  made  before  August, 
1875.  By  the  "Lcmda  Act  of  1861,"  though  Stallworthy,  the 
father,  paid  the  money,  in  the  contemplation  of  the  law  the 
free  selector  was  the  child.  However  absurd  it  might  be  ta 
imagine  an  infant  in  arms  as  selecting,  occupying,  and  improving, 
still  this  Court  has  held  that  under  "TAe  Lands  Alieriation  Act 
of  1861,"  that  was  a  thing  that  could  be  done,  and  the  Privy 
Council,  when  the  point  was  taken  in  O'Shanasay  v.  Joa- 
chim (16),  held  that  the  decision  of  this  Court  was  right  The 
thing  done  in  a  conditional  purchase  is  done  by  the  principal 
and  not  by  the  agent.  It  is  done  by  the  infant  and  not  by  the 
father. 

Something  was  said  in  argument  about  the  advancement  of  the 
child.  There  is  no  possibility  of  advancement  in  a  case  like  this. 
In  advancement,  a  father  buys  with  his  own  money  property  he  can 
do  what  he  likes  with,  and  has  it  conveyed  into  the  name  of  his 
child.  That  is  not  the  case  in  conditional  purchases.  It  is  the 
child  that  takes,  not  the  father  at  all.  The  child  does  not  take 
from  the  father  what  he  cannot  give,  but  itself  takes  straight 
from  the  Crown  by  virtue  of  an  Act  of  Parliament.  There  is  not 
the  slightest  analogy  to  a  case  of  advancement  to,  or  provision 
for  a  child. 

The  doctrine  of  resulting  trusts  also  has  no  application 
here.  What  is  a  resulting  trust  ?  A  person  buys  land,  and 
has  it  conveyed  into  the  name  of  another  person.  Here 
it  is  the  child,  not  the  father  that  buys.  If  this  doctrine  did 
apply,  what  might  be  the  result  ?  A  man  might  take  up  land  in 
the  names  of  half  the  children  in  the  colony,  and  acquire  an 
enormous  tract  of  land  by  filing  a  bill  to  declare  them  trustees 

(16)  13  S.C.R.  174  5  L.R.,  1  App.  Cas.  82  ;  45  L.J.,  P.O.  43. 
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for  him.  Such  a  consequence  is  too  absurd  to  permit  of  any  doubt        I88I 
that  the  doctrine  of  resulting  trust  does  not  apply.  Stbphbn  ' 

Then  comes  the  question,  whether  when  a  father  thus  takes  up  grALLwoBTHY 
a  selection  in  the  name  of  his  child,  using  money  that  belongs  to 
another,  as  was  the  case  inDanieU  v.  WaMace  (17),  or  using  his  own 
money  when  he  ought  to  retain  it  to  pay  his  creditors — whether, 
in  those  cases,  the  law  can  follow  it  and  recover  it,  or  the  land  into 
which  it  is  converted,  for  his  official  assignee.  Well,  in  the  first 
case,  this  Court  has  held  that,  as  it  was  a  fraud,  the  infant  could 
not  take  any  more  than  his  father  could,  so  the  infant  was  declared 
a  trustee  of  the  land  for  the  owner  of  the  money.  This  is  not 
exactly  like  that  case.  It  is  said  that  by  using  his  money  in 
buying  and  improving  this  land  he  has  defrauded  his  creditors, 
and  that  the  transaction  is  void  by  the  statute  of  Elizabeth.  We 
have  now  to  say  whether  that  can  be  followed,  and  the  infant 
holder  declared  a  trustee.  It  was  not  like  the  case  of  Daniell  v. 
WcbUouie  (17),  which  was  a  clear  fraud.  If  the  circumstances 
brought  the  parties  within  that  statute  I  see  no  reason  why  we 
should  not  bring  it  within  the  principle  ofDanidl  v.  Wallace  (17). 

It  is  clearly  laid  down  in  several  cases  that  the  maker  of  a  volun- 
tary settlement  need  not  have  been  indebted  at  that  time  to  the 
creditors  actually  moving  the  Court  to  set  it  aside.  There  may 
be  circumstances,  other  than  that,  which  will  induce  the  Court  to 
infer  that  it  is  fmudulent  against  subsequent  creditors.  There  are 
a  number  of  cases  to  show  that  when  a  person,  owing  nothing, 
contemplates  going  into  business,  and  settles  his  property  on 
himself,  or  on  his  wife,  or  other  relative,  the  Court  will  set  it 
aside.  Again,  when  the  settlor  provides  that  in  the  event  of  his 
bankruptcy  his  property  shall  go  out  of  the  reach  of  his  creditors, 
though  he  does  not  go  into  business  for  years  afterwards, 
still,  as  he  contemplates  on  the  face  of  the  settlement  that  the 
creditors  shall  not  get  his  property,  the  law  steps  in  and  sets  it 
aside.  So  again,  though  the  settlor  disclaims  any  intention  of 
going  into  business,  yet,  if  very  shortly  after  he  does  go,  it  is  open 
to  the  Court  to  say  that  what  was  done  manifests  an  intention  to 
defeat  his  creditors.  A  well-established  principle  runs  through 
all  the  cases.     As  stated  by  Vice-Chancellor  Medina,  in  Maclcay 

(17)  iin/ep.  20. 
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1881  V.  Douglas  (18) :  "  The  law  is  perfectly  settled,  that  if  a  man  is 
Stephen  solvent  at  the  time,  and  after  the  time  of  taking  away  the  pro- 
Stallwobtht  P^^y  which  is  put  into  settlement  he  remains  solvent,  and  does 
not  at  the  time  contemplate  doing  anything  which  could  lead  to 
insolvency,  that  settlement  will  be  good."  His  intention  at  the 
time  is  what  we  have  to  regard.  It  may  be  manifested  on  the 
face  of  the  deed,  or  by  his  conduct  then  or  soon  afterwards,  or  by 
its  consequences,  or  in  a  variety  of  ways.  But  still  some  proof  of 
his  intention  at  the  time  must  be  given. 

Applying  this  principle  to  the  present  case  we  find  that 
J.  E.  Stallworthy  was  not  in  business  when  he  took  this 
selection  for  his  daughter;  that  he  used  it  partly  as  his 
own;  that  he  improved  it,  and  built  on  it,  partly  with  his 
own  and  partly  with  his  father's  labour  and  money,  partly 
too  with  a  friend's  labour,  who  failed  to  get  payment.  But 
there  is  no  proof  of  his  intention  as  he  built  it,  to  use  it  as  a  public- 
house;  but  he  was  told  later  that  it  was  a  good  place  for  an  inn, 
and  he  took  out  the  side  of  the  house,  and  brought  a  kitchen  and 
another  room  to  it — I  s^uppose  a  hut  movable  on  wheels  or  by 
some  other  means.  Nine  months  after  selection  he  obtained  a 
license  for  a  public-house  on  the  land.  There  is  no  evidence  he 
intended  to  keep  a  public-house  there  when  he  made  the  selection. 
It  may  or  may  not  be  suspicious,  but  we  must  be  guided  by 
evidence  alone.  He  was  not  indebted  at  the  date  of  the 
selection,  and  for  five  or  six  years  he  carries  on  business,  and 
pays  his  way.  It  is  not  till  January,  1880,  he  sequestrates  his 
estate,  and  there  is  no  evidence  that  he  was  in  pecuniaiy 
difficulties  before  the  end  of  1879.  Under  these  circumstances, 
we  are  asked  to  infer,  that  his  settlement  on  his  daughter  was 
made  in  fraud  of  his  creditors,  and  to  declare  that,  although  he 
was  not  indebted  for  four  years  afterwards,  the  original  selection 
was  a  fraud.  Though  we  may  have  strong  suspicions,  I  can  see 
no  evidence,  and  we  ought  not  to  affect  any  one  by  mere  sur- 
mise. The  statute  of  Elizabeth  (19)  is  a  beneficial  one,  and  has 
received  liberal  interpretation;  but  more  than  mere  suspicion  is 
required  to  bring  a  settlement  within  it.  I  think  the  appeal 
should  be  dismissed. 

(18)  L.E.,  14  £q.  lOe.  (19)  2  Chit  SUt,  p.  179,  3rd  Bd. 
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Sib  W.  Manning^  J.  I  am  nofc  prepared  to  express  a  definite  dis-  issi 
sent  from  the  opinions  of  my  learned  colleagues,  because  I  have  Stephen  ~ 
not  been  able  to  give  such  full  consideration  to  the  questions  in-  stallwobtht. 
volved  in  this  case  as  I  could  have  wished  before  doing  so,  and 
cannot  command  more  time  for  the  purpose.  But  I  must  state  my 
inability  to  concur  with  them,  and  even  a  strong  inclination 
of  opinion  towards  a  conclusion  contrary  to  theirs.  Perhaps  I 
differ  as  much  in  my  estimation  of  the  facts  as  in  my  impressions 
as  to  the  applicability  to  those  facts  of  the  principles  of  equity.  I 
am  myself  much  disposed  to  regard  the  insolvent's  purchase  of  this 
land  as  not  having  been  intended  at  the  time  to  be  for  the  benefit 
of  the  child;  but  for  his  own.  The  child  was  between  two  and 
three  years  of  age,  and,  of  course,  quite  incompetent  to  create  the 
agency  under  which  her  father  professed  to  purchase  for  her,  or 
to  have  any  comprehension  whatever  of  what  was  being  done  in 
her  name.  In  fact,  she  was  no  real  party  to  the  business  in  any 
sense,  unless  it  were  in  the  purely  passive  sense  of  receiving  an 
advance  by  the  act  of  her  father.  She  was  not  competent  to 
comply  with  the  statutory  conditions  of  occupation,  residence,  im- 
provement, and  declaration  of  performance,  except  as  a  dummy  in 
the  hands  of  her  father,  on  whom  alone  all  these  matters 
would  depend,  and  whose  acts  they  would  be  and  were 
to  all  intents  and  purposes.  The  insolvent  himself,  in  his 
evidence,  put  forward  in  effect  as  his  first  and  prominent  reason 
for  having  used  the  child's  name,  that  he  had  already  taken 
up  a  selection  of  100  acres,  which  prevented  him  from  taking 
this  285  acres  in  his  own  name,  inasmuch  as  the  latter  selection 
would  have  created  an  excess  over  the  statutory  limit — 320  acres 
— ^for  any  one  selector.  It  is  true  that  he  subsequently  gave  as. 
a  further  reason  a  desire  to  advance  his  child;  but  under  all  the 
circumstances  of  the  case  I  do  not  believe  this  to  have  been  his 
b(md  fide  purpose.  He  had  his  own  career  before  him,  and  he 
had  one  other  child  of  the  age  of  twelve  months,  with  all  the 
possibilities  of  additions  to  his  family;  and  if  this  285  acres  were 
taken  up  for  this  one  child,  the  deposit  on  the  purchase,  together 
with  the  cost  of  the  required  improvements,  to  the  value  of  IZ. 
per  acre,  would  bid  fair  to  sweep  away  all  the  little  fortune  he 
had  acquired — say  350Z.    It  is  not  probable  that  he  meant  thus 
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1881  to  denude  himself  wholly  of  his  own  means,  and  to  prefer  this 
Q^jspBEJx  ^^^  child  to  the  extent  of  his  whole  estate.  Then  we  find  that 
Stallwobtht  ^®  ^^  ^^^®  entered  into  possession  and  dealt  with  the  property  as 
his  own,  so  that  within  nine  months  afterwards  he  had  built  an 
"  hotel,"  and  procured  for  himself  a  publican's  license  as  occupier 
of  the  house.  And  he  informs  us  that  he  expended,  in  the  whole, 
5752.  upon  the  improvements,  for  some  of  which  it  would  seem 
that  a  debt  figures  upon  his  schedule.  In  all  respects  he  appears 
to  have  acted  as  owner  of  the  property,  and  the  consequence  was 
that  he  was  able  to  obtain  credits,  for  which  there  was  no  other 
foundation,  and  which,  by  reason  of  the  withholding  of  that 
property  as  an  asset,  have  created  a  condition  of  insolvency. 
No  doubt  five  years  and  upwards  elapsed  before  the  declared 
insolvency;  but  as  we  do  not  hear  of  any  assets  except  such  as 
were  absorbed  into  this  selection,  it  is  at  least  probable  that  his 
^  earliest  debts  must  have  occasioned  actual  insolvency  unless  it 
were  available  as  an  asset.  It  is  sworn  that  when  this  purchase 
was  made  the  insolvent  did  not  contemplate  entering  into  the 
trade  of  a  publican,  and  using  the  land  for  the  purpose;  but  I  am 
little  disposed  to  rely  upon  that  assertion,  in  opposition  to  the 
inferences  which  may  fairly  be  drawn  from  the  visible  facts.  It 
may,  indeed,  be  impossible  to  say,  even  by  way  of  inference,  that 
he  definitely  contemplated  entering  upon  the  particular  trade  of 
a  publican  when  he  made  the  purchase;  we  cannot  dive  into  his 
mind;  and  perhaps  he  may  not  be  himself  able  to  recall  all  the 
ideas  that  were  then  present  to  his  view ;  but  my  belief  is  that 
he  intended  to  use  the  land  as  his  own,  whether  for  trade  or 
otherwise,  as  he  might  thereafter  choose ;  and  that  it  is  highly 
probable  that  the  trade  on  which  he  so  soon  entered  was  more 
or  less  in  contemplation  from  the  first.  Even  the  position  of  the 
selection,  on  the  side  of  a  principal  highway  (road  to  Wa^a), 
helps  to  create  that  probability ;  and  if  that  be  so,  he  had  in  his 
view  an  use  of  the  land  and  of  the  money  to  be  laid  out  upon  it, 
which  might  lead  to  insolvency  as  a  trader  and  to  the  defrauding 
or  defeating  of  creditors.  Under  the  circumstances,  altogether,  I 
am  disposed  to  look  upon  the  selection  as  a  sham  and  delusion  so 
far  as  the  child  was  concerned ;  and  a  snare,  as  the  event  proved, 
in  reference  to  subsequent  creditor. 
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I  apply  to  the  case  the  two  principles  respectively  affecting  1881 
settlements  made  in  contemplation  of  trade  or  speculative  stephbst 
occupations^  and  those  concerning  resulting  trusts  in  f devour  g^^jj^^'^j^jp^^ 
of  persons  who  supply  the  money  for  purchases  in  the  name 
of  another.  Perhaps  I  may  confess  that  the  inequitableness, 
in  a  popular  sense,  of  allowing  the  "dummy"  use  of  the  child's 
name  to  stand  in  the  way  of  creditors,  who  are  in  truth 
defrauded,  inclines  me  to  some  astuteness  in  finding  "legal 
equity"  to  defeat  it  But  be  this  as  it  may,  I  certainly  conceive 
that  there  is  much  reason  for  considering  this  case  to  he 
within  one  or  both  of  those  sets  of  principles.  The  case  cannot, 
as  against  the  child,  come  within  the  category  of  an  ordinary 
fraud,  because  she  had  nothing  to  do  with  the  purchase.  But 
on  the  other  hand,  I  think  but  little  of  the  idea  that  because 
this  selection  is  by  statute  giving  a  privilege  of  purchase — as 
established,  most  unsatisfactorily,  as  I  have  always  thought,  by 
the  case  of  Drinhioater  v.  Arthur  (20)— to  this  young  child  by 
the  medium  of  a  falsely-called  agency  for  her,  that  the  purchase  is 
less  within  the  reach  of  equity  than  a  purchase  in  her  name  from 
a  private  vendor.  That,  as  was  said  by  the  Judges  of  the  Privy 
Council  in  Barton  v  Muir  (21),  is  a  matter  between  the  Govern- 
ment and  the  purchaser,  and  does  not  touch  the  equities  of  other 
persons.  I  look  upon  the  purchase  in  the  child's  name  as  having 
been  intended  for  the  purposes  of  the  father,  he  using  her  name 
only  because  his  own  was  not  available,  with  the  intention  of 
possessing  it  for  himself,  with  the  legal  incident  of  heirship 
in  himself  in  case  she  should  die  under  age  and  without 
issue,  and  with  the  practical  probability  of  his  daughter 
recognising  his  ownership  when  of  age.  In  this  view  it  was 
at  most  a  settlement  without  valuable  consideration,  and  in 
contemplation  of  himself  possessing  the  property  and  employing 
it  in  uses  which  might  come  to  involve  insolvency;  or  it  was  the 
equivalent  of  a  purchase  and  conveyance  with  a  resulting  trust 
to  the  insolvent.  In  the  case  of  Barton  v.  Muvr  (21),  the  Lords 
of  the  Privy  Council  appear  to  me  to  have  clearly  considered  that 
apart  from  the  question  of  trust  by  contract  which  had  arisen  in 
that  case,  a  resulting  trust  by  operation  of  law  arose  out  of  the 
(20)  2  v.  &  B.  294.  (21)  11  S.C.R.,  Eq.  90;  L.K.,  6  P.O.  189. 
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1881  plaintiflTs  payment  of  the  money  for  the  purchase  in  the  de- 
Stkphsn  fendant's  name;  that  is  to  say,  their  Lordships  thought  the  rule 
Stallwortht.  ^  ^  I'esulting  trusts  in  such  cases  applied  notwithstanding,  and 
in  superiority  to  those  statutory  peculiarities  of  purchases  under 
our  ''Land  Act  of  1861,"  which  appear  to  my  colleagues,  as  I 
understand,  to  preclude  a  resulting  trust  in  this  casa  The  general 
rule  is  plain  and  well-established,  except  in  respect  of  cases  in 
which  there  is  ground  for  presuming  an  intention  to  make  an 
advancement  to  the  nominal  purchaser.  Consequently,  it  applies 
to  all  cases  of  purchasers  in  the  names  of  strangers.  But  there  is 
a  clear  exception  in  cases  of  purchasers  in  the  name  of  a  son 
or  other  relative  who  had  claims  for,  or  might  be  reasonably 
supposed  to  be  the  subject  of  advancement  by  him  who  provided 
the  money.  But  this  again  is  subject  to  be  rebutted  by  evidence 
of  concurrent  facts;  and  from  what  I  have  already  said  it  will  b© 
.  gathered  that  my  impression  is  that  such  intention  is  rebutted  in 
this  case.  Taking  such  to  be  the  case,  the  general  principle 
applies,  and  the  child  was  a  trustee  for  the  insolvent;  and  as  a 
resulting  trust  arises  by  operation  of  law,  the  infancy  of  the  child 
and  the  absence  of  agreement  on  her  part  to  become  a  trustee  are 
wholly  immaterial;  and  the  Court  will  be  competent  to  make  & 
vesting  order,  making  the  property  available  for  creditors. 

Sir  G.  Innes,  J.  In  the  view  which  I  take  of  this  case 
it  is  not  necessary  to  express  any  opinion  upon  the  question  as  ta 
the  liability  of  an  infant  of  the  age  of  this  defendant  to  be 
declared  a  trustee  for  an  official  assignee  of  land  purchased  under 
the  "Crown  Lands  Alienfiation  Act  of  1861,"  by  the  infant 
through  an  agent.  In  order,  under  the  13  Eliz.,  c.  6  (22),  to  invali- 
date in  favour  of  creditors  a  voluntary  settlement,  conveyance,  or 
other  disposition  of  property,  there  must  be  proof  of  an  intention 
at  the  time  of  making  such  disposition  of  property  to  delay,  hin- 
der, or  defraud  creditors,  and  this  intention,  in  the  mind  of  the 
settlor  or  donor,  must  be  clearly  shown,  either  expressly  or  by 
facts  from  which  such  intention  is  to  be  assumed.  This  principle 
runs  through  and  governs  all  the  cases,  and  after  a  close  and  care- 
ful examination  of  the  facts  of  this  case  I  fail  to  see  that  the 
(22)  Chit.  Stat.,  p.  179,  3rd  Ed. 
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necessary  proof  is  forthcoming.     That  the  circumstances  are  sus-        I88I 

picious,  I  am  willing  to  allow;  that  it  is  possible  that  the  father     Stephen 

of  this  defendant  may  from  the  first  have  been  actuated  by  a  ^       ^• 

•^  "^       Stallwoetht, 

fraudulent  intention,  may  be  conceded;  and  that,  for  some  time 

prior  to  his  insolvency  in  January,  1880,  he  fraudulently  incurred 
debts  in  the  dishonest  belief  that  his  creditors  could  not  touch  the 
property,  may  be  not  at  all  improbable;  but  applying  the  prin-  . 
ciples  of  equity  which  must  govern  this  case,  I  cannot  see  that 
the  only  reasonable  inference  from  the  proved  facts  is,  that  at  the 
time  of  the  selection,  in  September,  1874,  the  father  had  either 
an  express  intention  to  defraud  or  delay  his  creditors,  or  that  the 
circumstances  were  such  that  that  intention  is  to  be  assumed.  I 
agree  with  an  expression  of  opinion  which  in  the  course  of  the 
argument  yesterday,  fell  from  His  Honour  Sir  William  Manning, 
that  the  case  has,  perhaps,  not  been  sufficiently  sifted;  but  we  are 
not  to  surmise  a  state  of  facts  not  shown  to  exist.  The  facts 
proved  do  not  show  any  indebtedness  on  the  part  of  the  father  at 
the  time  of  the  selection;  they  do  not  show  any  then  existing 
intention  to  embark  in  the  trade,  failure  in  which  has,  appa- 
rently, brought  about  his  insolvency;  and,  in  point  of  fact,  there  is 
nothing  whatever  to  show  that  he  was  not  perfectly  solvent  for 
some  years  after  that  time.  How,  then,  are  we  fairly  to  assume 
that  at  the  time  of  making  the  selection  and  giving  his  child  the 
money  wherewith  to  pay  the  purchase  money  he  intended  to 
defraud  or  delay  his  creditors  ?  It  may  be  that  by  the  law  which 
permitted  of  arrangements  of  this  character,  a  door  may  have 
been  opened  to  fraud,  but  creditors  must  exercise  a  reasonable 
caution  in  giving  credit,  and  in  a  community  like  this  nothing  is 
more  fallacious  than  to  trust  to  the  apparently  substantial  posi- 
tion of  persons  incurring  debts.  The  misplaced  confidence  of  the 
creditors  during  1877, 1878,  and  1879,  can,  however,  have  but  a 
very  remote  bearing  upon  the  question  as  to  what  was  in  1874 
the  mind  of  the  man,  who  in  those  later  years  became  the  debtor. 
In  all  the  cases  to  which  our  attention  has  been  drawn  on  behalf 
of  the  appellant  there  have  been  circumstances  which,  in  th^ 
minds  of  the  judges,  have  established  the  conclusion  of  fraudulent 
intention  in  the  settlor  at  the  time  of  the  settlement.  I  do  not 
think  the  facts  in  this  case  establish  this  necessary  ingredient,  and 

N.S.TV.K.,  Vol.  II.,  Equity.  P 
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1881       upon  that  ground  I  am  of  opinion  that  the  plaintiff  is  not  entitled 
Stbphen     to  the  relief  he  prays,  and  that  this  i4)peaJ  should  therefore  be 
Stailwobthy.  dismissed. 

Darley,  Q.C. — ^Then  I  understand  two  of  your  Honours  think, 
that  if  a  sufficient  case  of  fraud  by  the  insolvent  had  been  made 
out,  the  bill  would  have  been  sustainable  ? 

TsE  Ohisf  Jxtstice  :  Tes. 

Appeal  diomieaed. 

Solicitors  for  plaintiff:  Bradley  cmd  Son,  agents  for  Fleming 
amd  Bradley,  of  Albury. 

Solicitors  for  defendant :  Gann^cm  and  M'Laughlin,  agents  for 
Nagle,  of  Albury. 


I>tc  13,  15.  /  EVEEBTT  v.  BAYUSS. 

Mortgagor  and  mortgagw^IfUerim  injunction  to  restrain  a  mortgagee  tiiforemg 
^ectment — Special  drcumstcmces. 

The  plaintiff,  E.,  entered  into  an  agreement  with  the  defendant,  B.,  and  his  part- 
ner, I.,  that  B.  and  I.  should  enlarge  a  store  on  one  acre  of  the  plaintiff's  selection 
of  80  acres.  The  money  so  to  be  expended,  the  amount  of  which  was  in  dispute, 
was  secured  by  a  transfer  of  the  80  acres  to  B.  There  was  evidence  that,  if  the 
Lands  Office  had  permitted  the  transfer  of  part  of  a  selection,  only  the  one  acre 
would  have  been  transferred.  If  E.  did  not  repay  the  money,  B.  was  to  have  an 
option  of  purchasing  the  one  acre  for  20^  E.  was  to  receive  as  rent  a  share  of  the 
profits  of  the  store.  B.  furnished  E.  with  accounts,  and  E.  decUned  to  pay  the 
amount  claimed,  alleging  the  accounts  to  be  incorrect.  B.  then  brought  ejectment, 
and  vecovered  judgment  against  E.  for  possession  of  the  other  79  acres.  E.  then 
filed  his  statement  of  claim  for  an  injunction  to  restrain  ejectment,  for  accounts 
and  for  specific  performance  of  the  agreement.  Hailgkaye,  P.J.,  granted  an 
injunction  until  Idle  hearing.     The  defendant  appealed. 

ffeid,  dismissing  the  appeal,  that  under  the  special  cixcumatanoeB  the  inierm 
injunction  was  rightly  granted. 

Semble,  per  Martin,  0.  J.,  and  Innbs,  J.,  that,  in  the  absence  of  fraud,  or  some 
such  special  circumstance,  the  Court  has  no  power  to  restrain  a  mor^;agee 
from  exercising  his  legal  powers. 

Semble,  per  contra.  Manning,  J.,  that  the  Court  of  Equity  has  a  wide  discretion 
in  restrainiDg  the  exercise  of  a  mort^gagee's  legal  rights. 

This  was  a  suit  asking  for  a  declaration  that  the  defendant 
held  a  conditional  purchase  of  80  acres  only  as  a  security  for  the 
payment  of  what  might  be  found  due  to  him  from  the  plaintiff 
on  accounts  taken  between  them;  for  a  re-transfer  to  the  plaintiff 


VOL.  n.]  GASES  IN  EQUITY.  67 

on  payment  of  such  sums;    for  an  injum^tion  restraining  the        1881 
defendant  from  any  further  proceedings  in  an  action  of  ejectment     Everett 
at  law  brought  by  him  a^inst  the  plaintiff  in  respect  of  the  same     baylibs 
piece  of  land;  and  for  specific  performance  of  aa  agreement  of 
the  —  day  of  May,  1876. 

In  May,  1876,  an  agreement,  in  writing,  was  entered  into 
between  the  plaintiff  Everett,  of  the  one  part,  and  the  defendant 
Bayliss  andone  Isaacsof  the  other  part, that  Everett  should  let,  and 
the  defendant  and  Isaacs,  who  were  carrying  on  business  as  store- 
keepers in  partnership,  should  take  a  store-room  and  premises  at 
Milburn  Creek.  The  plaintiff  to  receive  one-fifth  of  the  net 
profits  of  the  business  in  lieu  of  rent,  to  be  paid  within  one  month 
after  stock-taking.  The  defendant  and  Isaacs  to  occupy  the 
store-room  and  premises  for  such  times  as  they  might  think  fit, 
notwithstanding  any  notice  to  the  contrary  by  the  plaintiff;  and 
it  was  also  provided  that  it  should  be  lawful  for  the  defendant 
and  jlsaacs,  at  any  time,  to  cancel  the  agreement  and  terminate 
the  tenancy  by  giving  one  month's  notice,  in  writing,  to  the 
plaintiff. 

This  store-rpom  stood  on  a  selection  of  80  acres  taken  up  by 
the  plaintiff  on  the  19th  Angust,  1875.  Some  months  afterwards 
the  defendant  and  Isaacs  finding  the  store  was  not  large  enough 
requested  the  plaintiff  to  enlarge  it.  The  plaintiff  replied  that 
he  had  not  sufficient  capital,  and  it  was  then  verbally  agreed  that 
the  defendant  and  Everett  should  erect  an  addition  to  the  store  on 
the  plaintiff's  selection  for  a  sum  not  exceeding  2402.,  and  that,  as 
security  for  their  outlay  and  for  an  old  store  debt  of  QOL,  the 
plaintiff  should  transfer  to  them  the  said  selection,  on  another  part 
of  which  he  had  erected  a  public  house.  The  240^.  was  to  carry 
interest  at  12|  per  cent.,  and  to  be  paid  off  at  the  expiration  of  3 
years;  if  not  then  paid,  the  defendant  and  Isaacs  to  have  the  option 
of  taking  the  one  acre  on  which  the  store  stood  for  20^.  According 
to  the  plaintiff's  contention,  it  was  agreed  that  he  should  remain 
in  possession  of  the  other  79  acres.  This  was  denied  by  the  de- 
fendant. Apparently  the  original  intention  was  that  the  security 
should  only  be  given  over  the  one  acre  on  which  the  store  stood, 
but  owing  to  the  Qovemment  rule  against  transfer  of  part  of  a 
selection,  the  whole  selection  was  transferred. 

F2 
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1881  On  the  21st  August,  1876,  the  transfer  was  duly  signed  by  the 

"  Everett"  plaintiff  and  registered.  A  mortgage  was  afterwards  prepared 
declaring  that  the  selection  had  been  transferred  to  the  defendant 
to  secure  the  sum  of  240!.,  but  this  was.  never  signed. 

The  defendant  and  Isaacs  erected  the  additional  store,  and 
carried  on  business  in  it.  In  January,  1877,  they  took  stock,  and 
inf oimed  the  plaintiff  that  the  profits  amounted  to  30Z.,  of  which 
his  share  was  6Z.  Soon  afterwards  they  dissolved  partnership. 
In  August  following,  the  plaintiff  asked  the  defendant  for  an 
account  of  the  moneys  expended  by  him,  offering  to  pay  the 
amount  if  found  correct  The  defendant  referred  him  to  Mr. 
Podd  his  (the  defendant's)  solicitor,  and  on  the  next  day  Dodd 
informed  the  plaintiff,  that  the  property  would  be  re-transferred 
to  him  on  payment  of  £360.  In  November,  1877,  the  following 
account  was  furnished  by  the  defendant  to  the  plaintiff: — "  To 
account  due  to  the  late  firm  of  Bayliss  and  Isaacs,  761.;  amount 
expended  on  improvements  with  interest  on  the  whole  and  i]> 
surance,  284Z.  Total,  S591"  This  the  plaintiff  declined  to  pay,  on 
the  ground  of  the  account  not  being  a  correct  or  proper  one,  and 
the  defendant  thereupon  brought  an  action  of  ejectment  against 
him  for  the  80  acres,  and  recovered  a  verdict. 

The  plaintiff  meanwhile  commenced  this  suit,  and  on  the  5th 
August,  1881,  an  injunction  restraining  the  defendant  from  pro- 
ceeding with  hisj  action  of  ejectment  until  the  hearing,  was 
granted  by  His  Honour  Mr.  Justice  Hargrave,  then  Primary 
Judge,  with  costs.     This  was  an  appeal  from  that  order. 

Gordon  and  H,  F,  Barton  for  the  defendant  the  appellant — 
It  is  a  settled  rule  that  a  Court  of  Equity  never  interferes  with 
the  mortgagee's  right  of  ejectment,  except  on  definite  and  special 
grounds  such  as  fraud  or  oppression,  as  in  Lloyd  v.  Vickei^ 
(1).  A  mortgagee  has  a  right  to  pursue  all  his  remedies 
at  once.  Fisher  on  Mortgages,  350  (2nd  ed.)  [Sir  W. 
Manning,  J.  It  is  not  a  case  of  ordinary  mortgage.  There  is  no 
fixed  sum,  and  the  mortgagee  refuses  to  render  an  account. 
Until  the  amount  owing  is  ascertained,  you  cannot  tell  for  what 
sum  the  mortgage  is  given.]    That  is  constantly  the  case  where 

(1)  Snp.  ct.  1880. 
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the  mortgage  is  for  a  running  account.     The  mortgagee  is  not  to        1881 

lose  his  legal  rights,  because  the  mortgagor  does  not  know  the     evkrktt 

amount  owing.     [Sir  J.  Martin,  C.J.    In  Cockell  v.  Bdcon  (2) 

the  amount  was  disputed,  and  yet  the  injunction  was  refused.] 

In  Daviea  v.  WiUiams  (3),  the  mortgage  was  for  a  sum  estimated, 

to  cover  unascertained  costs.     There  is  no  fraud  in  this  case  or 

other  ground  for  depriving  us  of  our  legal  rights. 

C.  J,  Manning  for  the  plaintiff,  the  respondent — This  is  not 
an  ordinary  mortgage,  but  a  security  for  carrying  out  an  agreement. 
We  ask  for  specific  performance  of  this  agreement.  Except  for  the 
Government  regulations,  which  do  not  allow  the  transfer  of  part 
of  a'selection  to  be  entered  on  the  Lands  Register,  only  one  acre 
would  have  been  transferred.  That  was  the  only  thing  intended. 
[Sir  W.  Manning,  J.  That  may  be  shown  orally,  just  as  an 
absolute  conveyance  may  be  shown  to  be  a  mortgage.  Sir  J. 
Martin,  C  J.  If  these  parties  are  not  mortgagor  and  mortgagee, 
what  are  they?]  Even  if  this  is  so,  a  mortgagee  may  be  pre- 
vented from  using  his  remedies,  if  he  have  neglected  to  furnish  a 
proper  account :  Herriea  v.  Oriffitha  (4). 

Gordon  in  reply — If  we  could  refer  to  the  last  case,  we  should 
probably  find  some  special  agreement  as  to  furnishing  accounts. 
Cases  in  the  Weekly  Reporter  cannot  militate  against  a  settled 
principle.  [Sir  W.  Manning,  J.  Is  not  an  intefn/m  injunction  dis- 
cretionary?] The  judge's  discretion  is  governed  by  settled  rules. 
[Sir  J.  Martin,  C.J.  He  has  not  a  discretion.]  This  is  not 
keeping  property  or  rights  in  slatvu  quo;  it  is  interfering  with 
our  undisputed  right  to  have  possession  of  the  mortgaged  land. 

Giir,  adv.  vult 

Sir  J.  Martin,  C.J.    I  have  had  considerable  doubt  as  to  the     ^^c.  15. 
proper  course  to  take  in  this  matter.     If  the  transaction  between 
the  plaintiff  and  the  defendant  was  simply  a  mortgage  to  secure 
the  payment  of  a  sum  of  money,  there  would  be  no  doubt  in  my 
mind  that  the  general  principle  must  prevail.     That  principle  is 

(2)  16  Beav.  158.  (3)  7  Jar.  663. 

(4)  2  W.R.  72,  seepost,  p.  73. 
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1881  that  a  mortgagee  cannot  be  restrained  by  this  Court  from  exer- 
EvERBTT  "  cising  all  his  rights.  I  take  it  to  be  clear  that  there  is  no  discre- 
B  ^Liss.  ^^^'  ^  ^^  absence  of  fraud,  or  some  such  special  circumstance, 
that  enables  the  Court  to  restrain  a  mortgagee  from  using  his 
power  of  sale,  or  right  to  foreclose,  or  from  suing  on  the  covenant 
to  pay,  or  from  bringing  ejectment.  He  may  employ  every 
possible  remedy  given  him  by  his  contract,  and  put  them  all  in 
motion  at  the  same  time — that  is,  whenjthe  transaction  clearly 
amounts  to  a  mortgage. 

But  I  doubt  whether  the  peculiar  relations  between  these 
parties  do  amount  to  a  mortgage.  The  plaintiff  agreed  to 
let  the  defendant  and  another  person,  then  his  partner,  a  store 
for  a  certain  term.  The  rent  was  not  a  fixed  sum,  but  the 
lessor  was  to  receive  a  certain  portion  of  the  profits  of  the 
business  carried  on  in  that  store.  Shortly  after  this  letting, 
the  partners  found  the  store  too  small  for  their  business.  They 
then  proposed  that  they  should  build  additions  to  the  store 
which  is  situated  on  one  acre,  a  portion  of  a  free  selection  of 
eighty  acres  belonging  to  the  plaintiff.  They  were  to  advance 
the  money  and  stipulated  that  they  should  be  secured  its  repay- 
ment. It  was  then  agreed  that  the  plaintiff  should  give  security 
not  over  the  one  acre  on  which  the  store  was  situate,  but  over  the 
whole  selection  of  eighty  acres.  The  security  was  to  cover,  not 
only  the  expenditure  on  the  building,  but  also  an  old  store  debt 
of  60^.  It  was  also  agreed  that  the  lessees  should  have  an  option 
of  purchasing  this  one  acre,  in  which  case  they  were  to  give  the 
plaintiff  20^.  The  firm  afterwards  was  dissolved,  and  the 
defendant  carried  on  the  business  by  himself.  This  being  a  free 
selection  at  the  time  when  the  agreement  was  made,  on  which 
the  plaintiff  had  not  completed  his  first  year's  residence,  he  was 
not  then  in  a  position  to  transfer  it ;  but  when  the  year  elapsed 
he  gave  a  transfer  to  the  defendant.  It  was  agreed  there  should 
be  a  regular  mortgage,  but  none  was  ever  executed.  The 
defendant  has  not  even  yet  intimated  his  intention  of  exercising 
his  option  to  purchase.  Being  registered  as  owner,  he  brought  an 
action  of  ejectment  against  the  plaintiff,  not  to  recover  the  one 
acre,  for  he  was  already  in  possession  of  that,  but  of  the  whole, 
eighty  acres,  and  he  recovered  judgment.    This  bill  was  then  filed 
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to  restrain  him  from  proceeding  to  take  possession  under  that       1861 

judgment  of  the  other  79  acres,  and  for  accounts,  redemption,  and  ^Ev^rar* 

other  relief.    The  Primary  Judge,  Mr.  Justice  Hargrave,  made  an     bamm 

interlocutory  order  to  restrain  him  from  taking  possession  until 

the  hearing.    From  that  order  this  appeal  is  now  brought.    It 

appears  to  me  that  as  regards  the  expenditure  it  is  impossible  to 

say  the  relation  of  mortgagor  and  mortgagee  exists  between  the 

parties  for  the  purpose  of  a  motion  like  this.    Money  is  to  be 

spent  in  building,  and  there  is  an  agreement  for  repayment,  if  the 

defendant  does  not  exercise  hia  option  to  purchase.    Then  if  he 

does  purchase  he  must  pay  the  plaintiff  202»    Until  that  right 

is  exercised,  or  resigned,  it  is  impossible  to  say  what  the  position 

of  the  parties  is.    At  any  moment  the  defendant  may  tender  the 

202.,  and  thereupon  cease  to  be  a  mortgagee.    In  his  affidavit  the 

defendant  says  he  regarded  the  land  as  his  own;  but  in  his  state^ 

ment  of  defence  he  says  he  is  ready  to  give  up  the  land,  if  the 

money  he  spent  upon  it  be  repaid  to  him.    He  treats  of  it>  in 

&ct,  as  an  open  matter.    The  option  is  not  exercised,  and  until 

it  is,  it  is  impossible  to  say  there  is  the  relation  of  mortgagor  and 

mortgagee  between  them.    The  book  debt  is  another  portion  of 

the  sum  secured.    As  for  that,  the  plaintiff  was  to  pay  the  de- 

fendant  the  principal  and  interest  at  12|  per  cent.    Take  the 

view  of  the  defendant,  that  there  was  no  agreement  as  to  the 

rent,  then  it  follows,  that  if  the  plaintiff  paid  off  this  sum,  he 

would  be  entitled  to  require  a  rent  for  the  whole  property.    If 

he  pays  the  amount  of  the  expenditure,  he  gets  his  property 

restored  to  him  with  the  store  built  on  it.      On  the  one  hand, 

there  is  the  option  by  the  defendant  to  purchase;  on  the  other, 

there  is  the  plaintiff's  book  debt  of  60L,  and  against  that  would 

be  set  the  202.  payable  by  the  plaintiff.    These  matters  require 

conaideratioD,  and,  at  all  events,  show  that,  at  this  stage,  the  case 

is  not  one  of  mortgagor  and  mortgagee.     The  appeal  must  be 

cKsmissed. 

Sm  W.  Manning,  J.  I  am  of  the  same  opinion  as  to  the  result; 
but  I  differ  from  the  Chief  Justice  as  to  the  powers  of  the  Court. 
I  think  it  is  in  the  discretion  of  the  Court  to  restrain  a  mort- 
gagee in  the  exercise  of  any  of  his  legal  rights  whenever  the 
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1881  Court  shall  see  fit  to  do  so.  A  regulated  discretion  of  course,  but 
Everbtt"  still  a  very  wide  one.  I  think  that  when  a  mortgagee  has  so 
BA^Lisa  ^^^  "^^^^  ^^  security  and  the  mortgagor,  that  the  latter  is 
placed  in  a  position  of  doubt  as  to  what  the  debt  may  be, 
there  is  a  right  to  restrain  until  an  account  is  taken.  The 
Court  has  a  right  to  interpose  its  arm  against  the  exercise  of 
legal  rights  where  there  is  a  matter  in  dispute  before  the  Court 
showing  that  the  exercise  of  such  rights  may  do  irreparable 
injury.  In  such  case,  I  think  the  Court  has  full  power  to  compel 
the  mortgagee  to  hold  his  hand,  and  even  ultimately  to  destroy 
or  cancel  those  rights. 

In  this  case,  however,  it  is  not  necessary  to  discuss   the 
abstract  question  of  the  rights  of  this  Court.    Here  is  a  landlord, 
who  lets  to  a  tenant  upon  an  agreement  that  the  tenant  shall 
enlarge  the  premises,  provided  the  expenditure  should  not  ex- 
ceed 2402.    As  the  tenant  contemplates  laying  out  money,  *  it 
is  arranged  that  some  security  should  be  given  him  for  its 
repayment  at  the  end  of  the  lease ;  at  the  same  time  an  option 
is  given  to  the  tenant  to  purchase  on  payment  for  the  land  alone. 
What  is  given  is  not  a  mortgage  in  any  sense,  but  a  security  that 
a  certain  agreement  shall  be  performed.     In  no  true  sense  is  it  a 
mortgage.    I  exclude  even  the  601,,  for  that  is  involved  in  the 
general  agreement.    Beyond  that,  if  the  defendant  exercises  his 
option,  away  goes  the  debt.      The  claim  for  the  expenditure 
is  gone,  and  the  602.  would  be  a  mere  matter  of  account.     How 
can  a  defendant,  who  at  a  breath  can  destroy  the  debt,  assume 
to  be  a  mortgagee  whilst  retaining  his  option  ?    Then  suppose 
he  had   declared  his  election  not  to  purchase,  and   that   the 
landlord   had   to   pay   for   the   improvements,  then   the   debt 
would  consist  of  moneys  laid  out  by  the  tenant,  of  which  the 
landlord  knows  nothing.    There  is  a  great  difference  in  their 
estimates  of  the  expenditure,  and  it  is  essential  that  the  amount 
should  be  ascertained  before  you  can  say  what  the  mortgage  is 
for.    Besides  that,  there  is  another  question.    I  can  see  fair 
ground  for  inquiry  whether  the  rent  by  a  share  of  profits  is  not 
a  still  existing  term  of  the  agreement.     I  cannot  say  whether 
that  is  so,  and  if  so  whether  such  share  of  profits  may  not  sweep 
off  the  debt.  How  can  it  be  possible  to  say  that  while  this  know- 
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ledge  is   necessarily  only  in   the   mortgagee's  possession,  the        I88I 
mortgagee  is  to  exercise  this  right  to  turn  the  plaintiff  out  of     evbbbtt 
house  and  home  without  giving  an  account  ?  BArass, 

Probably  also  the  whole  question  has  relation  to  the  one  acre 
only.  There  is  not  complete  evidence  yet,  but  it  may  turn  out  so. 
The  transfer  of  the  eighty  acres  was  made  in  globo  in  consequence 
of  the  *'Land  Act"  and  for  the  same  reason  is  in  an  absolute 
form.  It  is  well  known  that  a  conveyance  in  an  absolute 
form  may  be  shown  by  oral  evidence  to  be  in  fact  a  mortgage, 
and  so,  though  here  the  transfer  is  of  the  whole  eighty  acres,  oral 
evidence  may  show  that  the  possession  of  only  a  part  is  intended 
to  be  given.  On  every  ground,  therefore,  I  think  that  an  in- 
junction to  the  hearing  was  proper  in  this  case. 

Sir  G.  Innes,  J.  Under  the  very  peculiar  circumstances 
of  this  case,  I  am  not  prepared  to  dissent  from  the  judgment  of 
their  Honours;  but  I  desire  to  express  my  entire  concurrence 
with  His  Honour  the  Chief  Justice,  that,  in  the  absence  of  fraud 
or  of  some  special  agreement,  or  of  some  conduct  on  the  part  of 
the  mortgagee,  by  which  he  has  put  it  out  of  his  power  to  recon- 
vey  the  mortgaged  premises  on  full  payment,  or  where  misconduct 
is  clearly  shown  on  the  part  of  the  mortgagee,  such  as  appear  to 
have  been  the  circumstances  in  Henries  v.  Orijffltha  (5),  the  Court 
of  Equity  has  no  discretionary  right  to  restrain  a  mortgagee  from 
proceeding  in  ejectment  It  would,  in  my  opinion,  be  a  very 
dangerous  innovation  upon  the  uniform  current  of  decisions  of 
Courts  of  Equity  to  allow  such  general  discretion,  however  warily 
and  wisely  exercised,  whereby  a  mortgage  not  affected  by  such 

(5)i?eme«v.(7ri^^(2W.K.72).  This  defendant  conld  be  entitled  to  de- 
was  a  motion  to  restrain  an  aotion  of  mand  {sie).  The  defendant  resisted  the 
ejectment  brought  by  a  mortgagee  in  application  on  the  ground  that  all 
possession  against  a  tenant  of  the  mort-  parties  interested  in  the  equity  of  re- 
gagor.  The  plaintiff  had  purchased  the  demption  were  not  before  the  Oourt. 
interest  of  one  of  the  co-heirs  of  the  ori-  Wood,  V.O.,  made  the  following  order : 
ginal  mortgagor,  and  had  given  the  — ^The  plaintiff  offering  to  pay  to  the 
Qsoal  notice  to  pay  off  the  mortgage,  defendant  the  whole  amount  claimed  in 
asking  for  an  account.  The  account  respect  of  principal,  interest  and  costs, 
DOt  having  been  rendered,  the  plaintiff's  witiiout  prejudice  to  the  question  of 
affidavit  showed  that  he  had  tendered  account,  and  undertaking  to  amend  by 
to  the  mortgagee  what  he  considered  adding  the  other  co-heirs  as  parties — 
sufficient  to  cover  the  whole  amount  due;  the  injunction  should  be  granted, 
and  he  offered  to  tender  everything  the 
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circumstances  as  I  have  briefly  alluded  to  might  be  restrained 
'  from  pursuing  his  legal  remedy  to  get  possession  of  the  mort- 
gaged premises.  It  id  not  without  some  doubt  that  I  concur  in 
this  decision,  but  the  circumstances,  so  &lv  as  they  can  be  gathered 
from  the  by  no  means  dear  evidence  before  us,  are  very  peculiar, 
and  the  decision  may  therefore  not  infringe  upon  the  clear 
principle. 

Appeal  dismissed. 


Dee.  15,  16. 


COLLMAN  Aim  Others  v.  DRUITT  and  Another. 

'  Truateea — Accounts — WHftU  neglect  and  drfa/aU — AlkgaHens^Breaches  of  tnut-^ 
PaHie9—'*  Equity  Act  1880,"  sec,  73  and  r,  ZQ—Appeal. 

D.  and  S.  were  the  tmstees  of  the  will  of  C.  G.  The  testator's  property  con- 
sisted of  two  stationa^  which  weore  devised  upon  trust  to  maintain  the  children, 
until  the  youngest  should  attain  twenty-one,  and  then  to  divide  the  personal 
estate  equally  among  the  younger  children,  whilst  the  whole  of  the  real  estate  was 
given  to  the  eldest  son. 

D.  and  S.  were  not  the  original  trustees;  but  when  appointed,  they  arranged 
that  S.  should  look  to  the  education  of  the  children,  and  D.  to  the  estate. 

The  property  deteriorated  in  value  greatly,  and  when  all  the  children  of  the 
testator  became  9ui  juris,  they  filed  a  bill  against  both  the  trustees,  praying  an 
account  of  what  "  but  for  the  wilful  neglect  and  default  of  the  defendants  or  the 
defendant  D.  might  have  come  to  the  hands  of  the  defendants  or  the  defendant  D.," 
and  that  "the  defendants'*  might  be  decreed  to  pay  the  result  due.  The  bill 
alleged  wilful  default,  but  gave  no  specific  instance;  it  charged  that  D.  alone  had 
management  of  the  stations,  which  he  admitted  by  his  answer.  In  the  evidence 
several  acts  of  wilful  neglect  were  primd  facie  proved.  At  the  bar,  the  plaintifb 
disdauned  any  wish  for  relief  against  S.  At  the  hearing,  ffargrave,  Primaiy 
Judge,  granted  a  decree  as  asked,  ordering  defendants  to  pay  costs  up  to  hearing, 
refusing  to  make  any  distinction  between  the  defendants,  and  disallowing  certain 
items,  especially  the  salary  to  D.'s  son,  who  had  been  i^ypointed  station  manager. 

The  defendant  D.  presented  a  petition  of  appeal.  S.  did  not,  but  appeared  on 
the  appeal. 

Reld,  varying  the  decision  of  the  Primary  Judge,  that  as  the  bill  alleged  no 
specific  instance  of  wilful  default,  the  accounts  should  not  have  been  directed  on 
that  footing.  Accounts  to  be  taken  in  the  ordinary  way,  with  power  to  the 
Master  to  report  specially  on  the  items  raised  by  the  plaintift 

ffeld,  also,  that  the  fact  of  D.'s  appointing  his  son  as  manager,  although  the  son 
might  have  misconducted  himself,  was  not  sufficient  ground  to  disallow  his  salaiy, 
at  all  events,  until  there  had  been  an  inquiry  thereon. 

Held,  further,  that  although  S.  had  not  appealed  yet,  under  the  "  Equity  Act 
1880,"  sec.  73,  the  order  conld  be  varied  as  to  him  also,  Rule  36  of  1880  not- 
withstanding. 

Beld,  further,  that  at  that  stage,  at  all  eveBii»  the  Court  would  make  no 
distinction  between  the  defendants. 
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Chaslxs  CoLLMAir  the  elder^  of  Boloco,  near  Cooma,  died  in        1881 
January,  1868.      By  his  will,  he  devi»ed  and  bequeathed  his     Collman  " 
residuary  estate  to  trustees  upon  trust  to  provide  maintenance     i>j5^![„ 
and  education  for  hia  children,  and,  when  the  youngest  should 
attain  21,  to  divide  the  residue  of  the  personal  estate  among  his 
younger  children,  whilst  'Hhe  whole  of  my  real  estate,  consisting 
of  200  acres,  with  buildings  thereon,'*  to  be  given  to  his  ddeai 
aon,  Charles  CoUman.    Five  children  survived  him,  who  were  the 
plaintifis  in  the  present  suit.    His  property  consisted  chiefly  of 
the  Boloco  and  Boloeo  Creek  Buns. 

In  IB69  the  defendant  Druitt,  who  was  a  clerg3rman  resident 
at  Cooma,  forty  miles  from  Boloco,  and  the  other  defendant, 
Stephen,  also  a  clergyman,  and  resident  at  Sydney,  were  ap- 
pointed trustees  by  the  Court  on  petition.  It  was  charged  by 
the  bill,  and  admitted  by  the  defendant  Druitt's  answer,  that  he 
alone  took  the  management  of  the  property,  and  that  Stephen, 
in  pursuance  of  a  prior  agreement  with  the  relatives  of  the  plain- 
tiff, confined  his  attention  to  their  education. 

The  stations  were  then  unencumbered  with  debt;  there  were 
1200  acres  of  conditionally  purchased  land,  2700  sheep,  900  cattle, 
and  1140Z.  at  the  bank.  When  the  bill  was  filed  the  assets  were 
not  equal  to  the  liabilities.  The  reasons  assigned  for  this  change 
will  be  found  in  the  arguments  of  counsel. 

Druitt  immediately  on  being  appointed  trustee  made  his  son, 
T.  W.  Druitt,  manager  of  the  stations,  and  he  continued  at  that 
place  for  eight  years,  at  a  salary  of  1502.  a  year. 

When  the  youngest  child  came  of  age,  Druitt  sent  in  the  trust 
accounts;  but  the  plaintifis  expressed  themselves  dissatisfied,  and 
filed  a  bill,  praying  that  the  accounts  might  be  taken  of  what, 
but  for  ''their  or  his  wilful  neglect  and  default  of  the  defendants, 
or  the  defendant  Druitt,  might  have  come  to  the  hands  of  the 
defendants  or  the  defendant  Druitt,"  also  that  ''the  defendants" 
might  be  decreed  to  pay  what  was  found  due;  that  if,  on  taking 
such  accoimt,  "it  shall  be  found  that  the  defendants,  or  either 
of  them,  have  been  guilty  of  any  breach  of  trust,  that  the 
defendants  or  defaulting  party,  may  be  decreed  to"  make 
good  the  loss,  "and  that,  in  such  case,  the  defendants  or 
defaulting  party  may  be  ordered  to  pay  the  costs  of  this  suit." 
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1881  It  also  prayed  that  a  sale  by  auction  of  what  remained  of  the 
CoLLMAN  ~  property,  which  had  been  advertised  by  Druitt,  might  be 
D  UTPT  restrained.  The  charges  of  misconduct  were  contained  in  the 
following  paragraphs : — (7)  "  The  defendant  Druitt  has,  since  his 
said  appointment,  had  the  full  and  sole  charge  of  the  estate,  and 
the  management  and  control  of  the  stations  or  runs,  and  has 
received  and  disbursed  all  moneys  in  respect  of  the  said  estate ; 
and  the  defendant  Stephen  has  not  in  any  way  interfered  with 
the  management  or  business  of  the  said  estate."  (8)  "The 
defendant  Druitt  now  alleges  that  the  said  estate  is  indebted  to 
the  Commercial  Banking  Company  in  the  amount  of  15852.;  and 
the  plaintiffs  charge  that  such  indebtedness  has  arisen  through 
the  want  of  proper  care  and  management  by  the  said  defendant, 
Druitt,  and  by  his  wilful  neglect  and  default."  (9)  "In  or  about 
the  month  of  ,  187    >  and  after  the  plaintiff,  Charles 

Oollman,  had  attained  the  age  of  twenty-one,  and  when  he  was 
married  and  living  away  from  the  estate  the  defendant  Druitt 
advanced  to  him,  out  of  the  funds  of  the  said  estate,  the  sum  of 
508i.  185.  9d,;  but,  subsequently,  upon  the  impropriety  of  this 
advance  being  pointed  out  to  the  said  Charles  CoUman,  he  agreed 
to,  and  did  sell  and  make  over  to  the  defendant  Druitt,  as  such 
trustee,  the  real  estate  of  the  testator,  devised  to  the  said  Charles 
CoUman  as  aforesaid,  in  consideration  of  the  said  advance."  At 
the  bar  the  plaintiffs  disclaimed  any  wish  for  a  decree  hostile  to 
Stephen. 

On  16th  August,  1881,  Mr.  Justice  Hargrave,  Primary  Judge  at 
the  hearing,  decreed  that  the  accounts  be  taken  against  both  defend- 
ants on  the  footing  of  wilful  neglect  and  default;  that  the  salary  of 
T.  W.  Druitt  be  disallowed;  an  inquiry  whether  the  defendants, 
or  either  of  them,  had  been  guilty  of  any  breach  of  trust;  and  if 
there  had  been  any  such  breach  of  trust,  what  loss  had  arisen  there- 
from.    The  costs  up  to  the  hearing  to  be  paid  by  the  defendants. 

Against  this  decree  the  defendant  Druitt  appealed.  Stephen, 
who  had  not  appeared  in  the  Court  below,  lodged  no  petition  of 
appeal. 

Oordon  and  A.  H.  Svmpaon  for  the  appellant,  Druitt — ^The  bill 
alleged  no  instance  of  wilful  default,  and  the  rule  has  always 
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been,  as  originally  laid  down  by  Lord  Eldon,  that  for  a  decree  of        I881 
"  wilful  default"  one  instance  at  least  must  be  alleged  and  proved  •     collman 
Jones  V.  Morrall  (1);  Coope  v.  Carter  (2);  Massey  v.  Masaey  (3);  ^• 

Sleight  v.  Lawson  (4).  [Sib  J.  Martin,  C.J.  I  cannot  find  the 
original  rule^  and  it  is  variously  quoted.  It  is  not  absolutely 
clear  that  the  instance  must  be  alleged  in  the  bill.]  We  submit 
it  is  rightly  set  out  by  Wood,  V.C,  in  Sleight  v.  Lawson  (4),  and 
that  an  issue  on  the  specific  instance  must  be  distinctly  ofiered 
in  the  pleadings.  [Sm  G.  Iknes,  J.  The  advance  to  Charles 
Collman  was  a  breach  of  trust.]  We  are  ready  to  submit  to  an 
inquiry  as  to  breaches  of  trust.  [Sir  J.  Martin,  C.J.  Then 
why  object  to  "wilful  default?"]  Because  the  onus  lies  less  on 
the  plaintiff  in  "  wilful  default"  than  in  "  breaches  of  trust."  The 
two  things  are  different,  and  the  Primary  Judge  recognised  the 
distinction  by  putting  them  in  different  paragraphs  of  his  decree. 
Wilful  default  is  not  receiving  what  with  proper  care  you  would 
have  got :  breach  of  trust  is  doing  something  you  ought  not  to  do. 
There  was  no  loss  from  the  breach  of  trust  in  lending  to  Charles 
Collman,  as  he  gave  his  200  acres  and  the  buildings  as  an  equi- 
valent. 

As  to  the  sum  of  2212.  which  appears  to  have  been  paid  into 
Druitt's  account,  instead  of  the  trust  account,  in  1871,  if  that  had 
been  charged  in  the  bill  we  should  have  been  able  to  corroborate 
our  explanation  that  it  was  the  bank's  mistake.  As  it  was,  it 
was  sprung  upon  us  in  cross-examination.  The  accounts  were 
rendered  directly  the  youngest  plaintiff  came  of  age,  so  they 
had  no  excuse  for  not  charging  it.  We  could  not  help 
the  loss  of  the  runs.  The  "Lands  Acts"  and  the  drought 
of  1876-8,  are  responsible  for  that  The  Boloco  Run  of  6000 
acres  was  reduced  by  free  selectors  to  2487  in  1870.  The  Boloco 
Creek  Run,  of  13,000  acres,  was  according  to  the  Government 
report  in  1880,  "  almost  all  absorbed  by  conditional  purchasers : 
what  is  left  is  of  a  most  inferior  nature,  scrub  and  barren  ridges." 
The  mischief  is  not  confined  to  the  number  of  acres  taken  from  a 
nm.     Selectors  "  pick  the  eyes  out  of  it."    Nevertheless,  the  loss 

(1)  2  Sim.  N.S.  241,  249,  260.  (3)  2  Joh.  &  H.  278 ;  32  L  J.,  Ch.  13. 

(2)  2  De  6.  M.  ft  G.  292, 298 ;  21  L.J.,        (4)  3  K.  &  J.  292 ;  26  L.  J.,  Ch.  553. 
Ch.  670. 


V, 

Dbuitt. 
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1881  of  the  property,  and  the  appomtment  of  T.  W.  Druitt,  induced  the 
CoLLMAK  Primary  Judge  to  make  the  decree  he  did.  Now,  as  to  his  ap- 
pointment, his  competency,  or  his  salary,  not  a  word  is  said  in  the 
bill.  If  it  had,  we  might  have  triumphantly  ref  ated  the  charges 
sprung  on  us  in  the  evidence.  That  he  was  the  trustee's  son 
does  not  make  the  appointment  improper.  A  manager  was  con- 
templated by  the  Court  when  it  appointed  two  clergymen 
residing  at  a  distance  from  the  runs. 

C.  J.  Manning  and  Knox  for  the  plaintiffs,  respondents — ^The 
bill  charges  that  the  indebtedness  to  the  bank  arose  from  the 
defendant  Druitt's  wilful  n^lect  and  default.  The  accounts 
were  most  irregularly  kept;  considerable  sums  were  paid  into 
Druitt's  account  when  the  estate  account  was  overdrawn  and 
paying  interest  to  the  bank;  we  could  not  go  into  the  losses 
occasioned  by  that^  except  in  an  account  for  wilful  default.  The 
appointment  of  a  manager  was  unnecessary,  and  the  salary  ex- 
travagant, when  the  net  income  of  the  estate  was  4202.,  and  the 
stock  consisted  of  2500  sheep  and  900  cattle.  By  appointing  his 
son,  Druitt  placed  himself,  as  the  Primary  Judge  said,  "in  a 
situation  where  his  duty  and  interest  would  conflict."  In  Ferraby 
V.  Hobaon  (5),  Lord  Cottenham,  L.C.,  says  on  p.  261:  "I  cannot^ 
however,  part  with  the  case  without  observing  (though  in  this 
case  it  happens  that  the  facts  which  appear  in  evidence  com- 
pletely remove  all  suspicion)  that  trustees  expose  themselves  to 
great  peril  in  allowing  their  own  relatives  to  intervene  in  any 
matter  connected  with  the  execution  of  the  trust;  for  the  sus- 
picion which  that  circumstance  is  calculated  to  exdte,  where 
there  is  any  other  fact  to  confirm  it,  is  one  which  it  would  require 
a  veiy  strong  case  to  remove."  In  that  case  the  trustee  had  let 
one  of  the  trust  farms  to  his  own  sister,  but  at  an  adequate  rent 

The  son  neglects  the  station,  goes  to  the  races,  keeps  a  racing 
stallion,  "Kinlock,"  in  the  best  paddock;  and,  for  three  months 
in  each  of  three  years,  has  forty  mares  eating  the  grass  of  the 
station.  We  do  not  complain  that  Druitt  took  selections  up,  but 
that  he  took  them  up  injudiciously,  and  forfeited  others  that  he 
ought  to  have  retained.    Then  he  sold  cattle  to  Kiss  for  an  unen- 

(5)  2  Ph.  255. 
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dorsed  promissory  note  for  300Z.,  of  which  only  902.  was  received,  1881 

owing  to  Kiss's  insolvency.     Here,  as  in  the  Court  below,  we  cjollman" 

desire  no  decree  against  the  defendant  Stephen.    Neglect  may  be  j)^l'j^ 
"  wilful,"  though  unintentional:  EUAoU  v.  Turner  (6). 

Lingen  for  the  defendant  Stephen.  [Sir  J.  Martin,  C J".  You 
have  filed  no  petition  of  appeal]  Still  the  Court  can  vary  the 
order  made  against  me,  "Equity  Act  1880,"  s.  73  (7).  That  is  a 
power  given  by  statute,  of  which  the  Court  cannot  deprive  itself 
by  a  rule  made  to  further  the  statute;  and,  therefore,  so  far,  Eule 
36  (8)  is  ultra  vires.  A  cestui  que  trust  may  file  his  bill  against 
only  one  of  several  trustees  for  a  breach  of  trust:  Moore  v.  Wilson 
(9).  True,  if  he  asks  for  an  account  as  for  "wilful  default,"  he 
must  make  all  trustees  parties,  Coppard  v.  AUen  (10);  but  that 
is  only  that  the  defendants  may^  inter  se,  be  bound  by  the  accounts 
taken  in  the  suit.  Fussell  v.  Elvnn  (11)^  which  was  reluctantly 
followed  by  Sir  J.  BomiUy,  MJl.,  in  London  Oas  Light  Company 
v.  Spottiswoode  (12),  appears  at  first  against  me.  In  those  two 
cases  the  plaintiff  charged  his  trustees  equally  in  the  bill,  and  at 
the  hearing  desired  to  dismiss  his  bill  against  two  of  them,  and 
proceed  against  the  third  in  their  absence.  Vice-Chancellor 
Wigram  held  the  defendant  might  have  shaped  bis  case  in 
reliance  on  his  co-trustee,  and  could  not  be  taken  by  surprise  in 
that  way.  No  such  reason  exists  here;  the  bill  charges  Druitt 
only  with  misconduct,  and  exculpates  my  client.  Druitt,  there- 
fore, knew  from  the  first  the  case  he  had  to  meet.  Let  Stephen 
remain  a  party  in  order  to  be  bound  by  the  accounts,  but  let  no 
hostile  order  be  made  against  him. 

(6)  13  Sim.  477.  respondents  or  parties  may  not  have 

(7)  44  Vict.,  No.  18,  s.  73,  enacts  that    appealed  from  or  complained  of  the  de- 
on  an  appeal  from  the  Primary  Jadge,     cision." 

"The  Full  Gonrt  shaU  have  power  to  (8)  Rule  36.— All  saits  and  proceedings 

make  any  decree  or  order  which  ought  instituted   before  the    passing  of    the 

to  have  been  made,  and  such  further  or  ** Equity  Act  of  1880"  shall  be  continued 

other  order,  as  the  case  may  require,  as  if  the  said  Act  had  not  been  passed, 

The  powers  aforesaid  shaU  be  exercised  unless  by  consent  of  the  parties  thereto, 

by  the  said  Court,  notwithstanding  that  (9)  1  My.  and  E.  127,  143»  146. 

the  notice  of  appeal  may  be  that  part  (10)  2  De  Gen.  Jo.  and  Sm.  173;  10 

only  of  the  decision  may  be  reversed  or  Jur.,  K.S.  122,  622. 

varied;  and  such  powers  may  also  be  (11)  7  Ha.  49;  13  Jur.  333. 

exercised  in  favour  of  all  or  any  of  the  (12)  14  Beav.  264. 
respondents  or  parties,  although  such 
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1881  0<yi*don,  in  reply  for  Druitt — While  there  is  a  possibility  of  the 

~CoLLMAN "  trustees  having  to  refund  the  salary  of  T.  W.  Druitt,  I  cannot 
Dbuitt  consent  to  any  change  in  the  relative  positions  of  Stephen  and 
Druitt.  [Sir  J.  Martin,  C.J.  You  need  not  trouble  yourself 
about  that  part  of  the  case.]  As  to  the  charges  made  by  the 
plaintiffs*  counsel,  they  ought  to  have  been  put  in  the  bill,  or,  at 
least,  one  of  them. 

Dec,  16.  Sir  J.  Martin,  C.J.  It  is  very  unfortunate  that  this  small 
estate,  during  the  time  it  has  been  in  the  hands  of  the  defendants, 
has  altogether  disappeared.  When  it  came  into  their  hands  there 
were  3000  sheep  and  1000  head  of  cattle  on  the  run,  which  had 
an  area  of  19,000  acres.  There  was  money  in  the  bank,  and  there 
were  no  debts.  The  property  was  a  solvent  one,  and  was  quite  free 
from  debt,  with  surplus  money  in  hand.  That  may  have  arisen 
from  a  variety  of  circumstances — among  others,  that  when 
the  defendants  became  trustees  of  the  property,  the  free  selectors 
had  not  begun  to  make  raids,  or  at  least  not  such  extensive 
raids,  as  were  made  afterwards  on  the  run.  It  may  have  been 
that  those  who  had  been  trustees  before  the  defendants,  were 
personal  friends  of  the  children,  and  so  the  expenses  of 
management  may  have  been  smaller  than  when  the  property 
came  into  the  hands  of  the  defendants,  who  were  obliged  to 
employ  other  persons.  In  the  course  of  a  few  years,  bit  by 
bit  the  property  disappears;  the  run  is  invaded  by  free  selectors, 
and  there  is  an  indebtedness  of  6001,  It  may  be  that  a  large 
portion  of  money  in  Court  will  never  go  to  the  plaintiffs,  but  be 
absorbed  in  costs  and  expenses.  This  is  very  unfortunate,  but  it 
does  not  follow  from  that  that  the  defendants  are  to  be  held 
responsible  for  the  losses  which  the  plaintiffs  have  sustained.  Bis 
Honour  the  Primary  Judge  held  that  there  was  an  amount  of  mis- 
conduct  such  as  warranted  him  in  making  a  decree,  ordering  the 
defendants  to  pay  the  costs  of  the  suit  up  to  the  decree,  and 
further  directing  that  the  accoimts  should  be  taken  upon  the  basis 
that  the  loss  was  occasioned  by  wilful  neglect  and  default ;  and 
he  also  decreed  that  the  salary  paid  to  the  manager,  T.  W.  Druitt, 
a  son  of  one  trustee,  should  be  disallowed.  These  are  the  por- 
tions of  the  decree  of  which  the  appellants  complain. 
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As  to   the   first   portion,  which    directs  that  the  accounts        i88l 
are  to  be  taken  on  the  basis  of  wilful  neglect   and    default    collman  " 
by  the  defendants,  it  is   a  rule   of  the   Court   of   Chancery         •• 
that  accounts  cannot  be  taken  in  that  way  unless  the  charge  is 
made  by  the  bill,  and  one  instance  at  least  of  such  neglect  and 
default  is  specifically  alleged  in  the  bill  and  proved.  I  have  read 
through  the  bill,  and  particularly  the  eighth  and  ninth  clauses,  for 
the  purpose  of  ascertaining  whether  there  is  any  sufficient  allega- 
tion of  the  loss  of  this  estate  by  the  neglect  or  wilful  default  of 
the  defendants,  and  I  fail  to  see  any.     There  is  a  general  allega- 
tion in  the  eighth  paragraph,  but  no  allegation  of  a  specific 
instance  as  required  by  the  rule.    It  follows  that  that  portion  of 
the  decree  cannot  stand.   So  much  of  the  order  should  be  reversed 
as  directs  that  the  accounts  be  taken  on  the  footing  of  "  wilful 
default." 

I  come  now  to  that  portion  of  the  decree  which  directs 
the  defendants  to  pay  the  costs.  It  appears  to  me  that  the 
proper  time  to  determine  whether  the  defendants  ought  to 
pay  the  costs  is  on  the  argument  on  further  directions.  I  do 
not  say  that  the  defendants  may  not  be  ordered  to  pay  the 
costs,  but  I  think  the  better  course  is  to  let  the  matter  stand  over 
until  further  directions.  I  think,  therefore,  that  the  portion  of 
the  decree  relating  to  the  costs  should  be  reversed. 

Another  portion  of  the  decree  disallows  the  salary  of  the 
defendant,  Druitt's  son,  as  manager  of  the  station.  It  could  not 
have  been  supposed  by  the  cestuis  que  truatent  that  the  trustees 
should  manage  the  station  themselves.  Whether  too  large  a  salary 
was  paid,  or  a  proper  person  appointed,  is  a  proper  thing  to  inquire 
into.  Although  there  were  instances  of  misconduct  alleged  as  to 
keeping  an  entire  horse  on  the  station,  the  planting  a  paddock 
with  lucerne,  the  keeping  of  certain  mares  belonging  to  the 
defendant's  son  on  the  station,  the  repeated  absences  of  the  son 
from  the  station,  and  the  drawing  of  money  without  sufficient 
strictness  of  supervision — all  these  being  matters  which  tend  to 
show  that  he  was  not  a  proper  person,  or  that  he  was  guilty 
of  misconduct — yet  I  do  not  think  that  this  evidence  of  mis- 
conduct is  enough  to  make  these  trustees  refund  the  money  paid 
for  this  salary.  The  Masler  should  inquire  into  the  fitness  of  the 
N.S.W.R.,  Vol,  IL,  Equity.  Q 
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1881  appointment,  into  the  conduct  of  the  manager,  and  as  to  the 
CoLLMAN  J^Pplica^ioJi  of  the  money  in  taking  up  seleptions.  The  Court 
V-  will  then  be  in  a  position  to  determine  whether  this  salary  should 
be  allowed  at  all  or  in  part. 

Another  paragraph  of  the  decree  says  that  the  accounts  were 
to  start  from  a  report  made  by  the  Master  when  former  trustees 
were  in  office.  As  the  account  was  taken  and  the  report  made 
upon  an  occasion  when  the  defendants  were  not  present,  it  would 
be  wrong  to  take  it  as  the  basis  of  this  inquiry. 

The  inquiry  as  to  whether  any  breaches  of  trust  had 
been  committed  will  stand,  as  Mr.  Gordon  invited  the  fullest 
investigation  on  this  head.  If  it  should  turn  out  that  there  are 
some  items  which  ought  to  be  accounted  for,  and  which  were  not, 
the  plaintiflb  will  get  the  same  benefit  as  if  they  had  the  power 
to  inquire  into  the  defendants'  neglect  or  default.  The  Master 
will,  under  this  direction,  have  power  to  report  specially  any- 
thing that  occurs  to  him.  I  may  say,  in  conclusion,  that 
personally  I  should  be  glad  if  these  parties,  insteadof  allowing 
the  suit  to  go  on,  were  to  come  to  a  reasonable  compromise.  The 
estate  is  small,  and  it  is  a  pity  to  see  it  dissipated  in  coste.  This 
is  the  judgment  of  the  whole  Court  We  make  no  distinction  as 
to  the  defendant  Stephen  at  present. 

Sir  W.  Manninq,  J.  It  may  turn  out  that  the  defendant 
Stephen  was  a  consenting  party  to  the  appointment  of  the  son, 
T.  W.  Druitt,  as  manager;  and  that  the  appointment  was  an 
improper  one. 

Sir  O.  Innes,  J.    I  concur. 

Decree  varied  as  above. 

Solicitor  for  plaintiffs:  WiUia/maon. 

Solicitors  for  defendant  Druitt:  Robertson  and  Fisher,  agents 
for  Cran^,  of  Cooma. 

Solicitors  for  defendant  Stephen:  Stephen,  Laurence  and 
Jaques, 
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In  the  Goods  of  JAMES  BLACKWOOD.  1881 


EecleaiastxeaX  Jurisdiction— Executor  not  resident  in  New  South  Wales— Probate.         g^^  20. 
Charter  qf  Justice  CL  XIV. 

The  Supreme  Court  has  the  same  power  to  grant  probate  to  an  executor  reid- 
dent  out  of  its  jurisdiction  as  the  English  Ecclesiastical  Courts  had. 

Quosre  per  Manning,  J.,  whether  the  Court  is  bound  to  grant  it. 

The  ecclesiastical  jurisdiction  of  the  Supreme  Court  is  the  same  as  that  of  the 
English  Ecclesiastical  Courts  at  the  date  of  the  Charter  qf  Justice,  1823,  save  as 
it  may  be  limited  or  altered  by  clause  XIV. 

James  Blackwood  died  in  London,  having  by  his  will 
appointed  Robert  Simson  and  J.  H.  Blackwood  his  executors. 
Although  they  owned  property  in  New  South  Wales  these 
executors  were  domiciled  in  Victoria.  Thetestator  had  considerable 
property,  but  no  creditors,  in  New  South  Wales.  Mr.  Justice 
Hargrave,  Primary  Judge,  refused  to  grant  probate  of  the  original 
will  to  the  executors,  who  thereupon  brought  this  appeal. 

C.  J.  Manning,  for  the  executors — The  Primary  Judge  would 
have  granted  us  probate,  but  thought  he  had  not  jurisdiction  to 
do  80,  as  the  executors  were  not  resident  in  this  colony.  But  the 
ecclesiastical  jurisdiction  of  this  Court  by  4  Geo.  IV.,  c.  96,  s.  10, 
depends  entirely  on  the  Charter  of  Justice:  Stephen's  Practice  of 
the  Supreme  Court  of  New  South  Wales,  pp.  14, 16.  Clause  XTV. 
of  the  Charter  (2  01.  Stat.  2190)  gives  this  Court  the  power  of 
the  English  Ecclesiastical  Courts  subject  to  certain  restrictions 
which  do  not  affect  this  case.  The  English  Court  would  grant 
probate  to  a  foreign  executor :  In  the  Ooods  of  Urruda  (1).  It 
seems  it  could  not  ignore  any  executor  named  in  the  will,  though 
it  might  suspect  the  person  nominated  had  never  had  an  exist- 
ence :  In  the  Ooods  of  Sawtdl  (2).  Then  the  ''Probate  Act!'  20 
and  21  Vict,  c.  77,  by  its  73rd  section  (3)  enabled  the  Court  to 
grant  letters  of  administration  when  the  executor  shall,  at  the 
death  of  the  testator,  be  resident  out  of  the  United  Kingdom, 
and  it  should  appear  to  the  Court  necessary  or  convenient  to 

(1)  L.R.,  1  P.  &  D.  698.  (2)  2  Sw.  &  Tr.  448 ;  31  Li  J.,  P.  k  M.  66. 

(3)  1  Chit.  Stat.  1312 1  3rd  Ed. 
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1881  appoint  some  person  administrator.  Even  this  has  been  held  to 
JntheOoodso/g^^^  the  Court  a  very  limited  power  to  set  aside  the  foreign 
Blackwood,  executor:  In  the  Goods  of  Samson  (4).  The  Court  of  Probate  by 

s.  23  of  the  same  Act  has  the  powers  of  the  old  Ecdesiastical 

Courts. 

Sir  J.  Martin,  C J.  It  is  not  easy  to  construe  the  fourteenth 
section  of  the  Charter  of  Justice.  In  England,  it  is  suflBiciently 
clear  that,  before  the  ''Probate  Act,'*  probate  would  be  granted  to 
an  executor  resident  out  of  the  jurisdiction,  because,  in  the  cases 
to  which  we  have  been  referred,  it  has  been  argued  that  section 
73  of  *that  Act  provides  that,  in  certain  cases,  where  application 
is  made  by  a  foreign  executor,  the  Court  may  refuse  probate. 
This  implies  that,  but  for  that  section,  there  would  not  exist 
power  to  refuse  probate  to  such  an  executor.  The  same  power 
that  the  English  Ecclesiastical  Courts  had  is  given  to  the  Supreme 
Court  of  this  colony  by  section  14  of  the  Charter  of  Justice, 
except  so  far  as  they  may  be  abridged  by  the  terms  of  that 
section.  By  that  section  full  power  is  given  "  to  grant  probates, 
under  the  seal  of  the  said  Court,  of  the  last  wills  and  testaments 
of  all  or  any  of  the  inhabitants  of  that  part  of  the  said  colony 
and  its  dependencies,  situate  in  the  island  of  New  Holland,  and 
of  all  other  persons  who  shall  die  and  leave  personal  effects 
within  that  part  of  the  said  colony."  That  is  a  general  power  to 
grant  probates — as  large  as  the  power  vested  in  the  English 
Courts  at  that  time ;  and,  therefore,  includes  the  power  to  grant 
probate  to  executors  out  of  the  jurisdiction.  Then  come  the 
words — "  and  to  commit  letters  of  administration  ...  of  the 
persons  aforesaid,  who  shall  die  intestate,  or  who  shaU  not  have 
named  an  executor  resident  within  the  colony,  or  when  the 
executor,  being  duly  cited,  shall  not  appear  and  sue  forth 
probate,  annexing  the  will  to  the  said  letters  of  administration, 
when  such  person  shall  have  left  a  will  without  naming  any 
executor,  or  any  person  for  executor,  who  shall  then  be 
alive  and  resident  within  the  said  colony,  and  who,  being 
duly  cited  thereunto,  will  not  appear  and  sue  forth  a  probate 
thereof."       The    question    arises    whether    these    words    limit 

(4)  L.R,  3P&D.48. 
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the  power  of  the  Coui*t  in  cases  where  the  executor  is  not  issi 
resident  in  the  colony.  I  am  of  opinion  that  the  words  do  intheOoodaof 
not  so  limit  the  power.  They  are  intended  to  apply  to  the  case  B^^ckwood. 
of  an  executor,  residing  in  or  out  of  the  colony,  on  whose  behalf  ^ 
no  application  has  been  made  for  probate,  and  thus  to  provide 
for  administering  the  property  of  the  deceased,  that  it  should 
not  be  left  unguarded.  But  where  an  application  is  made  by  the 
executor,  then  probate  ought  to  be  granted  to  him.  This  view  is 
borne  out  by  the  like  words  in  a  later  paragraph,  to  this  effect — 
"  Provided  always  and  we  do  hereby  authorise  and  require  the 
said  Court,  in  such  cases  as  aforesaid,  where  letters  of  adminis- 
tration shall  be  committed  with  the  will  annexed,  for  want  of  an 
executor  applying  in  due  time  to  sue  forth  the  probate,  to  reserve 
in  such  letters  of  administration  full  power  and  authority  to 
revoke  the  same,  and  to  grant  probate  of  the  said  will  to  such 
executor,  whenever  he  shall  duly  appear  and  sue  forth  the  same." 
So  that  it  would  seem  that,  if  an  executor  did  not  make  his 
application  in  due  time,  then  the  Court  had  power  to  issue  letters 
of  administration  with  the  will  annexed,  reserving  power  for  the 
executor  to  come  in  and  prove.  This  tends  to  show  that  the 
general  power  to  grant  probates  to  executors,  wherever  resident, 
is  not  limited,  but  that  the  clause  provides  that  the  estate 
may  be  protected  if  the  executor  does  not  apply.  It  seems  to  me 
that  this  probate  ought  to  be  granted. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  The  authori- 
ties cited  and  the  provisions  of  the  "Probate  Act'*  show  that  probate 
before  that  Act  could  always  be  granted  to  a  foreign  executor. 
The  Charter  of  Justice  must  be  read  by  the  light  of  the  law  of 
England  at  the  time  of  its  passing,  and  therefore  this  Court  by 
the  earlier  words  of  the  section  acquired  a  general  power  to  grant 
probate  to  an  executor,  whether  resident  or  not  resident.  Power, 
in  fact,  was  given  to  the  Court  to  adopt  the  testator's  wishes  as 
to  whom  the  administration  of  his  estate  should  be  confided, 
without  regard  to  his  residence.  Those  words  were  general 
enough :  and,  but  for  the  subsequent  passage,  there  could  be  no 
doubt.  Are  they  then  controlled,  limited,  or  contradicted  by  the 
latter?     It  seems  to  me  merely  to  provide  for  the  case  of  a 
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1881        resident  executor  not  applying  in  due  time.    Even  if  he  is  re- 
intheOoodsqf  sident  and  will  not  come  for  probate,  it  is  as  necessary  that  letters 
Blackwood,  ^f  administration  should  be  issued  for  the  protection  of  the  tes- 
tator's property  as  if  he  were  out  of  the  colony,  or  no  executor 
were  appointed. 

I  should  not  like  it  to  be  understood  that  I  decide  that  probate 
must  be  granted  to  an  absent  executor.  It  is  not  necessary  to  do 
so  in  this  case;  it  may  be  that  the  Court  has  an  option.  Suppose 
there  were  a  number  of  debts  due  to  creditors  in  the  colony,  the 
Court  might  well  hesitate  to  grant  probate  to  an  executor  subject 
only  to  a  foreign  jurisdiction.  This  decision  leaves  the  question 
open  whether  the  exercise  of  this  power  is  discretionary  or  not 

Probaie  granted. 

Proctors  for  the  executors :  Stephen,  Laurence  and  Jaques, 
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.THE  BRIG  BYRON, 

The  Port  Jackbon  Stkamboat  Company  v,  Llewellyn. 

ColUHon — Steam- (i^  lying  in  fairway  toithout  steam  up. 

CoUiBion  between  the  brig  B.  and  the  steam-tng  A.  The  tng  T.,  having  the 
brig  B.  and  the  schooner  L.  in  tow,  was  negligently  navigated  too  cloae  to  the  tng 
A.,  lying  in  the  fairway  without  sufficient  steam  up  to  move  out  of  the  way  of 
passing  vessels.  No  sufficient  look-out  was  kept  by  those  on  board  the  brig  K, 
and  no  effort  was  made  by  them  to  avert  the  collision.  Held,  that  both  parties 
were  to  blame ;  and  it  was  ordered  that  the  cost  of  repairs  and  demurrage  should 
be  equally  borne  by  the  parties ;  each  party  to  pay  his  own  costs. 

This  was  a  suit  for  damages  for  injuries  caused  to  the  steam- 
tug  Breadalbome  by  the  brig  Byron,  whereof  the  respondent  was 
owner  and  captain^  running  into  her  and  striking  her  on  the  port 
quarter.  451.  was  claimed  as  the  money  paid  for  repairs,  and  702. 
for  demurrage  for  the  time  (seven  days)  the  Breadalbane  was  laid 
up. 

C.  J.  Manning,  for  the  promo  vents;  Oiven  and  Fitzhardinge 
for  the  respondent. 

Witnesses  were  examined  orally  in  Court  on  behalf  of  the 
promovents  and  the  respondent;  their  evidence  sufficiently 
appears  in  the  judgment. 

N.aW.R.,  Vol.  II.,  Admiralty.  B 
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1879  WiNDEYER,  J.    The  promovents  are  the  proprietors  of  the  Port 

The       Jackson  Steamboat  Company,  and  the  owners  of  the  steam-tug 

Byeon.      Breadcdbane;  the  respondent  is  the  master  and  owner  of  the 

Byron,  a  brig  engaged  in  trading  and  carrying  coals  between 

Sydney,  WoUongong,  and  Victoria.    The  claim  is  for  damages 

for  injury  caused  by  the  collision. 

It  appears  that  the  Breadalhane  was  a  steam-tug  engaged  in 
Port  Jackson  in  towing  vessels.  On  the  6  th  of  July  last  (Sun- 
day), at  9.30  a.m.,  after  having  been  engaged  that  morning  in 
towing  two  vessels  from  sea,  she  was  lying  unanchored  somewhere 
near  Chowder  Bay.  The  Byron  was  in  tow  of  the  steam-collier 
Tasmania,  on  her  port  quarter,  with  fifty  fathoms  of  line  out; 
the  schooner  Leonidaa  was  on  the  starboard  quarter,  with  about 
forty  fathoms.  These  two  vessels  were  being  towed  to  sea  from 
WooUoomooloo  Bay.  On  leaving  Garden  Island,  which  was 
passed  on  the  south  side,  the  course  of  the  Ta,8mania  was 
towards  Bradley's  Head,  to  which  was  given  a  wide  berth, 
as  the  steamer  Egmont,  fLn  intercolonial  passenger  boat, 
was  there  met  steaming  up  towards  Sydney.  The  wind 
was  strong  from  the  north-west,  and,  as  it  was  freshening, 
the  captain  of  the  Taevnania,  Summerbell,  hauled  up  on  the 
northern  and  western  side  of  the  harbour,  so  as  to  be  under  the 
lee  of  the  high  lands,  and  so  get  a  lighter  tow,  the  two  vessels 
being  less  liable  to  drift  to  leeward.. 

As  to  the  position  of  the  Breadalbane  at  the  time  of  the  col- 
lision, there  was  a  great  difference  of  opinion.  Her  captain, 
Hunter,  said  that  his  vessel  had  lost  way,  her  engines  having 
been  previously  stopped  when  she  was  within  a  short  distance  of 
the  rocks  at  Chowder  Head,  and  admitted  that  she  was  drifting, 
though  slowly,  and  head  to  wind.  The  respondent  and  his  wit- 
nesses also  varied  as  to  the  position  of  the  Breadalbane,  and  to  a 
considerable  extent.  Having  been  left,  then,  in  that  state  of 
doubt  as  to  the  true  position  of  the  Breadalbane,  I  have  to  con- 
sider the  probabilities  of  the  case.  The  BreacUdbane  was  not 
anchored ;  she  was  drifting  at  a  uncertain  rate.  Taking  all  of 
the  circumstances  into  consideration,  I  have  come  to  the  con- 
clusion that  the  Breadaibane  was  lying  in  that  drifting  state,  on 
the  western  side  of  the  western  channel/and  was  not  on  the 
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eastern  side  of  the  channel  as  the  respondent  and  some  of  his        1879 


witnesses  attempted  to  make  out.  The 

It  was  admitted  that  the  Tasmania,  going  at  the  rate  of  four  Bybon. 
knots  an  hour,  passed  within  thirty  or  forty  feet  of  the  Breadal- 
bane's  stern.  Captain  Summerbell  stated  that  after  passing 
Bradley's  Head  he  had  seen  her  lying  right  across  the  chan- 
nel, and  that  his  course  had  not  been  altered.  It  is  clear 
from  the  evidence,  that  part  being  all  one  way,  that  the  Tasmania 
had  made  a  close  shave  of  it,  Captain  Summerbell  expecting  and 
hoping  that,  as  the  BreadaWane  was  not  anchored  and  appeared 
to  have  steam  up,  she  would  move  ahead  and  get  out  of  the  way. 
Unfortunately,  as  the  sequel  showed,  the  Breadalban^  could  not 
at  the  critical  moment  move  ahead ;  the  attempt  was  made,  but 
it  was  abortive,  as  she  had  not  sufficient  steam  up,  and  a  col- 
lision between  the  Byron  and  the  Breadalban^  was  the  conse- 
quence. 

It  has  been  said  by  the  promovents  that  the  collision  might 
have  been  averted  by  the  Byron  porting  her  helm  even  when  the 
collision  was  imminent,  and  that  those  in  charge  of  her  had 
neglected  to  port,  whence  the  collision.  I  find  that  the  Tasmanixi 
had  been  negligently  navigated  on  a  course  which  brought  her 
into  dangerous  proximity  to  the  Breadalhane]  and  that  the  Tas- 
mania had  not  been  navigated  on  the  eastern  side  of  the  western 
channel,  but  on  the  western  side  of  that  channel.  The  whole  evi- 
dence as  to  whether  or  not  Wiq  Byron's  helm  was  ported  has  been,  as 
is  usually  the  case  on  such  a  point,  directly  contradictory,  those 
witnesses  who  were  on  board  of  the  Breadalhane  swearing  one 
way,  and  those  on  board  of  the  Tasmania  and  those  from  the 
Byron  exactly  the  opposite,  three  witnesses  giving  evidence  that 
the  Byron's  helm  was  not  ported,  and  six  that  it  had  been.  The 
matter  was  left,  therefore,  in  a  great  state  of  uncertainty.  It 
appears,  however,  that  the  master  of  the  Byron,  immediately  after 
the  collision,  called  out  to  the  captain  of  the  Breadalhane, "  What 
are  you  doing  there?" — Le.,  when  he  was  under  the  Byron's  bows; 
and  that  the  captain  of  the  Breadalhane  answered,  *'  Why  did 
you  not  port  your  helm  ?"  to  which  the  captain  of  the  Byron 
made  no  reply.  The  accusation  then  made,  on  the  moment  of  the 
happening  of  the  collision,  that  it  was  brought  about  by  the  omis- 
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1879        sion  to  port  the  helm,  was  not  denied ;  when,  if  the  helm  had  been 


Tke  ported,  what  would  have  been  more  natural  than  for  the  captain 
Byeon.  Qf  ^jjQ  Byron  to  have  so  asserted  ?  When  the  matter  is  left  so 
open  by  the  contradictory  statements  of  the  witnesses,  I  feel  it 
safest  to  give  weight  to  what  was  said  at  the  time  on  the  spur  of  the 
moment.  It  appears  to  me  that  the  Byron's  helm  was  not  ported ; 
or  if  it  was,  then  not  in  time  to  have  any  effect  on  the  course  of 
the  Byron  before  the  collision.  I  come,  therefore,  to  the  conclusion 
that  the  failure  to  port  the  helm  came  about  through  the  want  of 
a  proper  look-out  being  kept  on  board  of  the  Byron.  It  is  clear 
that  those  on  board,  from  the  captain  downwards,  did  not  seem 
to  know  of  their  proximity  to  the  Breadcdbane  till  they  heard 
some  noise  ahead,  which  was  caused  by  the  captain  of  the 
Tasmania  hailing  the  captain  of  the  BreadaZbane  when  he  saw 
that  vessel  was  not  going  ahead. 

The  further  question  then  arose  as  to  whether  the  collision 
would  have  taken  place  had  it  not  been  for  the  fact  that  the 
Breadalhane  could  not  get  out  of  the  way?  Whether  she  also 
was  not  partially  to  blame?  The  case  was  not  one  of  a  vessel  at 
anchor,  which  of  course  could  not,  at  a  moment's  notice,  get  out 
of  the  way;  the  Breadalhane  was  a  free  vessel,  drifting  about  on 
I  the  look-out  for  a  tow;  and  if  tug-boats  choose  to  lie  about  in  that 
fashion  under  steam,  in  the  probable  track  of  passing  vessels,  and 
do  not  get  out  of  the  way  so  as  to  avoid  a  probable  collision,  they 
will  be  liable  to  be  damaged,  and  have  themselves  only  to  blamei 
If  they  do  not  anchor,  they  should  be  careful  to  lie  well  out  of 
the  fair-way  of  vessels  passing  up  and  down  the  harbour.  It  is 
not  prudent,  or  right,  to  lie  even  on  the  edge  of  the  fair-way 
unless  they  are  ready  to  move  at  a  moment's  notice  on  the 
approach  of  danger;  and  if  a  tug-boat  does  get  into  a  position  of 
probable  danger,  she  will  have  to  put  up  with  the  consequences. 
As  the  Breadalbane  was  lying,  helpless,  as  it  turned  out,  in  the 
way  of  passing  vessels,  she  was  partially  to  blame  for  the  colli- 
sion; my  decision  therefore  is,  as  both  the  Byron  and  the  Bread- 
aibane  were  to  blame,  that  the  damages  are  to  be  divided,  and 
half  paid  by  each  vessel. 

As  to  the  damage,  it  appears  that  the  Breadalhane  has  been 
laid  up  for  a  week,  and  her  earnings  have  been  put  down  at  102. 
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a  day;  but  no  data  have  been  given  for  arriving  at  any  such 

sum.     I  assess  the  demurrage  at  40i.,  which,  together  with  the         tj^ 

cost  of  the  repairs,  will  have  to  be  borne  equally  by  the  parties.        Byron. 

His  Honour,  after  hearing  argument,  directed  that  each  party 
should  pay  their  own  costs. 

Proctors  for  the  promovents;  Spain  &  Sly. 
Proctors  for  the  respondents:  Fitzliardinge  cfe  Son. 


March  22. 


THE  WOTONOA.  1881 

Thb  Port  Jackson  Steamboat  Company  v.  The  Australasian  Steam  Naviga- 
tion Company. 

Salvage — Towing  vessel  partially  disabled  into  port. 

For  the  purpose  of  determining  whether  services  rendered  by  towing  a  vessel 
partiaUy  disabled  into  port  are  to  be  remunerated  as  salvage  or  towage,  a  vessel 
is  to  be  considered  in  danger  when,  although  not  in  imminent  or  absolute  danger 
so  far  as  the  ship  and  the  lives  of  the  passengers  are  concerned,  she  is  not  in  such 
a  state  that  a  prudent  man  would  send  her  to  sea,  not  being,  in  her  then  condition, 
fit  to  encounter  the  ordinary  perils  of  the  sea. 

Suit  by  the  promovents,  owners  of  the  steam-tug  Convmo- 
dove,  for  the  salvage  of  the  steamship  Wotonga,  owned  by  the 
respondents.  The  salvage  claimed  was  1500i.  The  respondents 
answered  that  the  services  rendered  only  entitled  the  promovents 
to  towage,  and  paid  lOOZ.  into  Court.  The  facts  fully  appear  in 
the  judgment  of  His  Honour  the  Deputy  Judge. 

Salomons,  Q.C.,  and  C.  J.  Manning,  for  the  promovents. 

Darley,  Q.C.,  Want,  and  Reid,  for  the  respondents. 

WiNDEYER,  J.  The  promovents  in  this  case  are  the  Port  Jack- 
son Steamboat  Company,  and  the  respondents,  the  Australasian 
Steam  Navigation  Company.  It  appears  that  on  the  night  of  the 
8th  June  last  the  Wotonga,  a  screw  steamer  employed  in  carrying 
passengers  and  cargo  between  this  poi-t  and  Melbourne,  started 
from  Sydney  on  a  voyage  for  Melbourne.     She  left  the  Heads 
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1881  about  6  o'clock,  and  about  7.30,  being  then  opposite  the  North 
^  Head  of  Botany  Bay,  her  propeller  broke  down,  all  the  blades 
WoTONGA.  going  entirely  away,  and  leaving  her,  as  far  as  steam  power  was 
concerned,  entirely  helpless.  It  appears  that  she  is  not  an  auxi- 
liary screw — not  a  vessel  fully  rigged  as  a  sailing  ship  with  a 
screw  to  assist  her  in  calm  weather — but  a  steam  vessel  primarily 
dependent  upon  her  steam,  with  sails  to  assist  when  occasion 
requires  their  use.  At  the  time  she  broke  down  it  .appears  that 
she  was  three  miles  off  the  land,  the  sea  was  i*ough,  the  night 
very  dark,  and  the  wind  S.S.W.  Various  opinions  have  been 
given  as  to  the  strength  of  the  wind  that  was  blowing,  but  it  is 
quite  clear — to  use  a  common  expression — that  it  was  a  rough 
night,  and  that  there  was  some  sea  on.  Under  these  circum- 
stances the  captain,  instead  of  prosecuting  his  voyage,  wore  his 
ship,  and  immediately  upon  the  accident  occurring  fired  a  gun. 
He  then  made  sail  upon  the  ship,  and  bore  up  for  Sydney,  When 
he  was  about  three  or  four  miles  off,  and  somewhere  about  east 
of  the  Macquarie  light,  he  was  met  by  the  pilot  steamer  Captain 
Cook.  He  was  hailed  by  that  vessel,  and  asked  if  he  wanted  a 
pilot.  He  said  he  did  not  require  a  pilot,  but  communicated  the 
position  in  which  he  was.  The  pilot  steamer  was  requested  to 
go  into  port  and  ask  the  captain  of  the  Coonaribara  (a  vessel  then 
leaving  for  Newcastle),  to  come  out  to  the  WoUmga.  The  master 
of  the  pilot  steamer  said  he  could  tow  her  in,  and  proceeded  to 
do  so.  After  towing  the  Wotonga  for  about  three  miles,  the  tow- 
line  broke,  and  the  pilot  steamer  then  went  into  port,  and  com- 
municated with  the  S.S.  Coonanbara,  which  was  on  its  way  down 
the  harbour.  The  Coonanbara  went  out,  and  found  the  Wot<mga 
under  sail;  but  not  being  adapted  for  towing  purposes,  and  not 
considering  the  Wotonga  to  be  in  any  danger,  returned  to  port 
and  reported  the  matter  to  the  manager  of  the  company  to 
which  both  vessels  belonged,  and  then  proceeded  on  her  voyage 
to  Newcastle. 

It  appears,  also,  that  on  the  night  in  question  the  Commodore, 
a  tug-boat  belonging  to  the  promovents,  was  going  down  the 
harbour,  prosecuting  their  business  of  tugging,  and  when  near 
the  Heads  received  information  from  the  master  of  the  Captam 
Cook  that  the  Wotonga  was  outside  under  the  circumstanfies 
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described.  The  master  of  the  tug-boat  immediately  went  outside,  1881 
and  proceeded  to  the  Wotonga,  which  he  found  lying  outside  the  ^%^ 
Heads  under  fore-and-aft  sail,  heading  to  the  south-east,  and,  Wotonoa. 
according  to  his  statement,  rapidly  drifting  away  to  the  north- 
east, though  this  is  denied  by  the  respondents.  After  some  efforts 
had  been  made,  a  tow-line  was  got  on  board,  and  the  tug  pro* 
ceeded  to  tow  the  Woixmga  into  harbour.  The  rope,  however, 
broke,  it  appears,  through  not  being  strong  enough  for  the  pur- 
pose, considering  the  roughness  of  the  sea  and  the  weight  of  the 
vessel  in  tow.  Finding  it  impossible,  after  several  ineffectual 
efforts,  to  bring  in  the  vessel  with  the  rope  he  had,  the  master  of 
the  Commodore  (he  says  at  the  request  of  the  captain  of  the 
Wotonga^  but  that  gentleman  says  upon  his  own  motion)  re. 
turned  to  Sydney  to  get  a  tow-line.  Before  doing  so,  he  appears 
to  have  communicated  with  the  owners  of  the  Commodore,  and 
after  some  conversation  with  them  he  proceeded  to  a  marine 
store,  and  having  aroused  one  of  the  owners  thereof,  succeeded  in 
getting  a  tow-line  for  the  purpose.  After  this  he  immediately 
proceeded  to  sea,  and  again  found  the  Wotonga  outside,  some 
fifteen  miles  to  the  north-east  of  the  Heads.  By  this  time  it  was 
about  7.30  a.m.,  and  daylight.  The  wind  had  fallen,  and  the 
sea  had  gone  down  between  the  time  the  Wotonga  was  first 
found  by  the  Commodore  and  the  time  she  was  actually  taken 
in  tow.  The  vessel  was  then  towed  to  the  A.  S.  N.  Co.'s  wharf 
without  difBculty.  Under  these  circumstances,  the  promovents 
have  brought  a  claim  for  salvage,  whilst  the  respondents  say 
the  service  was  not  one  in  the  nature  of  salvage,  but  one  of 
towage;  and  following  up  their  argument,  have  paid  100^.  in 
Court,  which  they  say  is  ample  remuneration  for  the  service 
promovents  have  rendered,  and  is  only  due  to  them  as  towage. 
The  promovents,  on  the  other  hand,  contend  that  the  case  is  one 
of  salvage,  and  say  that  the  amount  of  100!.,  which  the  respon- 
dents are  willing  to  pay,  is  altogether  inadequate  for  the  service 
viewed  in  that  light. 

Upon  a  review  of  the  whole  of  the  evidence  in  this  case,  I  have 
oome  to  the  conclusion  that  the  case  must  be  considered  one  of 
salvage  rather  than  as  one  of  towage.  I  come  to  this  conclusion, 
guiding  myself  by  the  light  of  previous  decisions  which  have 
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1881  been  given  where  similar  services  have  been  rendered,  and 
qi^  having  regard  to  those  principles  which  have  always  guided  Vice- 
WoTONOA.  Admiralty  Courts  in  similar  cases.  In  deciding  whether  a  case 
is  one  of  salvage  or  not,  the  question  arises  whether  the  vessel  at 
the  time  the  service  is  rendered  her  for  which  compensation  is 
claimed  was  in  "  danger."  Now,  with  reference  to  the  definition  • 
of  "danger,"  Dr.  Luahington,  in  the  case  of  the  Charlotte  (1) — 
a  case  endorsed  by  the  authority  of  the  Lords  of  the  Privy 
Council  in  their  judgment  upon  the  case  of  the  Strathnaver — 
says: — "  It  is  not  necessary,  I  conceive,  that  the  distress  should  be 
actual  or  immediate,  or  that  the  danger  should  be  imminent  or 
absolute;  it  will  be  sufficient  if,  at  the  time  the  assistance  is  ren- 
dered, the  ship  has  encountered  any  damage  or  misfortune  which 
might  poasibly  expose  her  to  destruction  if  the  services  were  not 
rendered."  That  decision  is  important  as  bearing  upon  this  case, 
because  it  is  not  necessary  for  me  to  decide  in  coming  to  the  con- 
clusion that  it  is  a  case  of  salvage,  that  the  Wotonga  at  the  time 
that  these  services  were  rendered  to  her  by  the  Commodore,  was 
either  in  imminent  or  absolute  danger  in  the  popular  acceptation 
of  the  term.  I  have  no  doubt  that  the  conclusion  that  the  master 
of  the  Wotonga  came  to  as  to  the  position  of  his  ship  not  being  a 
dangerous  one  imminently,  as  far  as  the  ship  and  the  lives  of  the 
passengers  were  concerned,  was  correct.  I  have  also  no  doubt 
whatever  that  the  conclusion  that  Captain  Adams,  of  the  Coonan- 
hara,  came  to,  that  she  was  in  no  such  danger  as  required  that 
he  should  either  lie  by  her  all  night,  or  attempt  to  tow  her  into 
])ort,  unsuited  as  his  vessel  was  for  towing  purposes,  was  also 
correct.  I  have  not  the  slightest  doubt  that  those  conclusions 
were  correct,  and  there  is  not  the  slightest  foundation  for  saying 
that  any  want  of  precaution  was  shown  by  the  captain  of  the 
Wotonga,  or  any  neglect  by  Captain  Adams,  in  acting  as  they 
did.  There  was,  in  the  popular  acceptation  of  the  term,  no  danger 
of  that  sort  under  the  circumstances  in  which  this  vessel  was 
placed.  She  was  six  or  seven  miles  from  the  land,  and  the  wind 
was  blowing  off  shore.  There  was  no  reason  for  the  supposition 
that  assistance  would  not  be  brought  to  the  vessel  before  any 
risk  was  run  to  the  lives  of  the  persons  on  board. 
(1)  3  W.  Robinson  71. 
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The  question  I  have  to  decide,  however,  is  not  one  of  that  sort.        1881 


The  question  here  really  is,  amongst  others,  whether  the  towage         ^ 
which  was  done  for  this  vessel  was,  as  Dr.  Luahington  says  in    Wotonoa. 
the  PriTicess  Alice  (2),  "  merely  the  employment  of  one  vessel  to 
expedite  the  voyage  of  another,  when  nothing  more  is  required 
than  the  accelerating  her  progress,"  or  whether  the  towage  was 
assistance  to  a  steamer  in  distress.     I  am  of  opinion  that,  in  this 
case,  the  purpose  of  the  towing  was  not  merely  to  accelei*ate  the 
passage  of  this  steamer  into  port,   but  was  necessary  for  the 
purpose  of  getting  her  out  of  the  danger  in  which  I  find  she  was. 
The  steamer,  as  I  have  said  before,  was  not  a  full-rigged  vessel, 
depending  upon  sail  power  with  auxiliary  steam  power,  but  a 
steamer,  not  rigged  as  she  originally  was  when  she  sailed  out 
from  England,  but  fitted  with  sails  simply  as  an  adjunct  to  her 
steam  power.     When  she  broke  down  it  would  not  have  been 
prudent  for  the  captain  to  prosecute  his  voyage  depending  upon 
her  sails  alone.     Captain  Adams,  a  master  of  great  experience 
upon  our  coast,  says  it  would  not  have  been  prudent  to  send  her 
to  sea  in  the  state  she  was  in  then — disabled  as  she  was;  and 
other  witnesses  speak  to  the  same  effect.     If  she  was  not  in  such 
a  state  that  a  prudent  man  would  think  it  right  to  send  her  to 
sea,  having  due  regard  to  the  safety  of  the  property  and  the 
human  lives  entrusted  to  his  care,  the  conclusion  is,  that  she  was 
not   seaworthy   at   the  time,   within   the    meaning  of  marine 
insurance  law.    A  vessel  may  be  seaworthy  in  respect  of  her 
hull,  but  not  as  regards  the  complement  of  her  crew,  or  the 
character  of  her  motive  power.     She  is  not  in  point  of  fact 
seaworthy,  if  she  is  not  in  a  state  that  a  prudent  man  would 
think  himself  justified  in  sending  her  to  sea.    Before  I  had  found 
any  case  upon  the  subject,  it  seemed  to  me  that  if  she  was  not 
seaworthy,  she  must  be  in  ''danger,"  and  I  find  that  this  has  been 
held  to  be  the  case.    In  the  case  of  the  Jonge  AndHes  (3),  Ih\ 
I/ashington  says — ''  The  Court  has  always  held  that  pilots  are 
entitled  to  say  when  they  go  on  board  vessels  which  are  not  sea- 
worthy, and  therefore  in  a  state  of  danger,  that '  we  do  not  come 
in  the  character  of  pilots  alone,  but  also  in  the  character  of 
salvors/  "    And  upon  the  appeal  case  it  appears  that  their  lord- 
(2)  3  W.  Robinson  138.  (3)  Swab.  Adm.  Bep.  229,  305. 
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1881  ships  affirmed  the  judgment  of  Dr.  Luahvagton,  and  quoted  with 
q^  approval  the  opinion  which  he  gave  upon  this  point. 
WoTONOA.  j^  appears  to  me,  therefore,  that  if  this  vessel  was  in  such  a 
state  that  no  prudent  man  would  have  sent  her  to  sea,  inasmuch 
as  she  was  not  fit,  in  her  then  state,  to  encounter  the  perils  of  the 
sea,  Bhe  was  in  danger.  When  we  find  the  captain,  on  being 
asked  if  he  wants  assistance,  saying,  "  Oh,  no,  I  will  either  fetch 
Newcastle  or  New  Zealand,"  does  it  not  mean  that  the  vessel 
w&s,  to  use  a  familiar  expression,  knocking  about  at  sea,  her 
master  hoping,  when  the  wind  was  fair,  to  get  in  somewhere? 
And  if,  when  the  weather  was  adverse,  she  could  not  work  into 
port,  rigged  as  she  was,  is  it  not  clear  that  she  could  not  be  sea- 
worthy, and,  therefore,  was  in  danger?  Though  at  the  same 
time,  it  is  quite  possible  that  there  was  no  imminent  danger,  or 
cause  for  immediate  alarm.  The  Ellora  (4)  is  a  case  clearly  in 
point,  because  she  was  a  full-rigged  ship,  capable  of  sailing  with- 
out screw-power,  and,  when  she  was  taken  in  tow  by  the  vessel 
which  claimed  her  salvage,  was  in  the  middle  of  the  Mediterranean, 
and  had  beaten  130  miles  to  windward,  showing  the  powers  of  a 
full-rigged  ship  in  contending  against  adverse  winds;  yet  under 
these  circumstances,  when  in  no  danger,  in  the  ordinary  sense  of 
the  word,  the  Court  treated  the  case  as  one  for  salvage.  How 
much  more  is  this  a  case  for  salvage  when  a  not  fully  rigged 
steamer,  but  a  steamer  which  mainly  depends  upon  her  steam- 
power,  breaks  down  in  a  rough  sea,  on  a  dangerous  coast,  on  a 
wild,  squall}',  thick  night,  and  the  captain  fires  a  gun,  thereby 
showing  that  he  thought  his  vessel  was  in  distress,  and  that  it 
was  prudent  to  thereby  call  the  attention  of  those  who  might  be 
able  to  come  to  his  assistance?  In  the  case  of  TJie  Rose  (5), 
where  a  vessel  put  two  of  her  crew  on  board  another  in  the 
middle  of  the  Atlantic,  the  weather  does  not  seem  to  have  been 
boisterous;  but  the  crew  had  fallen  ill  of  scurvy,  and  the  assisting 
vessel  put  some  of  her  men  on  board  to  help  to  navigate  the  ship 
to  port.  The  ship  was  not  in  circumstances  of  immediate  danger, 
and  possibly  the  crew  might  have  got  well;  but  the  Court  gave 
compensation  to  the  vessel  for  her  assistance,  and  held  that  it  was 
rendered  by  way  of  salvage.  Whilst  I  am  perfectly  alive  to  the 
(4)  1  Lush.  Adm.  Rep.  550.  (5)  Swab.  Adm.  Gas.  84. 
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danger  of  allowing  persons  to  think  that  any  service  of  this  kind        issi 
will  necessarily  be  regarded  as  salvage;  yet,  on  the  other  hand,  it        '^ 
appears  to  me,  looking  at  the  whole  circumstances  of  this  case,    Wotonoa. 
that  I  can  come  to  no  other  conclusion.     Whether  t£e  vessel  was 
as  far  from  the  port  as  the  respondents  say,  or  as  dose  as  the 
promovents  say,  according  to  evidence  of  the  witnesses  on  both 
sides,  she  could  not  work  into  port.      It  seems  to  me,  therefore, 
that  the  service  rendered  by  the  tug  was  something  more  than 
ordinary  towage  service,  and  that,  whatever  view  may  be  taken 
of  the  exact  facts  of  the  case,  it  is  one  of  salvage. 

I  find  the  question  of  the  amount  of  salvage  to  be  awarded  a 
more  difficult  one  to  deal  with,  because  I  have  no  such  guidance 
as  I  had  in  the  question  whether  the  service  was  one  of  salvage 
or  not.  The  sum  of  1002.  which  has  been  paid  into  Court,  by 
way  of  remuneration  for  towage,  cannot  be  a  sufficient  amount  if 
the  case  is  to  be  regarded  as  one  of  salvage.  If  the  case  is  one 
of  salvage,  other  considerations,  moreover,  come  into  play,  which 
tend  to  affect  the  amount  to  be  awarded.  Although  the  vessel 
was  in  "danger,"  in  the  legal  acceptation  of  the  word  for  the  pur- 
pose of  a  salvage  case,  it  cannot  be  said  that  she  was  in  any  dan- 
ger^ of  an  imminent  kind,  or  in  danger  which  makes  the  service 
which  has  been  rendered  by  the  promovents  of  an  exceptionally 
valuable  kind.  On  the  other  hand,  it  cannot  be  said  that  there 
was  no  danger  to  the  lives  of  the  persons  engaged  on  board  the 
promovent  s  ship,  bearing  in  mind  the  kind  of  night,  and  the  fact 
that  the  Captain  Cook,  manned  by  experienced  seamen,  and  having 
experienced  pilots  on  board  to  advise  and  assist,  seems  to  have 
run  considerable  risk  of  being  swamped,  add,  in  fact,  was  damaged 
very  seriously  in  its  endeavour  to  keep  in  company  with  and 
assist  the  Wotqnga.  Whilst  the  amount  of  sea  and  the  character 
of  the  night  may  have  been  somewhat  exaggerated,  it  cannot  be 
denied  that  there  was  some  risk  in  performing  this  service.  But 
in  fixing  the  amount  which  the  Court  awards  as  remuneration  it 
does  not  throw  out  of  consideration  the  interests  of  the  public, 
which  have  to  be  borne  in  mind  in  cases  of  this  kind;  Admiralty 
Courts  having  observed  in  several  cases  that  it  was  to  the 
interests  of  the  public  that  persons  willing  to  undertake  services 
of  this  sort  should  be  liberally  rewarded.      There  was  some 
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1881  evidence  that  the  salvors  had  gone  out  of  their  way  to  render 
^^  this  service,  and  this  should  be  also  taken  into  consideration. 
WoTONOA.  For  it  appears  that  there  were  ships  about  on  the  morning  in 
question,  one  of  which  was  burning  a  blue  light,  and  the  sailors 
might  have  obtained  other  employment  not  involving  so  much 
risk  or  trouble.  It  appears  to  me,  moreover,  that  the  master  of  the 
Commodoi'e,  whether  requested  by  the  captain  of  the  Wotongd 
or  not,  showed  considerable  energy  in  his  efforts  to  get  the  vessel 
*  into  port.  It  is  in  the  interests  of  the  public  that  persons  should 
be  fairly  rewarded  who  are  spirited  enough,  though  it  may  be  for 
purposes  of  profit  and  gain,  to  keep  their  tugs  at  sea  in  bad 
weather  such  as  this  was,  ready  to  render  assistance  to  vessels  in 
distress,  where  ships  are  constantly  coming  into  port  It  is  not 
in  the  interests  of  the  public  that  they  should  be  dealt  with  in  a 
niggard  spirit.  I  must  say  that  I  feel  much  difficulty  in  fixing 
the  amount.  The  amount  claimed,  15002.,  is  altogether  out  of  the 
question,  as  it  must  be  remembered  that  this  service  was  done  in 
the  way  of  the  business  of  the  promovents,  and  that  if  they  had 
not  chosen  to  do  it,  the  vessel  would  have  been  but  a  few  miles 
outside  the  Heads  for  some  other  tug  to  bring  in,  and  I  cannot 
throw  this  circumstance  out  of  consideration  in  dealing  with  the 
case.  At  the  same  time,  in  the  interest  of  the  public,  persons  who 
are  constantly  risking  their  property  in  sending  vessels  out,  night 
after  night,  and  who  are  fortunate  enough  to  render  valuable 
assistance  of  this  kind,  should  meet  with  fair  consideration. 
Under  all  the  circumstances  of  the  case,  the  amount  which  I  con- 
sider the  promovents  should  receive  is  the  sum  of  300?.  and  their 
costs. 

Proctors  for  the  promovents:  Spain  <b  Sly. 
Proctors  for  the  respondents:  Daintrey  Jk  Jones. 
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HARRISON  V.  HARBISON. 
Hearing  "i»  camerd,*^ 
A  suit  for  divorce  may  be  heard  in  camerd. 


1881 


This  was  a  suit  for  divorce  on  the  ground  of  the  wife's     ^^'  ^• 
adultery. 

G.  B.  Simpson  and  Donovan,  for  the  petitioner,  Want,  for  the 
respondent,  and  Pilcher,  for  the  co-respondent,  applied  to  have 
the  case  heard  in  camerd. 

WiNDETER,  J.  I  have  come  to  the  conclusion,  after  consulting 
with  their  Honours  the  Chief  Justice  and  Sir  W.  Manning,  and 
after  referring  to  the  cases  of  G.  v.  C.  (1);  and  A.y,  A.  (2);  and 
Brown  on  Divorce;  that  I  ought  to  direct  the  hearing  of  this  case 
in  camerd.  In  Brown  on  Divorce,  p.  256,  it  is  stated  to  be  the 
practice  in  the  Court  in  England,  notwithstanding  the  decisions, 
to  hear  cases  in  private;  and  that  course  has  been  pursued  in  our 
own  Court  by  His  Honour  Mr.  Justice  Hargrave.  It  appears 
to  me  that  it  would  be  against  the  interests  of  public  decency 
to  hear  this  case  in  public;  and,  as  all  parties  concur  in  the 
application,  I  direct  that  the  hearing  shall  be  in  camerd.    Under 

(1)  1  P.  &  D.  640.  (2)  44  L,J.,  P.  &  M.  15. 
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1881       similar  circumstances,  this  will  be  the  practice  of  the  Court  in 
Hakrison    ^"*"^®  (3)- 

V, 

Harrison.       Solicitors  for  the  petitioner:  Deane  A  Deane. 

Solicitors  for  the  respondent:  Bull  &  Btdl. 

Solicitor  for  the  co-respondent:  S.  (7.  Brovm. 

^  (3)  The  hearing  took  plaoe  in  eamerd  before  His  Honour  Mr.  Justice  Wwdtyer 

and  a  jury  of  twelve.    The  petition  was  dismissed. 


GREEN  V.  GREEN. 

1881  Divorce — Petition  by  htaband — Desertion  immedicUelif  after  marriage, 

Oct,  31.  Su^^  ^^^  divorce  on  ground  of  wife's  adultery.     Petitioner  had  had  unlawful 

intercourse  with  his  wife  before  marriage.  He  swore  he  was  frightened  by  threats 
of  personal  violence  into  marrying  her,  and  left  her  immediately  after  the 
marriage  ceremony  on  account  of  hearing  a  rumour  that  she  had  previously  had 
intercourse  with  two  half-castes,  but  without  communicating  to  her  the  fact  that 
such  a  charge  had  been  made.  He  never  afterwards  cohabited  with  her. 
Held  that,  on  these  facts,  the  petitioner  was  not  entitled  to  a  decree  nisi. 

This  was  a  suit  by  the  husband  for  dissolution  of  marriage  on 
the  ground  of  his  wife's  adultery. 

The  facts  proved  at  the  hearing  sufficiently  appear  from  the 
judgment. 

Donovan,  for  the  petitioner,  moved  for  a  decree  nisi.  No 
counsel  appeared  for  the  respondent. 

His  Honour  reserved  judgment. 

WiNDEYER,  J.  In  this  case  the  petitioner  prayed  for  a  dissolu- 
tion of  his  marriage  with  the  respondent  on  the  ground  of  her 
adultery.  The  respondent  did  not  appear  in  the  suit,  and  by  an 
order  of  date  the  27th  July  last,  I  dispensed  with  the  necessity 
of  making  any  person  a  co-respondent.  Tiie  cause  was  heard  by 
me  on  the  21st  September  last,  but  as  the  facts  were  of  a  peculiar 
character  I  thought  it  right  to  take  time  for  their  consideration, 
as  the  case  is,  I  believe,  the  first  of  its  kind  which  has  come 
before  this  Court  for  its  decision. 

The  facts  are  as  follows: — ^The  petitioner  was  at  the  time  of  his 
marriage,  on  the  15th  August,  1876,  a  storekeeper  at  Moonbi,  in 
the  employ  of  the  proprietor  of  that  station.    The  respondent, 
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then  Harriet  Hyson,  the  daughter  of  a  Chinese  cook  and  a  1881 
European  woman,  was  a  housemaid  in  the  proprietor's  family,  Gbesn 
and  was  then  about  17  or  18  years  of  age.  At  the  time  of  the  q^^. 
marriage  the  petitioner  had  known  her  for  four  years.  Two 
days  before  the  marriage  the  respondent's  father  came  into  the 
store  where  the  petitioner  was,  and  said  that  his  daughter  was 
with  child,  and  that  the  petitioner  was  supposed  to  be  the  father 
of  it.  The  petitioner  said  he  might  be,  and  was  willing  tp  sup- 
port it  when  bom;  to  which  the  Chinaman  replied,  catching  up  a 
carving  knife  lying  on  the  counter,  that  the  petitioner  must 
marry  her,  or  he  would  stab  him,  and  if  the  petitioner  did  not 
send  for  the  minister  he  would  do  so  himself.  To  this  the  peti- 
tioner seems  to  have  made  no  reply.  His  reason  given  for  not 
making  any  demur  being  that  he  was  frightened  of  the  China- 
man, and  having  his  arm  in  a  sling  at  the  time,  he  was  not  pre- 
pared to  make  any  resistance.  The  next  evening  the  petitioner 
was  sent  for,  and  on  receiving  some  message  to  come  up,  went  to 
the  cook's  hut,  where  he  found  the  cook,  his  family,  and  a  Pres- 
byterian clergyman.  He  says  that  he  was  then  frightened  into 
marrying  the  respondent  by  her  father  s  repetition  of  his  former 
threats  that  he  would  kill  him  if  he  did  not,  and  without  any  ob- 
jection on  his  part  made  to  the  clergyman,  he  was  married  there 
and  then.  That  a  young  man  of  full  age  on  a  station  with 
Europeans  about  him,  should  have  been,  as  he  says,  frightened  into 
marrying  the  respondent  under  such  circumstances  seems  almost 
incredible.  Such,  however,  is  the  statement  of  the  petitioner. 
After  the  marriage  ceremony  it  would  appear  that  the  petitioner 
never  cohabited  with  the  respondent;  but,  after  spending  the 
evening  with  the  family,  returned  to  his  own  house,  his  bride 
remaining  with  her  father  s  family.  Whether  the  petitioner  did, 
or  did  not,  consort  with  his  wife  is,  however,  immaterial  for  the 
purpose  of  this  case,  as  consenstus  non  concubitua  facit  TnatrimO' 
nium.  Four  days  after  the  ceremony  he  left  the  station  and 
became  a  drover,  since  which  time  he  has  never  seen  the  respon- 
dent, who,  about  four  months  after  the  marriage  was  delivered  of 
a  child,  and  on  the  5th  August,  1880,  was  delivered  of  a  second 
child,  of  the  illegitimacy  of  which,  and  her  necessaiy  adultery,  I 
have  no  doubt. 

B2 
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Gbbbn  ^^^^  ^^^^  his  marriage  he  was  informed  that  she  had,  previous 
Grkbn  *^  ^^^  marriage,  misconducted  herself  with  two  half-castes.  Of 
this  he  says  he  was  ignorant  at  the  time  of  his  marriage,  though 
he  admits  that  when  he  married  he  had  an  idea  that  he  was 
not  the  only  person  with  whom  the  respondent  had  committed 
herself.  He  admits  that  what  he  was  told  as  to  the  misconduct 
of  the  respondent  with  the  half-castes  was  only  hearsay;  that 
before  he  lef fc,  though  he  told  his  wife  he  was  going  away,  he 
gave  her  no  reason  for  so  doing,  and  asked  her  for  no  explanation 
of  the  rumour  which  he  had  heard.  At  the  time  of  his  going 
away  he  left  her  in  possession  of  some  effects  to  the  value  of 
about  lOOl.  which  her  father  sold,  the  proceeds  being  used  by  the 
respondent.  The  question  is  whether,  under  the  circumstances 
disclosed,  the  petitioner  is  entitled  to  a  dissolution  of  his  marriage 
on  the  ground  of  his  wife's  adultery. 

The  "MatHmonial  Gauaea  AcV*  (1)  provides  "that  the  Court 
shall  not  be  bound  to  pronounce  a  decree  if  it  shall  find  that  the 
petitioner  has  been  guilty  of  having  deserted  or  wilfully  separated 
himself  or  herself  from  the  other  party  before  the  adultery  com- 
plained of,  or  of  such  wilful  neglect  or  misconduct  as  has  conduced 
to  the  adultery."  The  exercise  of  the  discretion  thus  vested  in 
the  Court  is  always  a  matter  of  the  most  painful  consideration, 
and  it  was  because  I  was  anxious  to  examine  fully  the  law  appli- 
cable to  this  case — the  first  of  its  kind  which  has  come  before 
this  Court — that  I  have  taken  time  to  consider  what  my  judg- 
ment should  be  on  a  matter  so  momentous  to  the  petitioner.  The 
case  of  the  petitioner  is  doubtless  somewhat  a  hard  one,  but  the 
question  is  whether  he  is  in  a  position  to  claim  that  relief  which 
the  Court  is  empowered  to  give  those  whose  cases  come  within 
the  provisions  of  the  *' Matrimonial  CavMS  Act'* 

Upon  a  review  of  the  evidence  in  this  case,  I  have  come  to 
the  conclusion  that  the  petitioner  is  not  entitled  to  the  redress 
which  he  seeks.  In  numerous  cases  it  has  been  held  that  when 
a  husband  has  deserted  his  wife  without  reasonable  excuse,  and 
adultery  has  been  committed  by  her  subsequently  to  such  deser- 
tion, the  Court  will  not  interfere  to  give  the  husband  relief.  lii 
(1)  36  Vict.,  No.  9,  B.  27. 
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this  case  the  petitioner  seems  to  have  left*  the  respondent  on  1881 
account  of  his  hearing  a  rumour  that  she  had,  before  her  marriage  grkkn^^ 
to  him,  had  intercourse  with  two  half-castes;  but  I  cannot  regard  q^^j^^ 
this  as  a  valid  excuse  for  the  petitioner  deserting  his  wife  as  he  did. 
However  great  the  shock  to  the  sensibilities,  moral  or  otherwise, 
of  the  petitioner  which  the  communication  of  such  a  report  may 
have  been,  he  clearly  was  not  entitled  to  leave  his  wife  without 
communicating  to  her  the  fact  that  such  a  charge  had  been  made 
against  her,  and  so  giving  her  the  opportunity  of  denying  it  or 
proving  its  falsehood,  even  if  the  truth  of  such  a  charge,  under 
the  circumstances  of  his  marriage  with  her,  believing  her,  as  he 
did,  to  have  been  unchaste  with  others  besides  himself,  would 
have  been  a  good  reason  for  leaving  her.  It  is  true  that  the 
petitioner  left  some  property  behind  which  she  appears  to  have 
turned  into  money,  but  she  was  entitled  to  something  more  than 
that.  As  the  Judge  Ordinary  said  in  the  case  of  Jeffreys  v.  Jeffreys 
(2), — "If  chastity  be  the  duty  of  the  wife,  protection  is  no  less  that 
of  the  husband.  The  wife  has  a  right  to  the  comfort  and  support 
of  the  husband's  society,  the  security  of  his  home  and  name,  and 
the  great  protection  of  his  presence,  so  far  as  his  position  and 
avocation  will  admit.  Whoever  falls  short  in  this  regard,  if  not 
the  author  of  his  own  misfortune,  is  not  wholly  blameless  in  the 
issue,  and  though  he  may  not  have  justified  his  wife,  he  has  so 
far  compromised  himself  as  to  forfeit  his  claim  for  a  divorce."  So 
in  the  case  of  Baylis  v.  Baylis  (3),  Lord  Penzance  says : — "  It  has 
been  sometimes  supposed  that  if  a  man  choases  to  marry  an  im- 
modest woman,  he  cannot  afterwards  free  himself  from  her  by 
reason  of  her  unchastity.  But  there  is  no  such  law.  Whatever 
the  previous  life  of  a  woman  may  have  been,  she  binds  herself  by 
marriage  to  chastity ;  and,  if  she  break  the  conditions  of  marriage, 
her  husband  is  entitled  to  claim  its  dissolution.  But,  on  the  other 
hand,  a  husband  is  at  all  times  bound  to  accord  to  his  wife  the 
protection  of  his  name,  his  home,  and  his  society,  and  is  certainly 
not  the  less  so  in  cases  where  the  previous  life  of  his  wife  renders 
her  peculiarly  accessible  to  tempation." 

In  this  case  the  petitioner  must  have  known  that  his  wife,  from 
her  previous  character  and  frailties,  was  most  accessible  to  temp- 
(2)  33  L.  J,,  P.  &  M.  84.  (3)  1  L.R.,  P.  &  D.  395. 
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Grsbn  ^  presence,  marital  sympathy,  and  protecting  care ;  and  he  must 
Gbbkn  ^^^^  known  the  dangers  to  which  he  was  exposing  her  when  he 
abandoned  her  as  he  did.  He  may  have  found  on  reflection  that 
the  marriage  he  had  contracted  was  in  every  way  a  m^aaUianoe, 
in  no  way  calculated  to  lead  to  his  own  or  the  respondent's 
happiness ;  perhaps  indeed,  calculated  to  expose  him  to  ridicule ; 
but  if  such  have  been  the  unfortunate  results  of  a  marriage  so 
inadvisedly  entered  into,  he  has  no  one  to  blame  but  himself. 
Husbands  and  wives  seeking  redress  from  this  Court  must 
remember  that  if  the  contract  of  marriage  is  lightly  entered  into, 
it  cannot  be  lightly  broken,  and  that  whilst  this  Court  will  give 
relief  to  the  unhappy  in  their  marriages  where  they  are  in  no  way 
to  blame,  it  will  not  relieve  parties  from  the  consequences  of  their 
own  folly,  their  own  weakness  and  their  own  want  of  moral 
courage.  No  man  who  is  frightened  or  cajoled  into  a  marriage 
with  a  woman  whom  he  knows  to  be  of  loose  character,  is  entitled, 
in  a  fit  either  of  hasty  or  leisurely  repentance,  to  abandon  such  a 
woman,  leave  her  to  her  own  devices,  and  then  complain  that  she 
has  been  unfaithful  to  her  marriage  vow.  "  Nothing,"  as  Lord 
Penzance  observes  in  the  case  of  YecUman  v.  YeoUman  (4),  "  is  so 
likely  to  conduce  to  adultery  as  the  desertion  of  a  young 
wife  without  reasonable  excuse,  and  throwing  her  upon  the  world 
unprotected," 

In  this  case,  as  I  see  no  excuse  which  can  be  accepted  by  me 
for  the  petitioner's  desertion  of  his  wife,  I  must  dismiss  the 
petition.  If  I  am  wrong  in  the  decision  at  which  I  have  arrived, 
I  can  easily  be  set  right  by  the  Court  of  Appeal,  but  for  myself 
I  must  decline  to  dissolve  a  marriage  under  circumstances  which 
if  recognised  by  the  Court  as  grounds  of  dissolution  would  only 
lead  to  the  further  degradation  of  marriage  by  countenancing  the 
idea  that  marriages  recklessly  entered  into  between  the  young, 
the  thoughtless,  and  the  vicious,  may  be  as  easily  set  aside  as  they 
are  lightly  entered  into. 

Decree  refvMd, 
Solicitor  for  the  petitioner :  R,  B.  Smith, 

(4)  33  L.  J„  P.  k  M,  77, 
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O-A-SES    -A-T    XjJ^'V^, 


A&EK£— Revocation  oj  authorUy^Third  per- 
aons.    See  Addenda,  p.  xIt. 

AMENDMENT— 0/  Plaint. 
See  District  Court  6. 

APPEAL— i>tf<rie<  Oourt  Appeal^ Death  of 
eoU  Dtfendant 

See  Parthbrship.    District  Court. 


2.- 


--From  Juitteee'  decUion  on  facte 
See  NuiSAKCR. 


3. Damagee  in  declaration 

See  Privt  Coukoil. 

ABCHITECT.    See  Contract  2,  3. 

ASSAULT — Imprieonment  vnthout  option  of  fine 
—9  Geo.  /r.,  c.  31,  «.  27—19  Vic,,  No.  24,  *. 
22.]  A  police  magistrate  (or  two  jastiees)  has 
power  to  imprison  without  option  of  fine  for 
conunon  assault.    Ex  parts  Jackson  ...      198 


ASSEMBLY,  LEGISLATIVE 

See  Defamation  4. 

ASSIGNMENT  DEED.    See  Partnership  1. 

ATTORNEY'S  COSTS.    See  Addenda,  p.  xiv. 
Bills  of  Exchanob,  1. 

AUCTIONEERS.    See  Bills  of  Exchanor  2. 

AUTREFOIS  ACQUIT— Orimtna/  Trial^PUa 
ofavtrefoie  acquit— \  Vict.  c.  89,  m.  3,  10.]  To 
an  information,  under  section  10  of  1  Vic.  c.  89, 
charing  him  with  setting  fire  to  a  stack  of  grain 
of  A.  B.  ,  the  prisoner  pleaaed  a  previous  acquittal 
on  a  charge  under  s.  3  of  the  same  Act  of  having 
set  fire  to  a  bam,  the  property  of  A.B.,  with 
intent  to  injure  the  said  A.B.  It  was  admitted 
that  the  setting  fire  in  both  eases  was  the  same 
act.  Held,  that  the  evidence  did  not  support 
the  plea.    R.  v.  Bingham  90 

BAILEE.    See  Contract  1.    Larcrnt  2. 

BANKER  AND  CUSTOMER— ^rancA«#  qftke 
same  bank — Defamation — Privilege 

See  Defamation  2,  8,  and  Addenda, 

p.  xiv. 


BIGAMY— Orimtna/  Law^Bigamy—Onus  oj 
proof  of  prieon^e  knowledge  that  firet  wife  wae 
aliw—9  Geo.  IV,,  c.  31,  «.  22.]  The  onus  of 
proving  the  prisoner  was  cognisant  of  his  first 
wife  IbSing  auve  lies  on  the  Crown.  What  is 
sufficient  proof  illustrated.  B.  v.  Packer  (3 
S.C.R.  40)  discussed,  B,t.  Curgerwen  (L.R.  1. 
C.C.R.   1 ;  35  L. J.  M.C.  58)  foUowed.     R.  v. 
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BILLS  OF  EXCRANG^- Pro-note— Agree- 
ment to  renew  if  required — Notice  of  desire  to 
renew — Reaeonable  time— Tender  of  note  in  re- 
newal— Damage:^  Breach  of  agreement  to  re- 
new Plaintifis'  pro-note.  The  Plaintiffs  pur- 
chased sheep  of  the  Defendant,  pajrinff  for  them 
by  a  note  at  six  months  which  the  Defendant 
discounted ;  but  it  was  agreed  that  the  note 
should,  if  the  Plaintiffs  required,  be  renewed  at 
maturity.  The  Defendant,  as  the  Plaintiffs 
knew,  travelled  a  good  deal  about  the  country, 
but  he  had  houses  at  Wagga  and  Greufell,  at 
which  he  resided  from  time  to  time.  Three 
days  before  the  maturity  of  the  note.  Plaintiffs 
telegraphed  to  Defendant  at  Wagga  that  they 
desiiea  a  renewal ;  telegrams  were  afterwards 
sent  to  Gienfell.  These  notices  did  not,  how- 
ever, reach  the  Defendant  until  after  dishonour 
of  the  note,  althouffh  he  was  seen  at  Wagga  the 
day  before  the  dishonour.  The  Judge,  at  the 
trial,  left  it  to  the  jury,  whether  the  Plaintiffs 
had  used  due  diliffence ;  no  evidence  was  given 
of  any  substantial  pecuniary  loss  resulting  from 
the  dishonour.  The  jury  found  for  the  Plaintiffs 
with  damages  £20  for  the  Plaintiffii'  expenses, 
£10  for  their  attorney's  expenses,  and  £150  for 
ffeneral  damages.  Held,  that  the  verdict  of  the 
jury  was  justified  by  the  evidence.  It  was  not 
necessary  for  the  Plaintiffs  to  have  tendered  a 
note  in  renewal ;  it  was  sufficient  for  them  to 
have  intimated  their  desire  to  have  the  note 
renewed.  The  verdict  of  the  jury  amounted  to 
a  finding  that  the  intimation  was  given  in  a 
reasonaUe  time.  Held,  also,  that  the  measure 
of  general  damaf^es  was  entirely  for  the  jury,  but 
that  they  were  in  error  in  allowing  the  item  of 
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£10  for  attorney's  expenaee.  Dowlxmo  v. 
Jones  (c)      369 

2. Partners  —  Promissory    Notes  ^Auc- 

tioneers^New  Trial— SmaU  Amount  of  Verdict.] 
The  Defendants  were  partners  in  the  firm  of 
**S.  &  P."  as  auctioneers.  8.  purchased  some 
stationery  from  the  Plaintiff^  and  gave  him  a 
promissory  note  for  £22  signed  S.  &  P.  In  an 
action  against  both  a  verdict  was  entered  for 
P.  Eeld  that  one  member  of  a  firm  of  auc- 
tioneers had  no  implied  authority  to  siffn  notes 
binding  the  firm.  Semble,  the  Court  will  hesitate 
to  grant  a  new  trial  on  the  ground  that  verdict 
is  against  evidence  where  the  sum  in  dispute  Ls 
smuL    HoFFM  UNO  V.  Simpson 133 

BILL  OF  LADmO— -Landing  on  Wharf, 
See  District  Ck)URT  4. 

BILL  OF  SALE 

Su  Fieri  Facias. 

BY  LAW 

See  Carriers. 

CABBIERS—^Negligence  qf  Common  Carrier— 
Section  1  <^  Carriers'  Act  (41  Vict.,  No,  21)— 
Pleading --Bculufay  By-law  V, — **  Notice,  Con- 
dition, or  DeclarcUion  * — Section  6  qfAct — BaU- 
ways  Act,  22  Vict.,  No.  19,  s,  US— By-law  V. 
tUtra  vires — By-law  XX,]  Declaration  that  the 
Defendant  was  a  common  carrier,  and  received 
the  Phdntiff  and  his  travelling-bag  to  be  securely 
carried,  but  did  not  do  so.  The  guard  snatched 
a  bag  out  of  the  passenger's  hand  as  the  train 
was  on  tiie  point  of  departure,  saying,  ''You 
must  not  take  that  into  the  carriage.  It  must 
go  into  the  lu^^gage  van.*'  The  passenffer  re- 
plied, "Take  it:  you  must  be  responuole  f or 
it ;  it  is  worth  £200."  Held  (per  Manning  and 
Windeter,  J,  J,— diss,  Martin,  C  J.)  that  the 
value  had  been  sufficiently  declared  within  the 
meaning  of  s.  7  of  the  Carriers*  Act.  But  held 
(per  Manning,  J.,  and  Windetrr,  J.,  Martin, 
G.J.,  diss.),  that  the  Defendant  could  not  avail 
himself  of  the  defence  of  section  1  of  the  Com- 
mon Carriers*  Act  (41  Vict.,  No.  21)  unless  it 
were  specially  pleaded ;  and  that  the  Plaintiff 
could  recover  for  jewellery  lost  through  the  De- 
fendant's negligence.  Held,  also,  per  totam 
curiam,  that  By-law  V.,  which  provides  that 
**  the  Commissioner  will  not  be  responsible  for 
any  luggage  unless  it  be  specially  booked  and 

Said  for,  and  the  name  of  the  owner  and  its 
estination  be  distinctly  marked  thereon  *'  is  a 
"notice,  condition,  or  aeclaration  '*  within  sec- 
tion 6  of  the  Carriers*  Act  (41  Vict,  No.  21), 
and  must  be  reasonable  to  be  binding.  Held 
also  (per  Manning,  J.,  and  Windsyer,  J.), 
that  the  By-law  is  unreasonable  under  s.  6  of 
Carriers*  Act,  and  ultra  vires,  under  s.  1 15  of  Rail- 
ways* Act»  as  applied  to  luggage  accompany- 
ing the  passenger.  Shsrwin  v.  C.  of  Ratl- 
WAT8 209 

COMPANIES*  ACT  1. 
Set  Larcent  2. 


CONSIDERATION—(7of|/Menoe  reposed  m  de- 
fendant, but  at  plaint^s  requeit. 
See  Contract. 

CONTBACr—Contraet—Cost  priee—Co»Jidenee 
reposed  in  Defendant,  but  cU  PlaintiJBTs  request, 
no  consideration — OreUwious  bailee  not  liable.] 

A.  asked  B.,  a  printer,  to  "publish**  a  book 
for  A.,  and  offered  to  dtfray  the  eo9t.  R 
assented,  reserving  power  to  have  the  proofs 
examined  at  A.'s  expense  by  some  penon  on 
B.*s  behalf,  who  should  have  authority  to  sup- 

Sress  parts  of  the  book.  A.  paid  some  money 
own,  and  delivered  the  manuscripts  to  B.,  who 
suppressed  some,  and  lost  others  of  them.  B. 
pnnted  part  of  the  work,  receiving  the  cost 
from  A. ,  and  then  refused  to  complete.  On  A.*s 
suing  for  breach  of  contract  and  loss  of  mana- 
scripts,  Hdd,  that  as  the  confidence  in  B.  was 
reposed  at  A.'s  own  request  it  formed  no  con- 
sideration. Held,  also,  that  the  promise  to  pay 
the  cost  price  was  no  advantage  to  B.,  and  no 
consideration  to  support  the  contract.  Held^ 
further,  that  B.  as  a  natuitous  bailee,  was  not 
liable  for  the  loss  of  the  manuscripts.  Hsaton 
V.  Richards  73 

2. Contracts  with  Corporations — Net  under 

seal  —  Executed  —  Appoinlment  of  Architect  — 
Pleading.]  Declaration.  That  the  Plaintiflb  (a 
municipal  corporation  directed  by  statute  to 
build  a  town  hall)  agreed  to  employ  M.,  the 
Defendant,  as  City  Architect,  to  prepare  plana 
for  and  supervise  the  erection  of  certain  works, 
and  to  pay  him  a  commission  on  the  cost ;  that 
M.  entered  the  employment  and  prepared  plans 
for  the  Town  Hall ;  that  A.  and  B.  contracted 
with  the  PUuntifb  to  build  the  same  with  good 
workmanship  and  materials ;  and  that  A.  and 

B.  should  be  paid  by  instalments  upon  produc- 
tion of  M.*s  certificate  20  per  cent,  when  one 
quarter  of  the  whole  should  be  executed,  &c., 
and,  further,  25  per  cent  when  the  whole 
should  have  been  been  completed,  and  the  re- 
maining 16  per  cent,  after  two  weeks  from  tiie 
completion ;  that  the  plaintifib  accordingly 
employed  A.  and  B.  on  the  said  works,  and  on 
extra  works  ;  and  all  condition  werefulfilled^  all 
things  happened,  and  all  times  elapsed  necessary 
to  entitls  the  Plaintiffs  to  maintain  this  action  for 
the  breaches  hereinafter  alleged ;  yet  M.  unskil- 
fully, negligently,  and  improperly  drew  the 
plans,  took  measurements,  supervised  the  erec- 
tion, and  granted  certificate!  for  the  instal- 
ments of  the  contract  money  and  for  the  final 
balance,  and  for  work  which  had  not  been  done ; 
and  by  reason  of  the  premises  the  Plaintiffs  lost 
the  moneys  paid  to  A.  and  B.,  and  the  moneys 
paid  to  the  Defendant  for  commission  thereon. 
M.  pleaded  his  appointment  was  not  under  seaL 
Demurrer.  Mdd,  that  the  appointment  ought 
to  be  under  seal;  but  heta,  also,  that  the 
declaration  suffidentiy  alleged  the  commission 
Jiad  been  paid  to  M.  And  further  held,  that  as 
the  agreement  had  been  exeouted,  and  was 
within  the  scope  of  the  Corporation's  aatliority, 
the   Plaintiffii   Qovld  sue    M.  for  negU^enoe, 
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FUhmongers*  Company  v.  Robertson  (5  M.  &  Or. 
131),  Clarke  y.  Crickfidd  Union  (21  L.  J.  Q.  B. 
949),  and  BoycU  Amtraiian  Steam  Naviga- 
turn  Company  y.  MarzeUi  (11  Exch.  228) 
followed.  Municipal  CJouncil  or  Sydnby  v. 
M'Bbath     142 

3. Contract  vnih  Corporation — Seal — A  rehi- 

teeCs  Certificate — Pleading J\  Declaration  that 
Defendants  contracted  to  baild  a  Town  Hall  of 
good  materialB,  and  should  be  responsible  for  the 
works,  and  should  make  good  at  their  own 
expense  any  damage  or  defect  in'  the  works, 
until  they  should  have  been  taken  oyer  by  the 
City  Architect  in  a  complete  and  finished  state, 
and  that  no  certificate  or  approyal  of  any  work 
by  any  officer  of  the  Plaintins  should  prejudice 
the  right  of  the  PUuntifis  against  the  contractors 
other  than  the  due  fulfilment  of  the  said  con- 
tract ;  and  that  the  Plaintiffs  should  pay  by 
instalments  20  p.c,,  &c.,  25  p.c.  when  the 
whole  should  haye  been  completed,  and  the 
remaining  15  p.  c.  to  be  paid  after  the  expiration 
of  two  weeks  from  the  completion  of  the  said 
works,  and  a  certificate  under  the  hand  of  the 
City  Architect  that  the  whole  of  the  said  works 
had  been  satisfactorily  completed;  that  the 
Defendants  performed  certain  works;  that  all 
conditions  were  fulfilled,  Stc,\  that  the  whole  of 
the  said  works  were  not  done  in  ti^e  best 
manner,  but  a  large  portion  badly ;  bv  reason 
whereof  the  Plaintiffs  lost  the  moneys  paid  to  the 
Defendants  in  respect  thereof,  and  the  whole  of 
the  works  were  worthless.  Plea :  That  the  con- 
tract was  not  under  the  corporate  seal.  Heldt 
on  demurrer,  the  contract  must  be  under  the 
corporate  seaL  Hdd,  aUo,  that  the  declaration 
did  not  allege  the  contract  moneys  had  been 
paid.  The  Defendants  also  pleaded  that  the 
Architect's  approval  had  been  giyen,  and  was 
binding  on  the  Plaintiffii.  Held  {per  Martin, 
CJ.,  and  WiNDSTKB,  J. — Manning  J.,  diet,), 
that  the  Architect  was  not  a  final  arbiter,  and 
that  the  Plaintiffs  could  sue.  Municipal  Coun- 
cil ov  Stdnst  v.  Evers    151 

4. Contract  for  sale  of  real  estate^No  title 

See  Damages. 

5. Contract  ky  infant 

See  Mining  Act. 

6. Contract  by  Oovemment — Gazette  evidence 

See  CaowN  Lands  Act  2. 
And  see  Addenda,  p.  xiv. 

CONVEYANCE —Parcels—Frontage  -  Conflict- 
ing Descriptions 

See  Parcels. 
CORPORATION 

Su  Contract  2,  3.    Larceny. 

COSTS— Practice— Cost  of  preparing  brief— No 
notice  of  trial.l  Special  circumstances  may 
entitle  a  Defendant  to  costs  of  instructions  for 
brief,  drawing  and  copy,  although  no  notice  of 
trial  has  been  giyen.  (Martin,  C.J.,  diss,) 
Shepherd  V.  St.  Baker 129 

2. D^amation — Farthing  damages— Certi- 

ficaU— Proof— Statute  <f  EUxabetk,  43  Eliz.  c.  6 


—District  Court  Act,  22  Ttc^  No.  18  ».  101.] 
The  Plaintiffs,  in  an  action  of  libel  for  an  article 
reflecting  seyerely  on  the  way  in  which  picnics 
at  their  pleasure  ground  were  conducted, 
obtained  a  yerdict  for  one  farthing.  Thirty 
witnesses  were  called  for  the  Plaintiffs,  and 
twenty-fiye  for  the  Defendants.  The  eyidence 
was  yery  conflicting,  and  the  trial  lasted  eleyen 
dtkjB,  The  Judge  at  the  trial,  without  opposi- 
tion on  the  part  of  the  Defendants,  certified  for 
costs  under  the  District  Court  Act,  s.  101.  The 
Defendants  subsequently  applied  b^  summons 
for  the  Judge  to  certify  under  43  Eliz.  c.  6,  so 
as  to  reduce  the  Plaintiffs'  costs  to  one  farthing. 
The  Judge  referred  this  to  the  Full  Court. 
Held,  that  the  objects  of  the  two  Statutes 
were  the  same — to  preyent  actions  fit  for  the 
inferior  Courts  from  oeing  brought  in  the  supe- 
rior tribunals.  Hsld,  thn'efore,  that  to  grant  a 
certificate  under  the  Statute  of  Elizabeth,  would 
be  inconsistent  with  the  preyious  grant  of  the 
certificate  under  the  District  Court  Act,  s.  101. 
Moore  V.  Hatnbs  (b)     350 

And  see  Addenda,  p.  xiy. 

CREDITORS  REMEDIES  ACT— 19  Vic., 
No.  \2— Insolvency  of  Judgment  Creditor  in 
New  Zealand^  Hevival  of  judgment  m  New 
South  Wales— Practice — Amendmtnt  of  sum- 
mons—Com. Law  Proc.  Act  ss,  102,  172— 
Besdnding  Judge's  ordsr.]  After  judgment 
recoyered  in  New  Zealand,  the  Plaintiff 
became  bankrupt.  A  memorial  of  the  judg- 
ment was  afterwards  filed  in  the  Supreme 
Court  of  New  South  Wales.  A  summons  in 
this  Court  under  s.  3  of  the  Creditors  Remedies 
Act  was  taken  out  in  the  Plaintiff's  name,  but 
with  his  Trustee's  consent,  for  execution  to 
issue.  The  Defendant  objected  that  the  Plain- 
tiff was  bankrupt.  Mr.  Justice  Windeyer  made 
an  order  that  a  suggestion  should  be  entered 
that  the  Trustee  was  entitled  to  execution,  and 
that  it  should  issue  in  his  name.  The  Defen- 
dant took  out  a  summons  to  rescind  this  order, 
which  was  referred  to  the  Pull  Court  Held, 
by  Martin,  C.  J.,  and  Windbyer,  J.,  that  the 
order  was  irregular,  and  must  be  rescinded. 
Semble,  that  the  judgment  could  be  reyiyed 
here.  The  proper  course  would  haye  been  (1) 
to  take  out  a' summons  to  reyiye  the  judgment 
in  the  Trustee's  name  (2),  then  a  second 
summons  for  execution  to  issue.  Held,  also, 
that  though  no  new  circumstance  or  mistake  in 
the  facts  be  shown,  a  Judge  may  hear  an  ap- 
plication to  rescind  a  former  order.  But,  in 
most  cases,  he  will  refuse  to  do  so.  Beerb  v. 
CZERWONKA  355 

CRIMINAL  LAW 

See  Assault. 

Autrefois  Acquit. 
Bigamy. 
Embezzlement. 
False  Pretences. 
Jurisdiction. 
Larceny. 
Lotteries  Act. 
Personation. 
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CROWN  LANDS  AOVS-^ Alienation  Act,  1801, 
see.  IB—EoceciUion  of  iran^er,  date  in  blanks 
before  first  yearns  residence  completed — Land 
TrcuMfer  Declaratory  Act  of  1879  retrospective.] 
E.,  a  free  selector,  signed  a  transfer  of  his  selec- 
tion in  1876,  a  month  before  he  had  completed 
his  first  year's  residence,  to  B.  The  date  was 
left  blank,  but  E.  gave  B.  authority  to  fill  it  in 
when  the  year  was  completed.  B.  accordingly 
filled  in  the  date  and  lodged  it  at  the  Lands 
Office.  Held,  that  the  legal  estate  passed  to  B. 
BATLisa  V.  Eyerxtt  (a) ...       26 

2. Alienation   Act   of  1861,    «.   1,   13— 

—Amendment  Act,  1875,  ss.  2,  4,  t— Evidence  qf 
Contract  to  grant  land  by  virtue  of  improvements 
— Notice  in  Oovermment  Gazette,]  A  copy  of  the 
Oovemment  Oatette,  containing  a  notice  approv- 
ing of  an  application  to  ourchase  land  by  virtue 
of  improvements  is  evidence  of  a  contract  to 
grant  the  land  in  fee  simple,  so  as  to  take  it  out 
of  the  definition  of  "  Crown  Lands."  Semble 
{by  MAimiira,  J.)  A  selection  made  after 
such  notice  cannot  be  supported  by  showing 
the  improvements  were,  m  fact,  under  £40. 
LoBD  V.  Cltns       36 

3. Alienation  Act,  1861,  «.  IS—St^ficieney 

(^description  in  applicoHon  for  selection  —  New 
Trial— Costs.]  A.  applied  at  the  Wagga  Lands 
Office  to  select  land  by  the  description  **  County 
of  C,  Parish  of  8.  J.,  320  acres  north  of  Mr. 
Hammond's  selection  firom  the  Springs."  A. 
paid  the  deposit  money,  and  fulfilled  the  con- 
ditions of  residence  and  improvements.  Losing 
possession,  A.  brought  ejectment.  Held,  the 
description  was  void  for  uncertainty,  and  the 
application  invalid.  Flood  v.  Longford  {Knox, 
449),  discussed.  Costs  of  motion  for  new  trial 
to  abide  the  event,  as  Plaintiff  came  to  support 
the  ruling  of  the  Judge.  M'Cbxa  v.  Roper 
(a) 232 

4. 39  Vic,,  No.  13,  ss.  6  and  II— Tran^sr 

of  conditional  purchcue  to  infant  under  sixteen 
years  of  age — Keg,  L  34  qf  BtgtUeUions  qf  1875 
tUtra  vires.  ]  A  conditional  purchase  made  under 
the  Crown  Lands  Alienation  Act  of  1861  (25 
Vict.,  No.  1)  was  transferred  after  the  passing 
of  the  Lands  Acts  Amendment  Act  of  1875 
(39  Vict.,  No.  13)  to  an  infant  under  the  a^e  of 
sixteen  years.  The  transfer  was  made  within 
three  years  of  the  conditional  purchase.  Held, 
that  tiie  transfer  was  valid.  Held,  cdso,  that 
Reg.  I.  34  of  the  Regulations  of  1875,  bo  far  as  it 
professes  to  prohibit  such  a  transfer,  is  ultra 
vires.    Ctjdmorb  v.  Wilson        228 

5. Amendment  Act,  1875,  ».  13—  Volunteer 

Land  Order — Part  qf  measured  portion — Sub-di- 
vision Fee — Minister's  approval  not  condition 
precedent — Minutes  inadmissible.]  L.,  under  a 
Volunteer  Land  Order,  took  up  50  acres,  part 
of  a  measured  portion.  The  Minister  expressed 
no  approval  or  disapproval  of  the  sub-division, 
but  subeequentiy  affected  to  cancel  L.*s  applica- 
tion on  other  grounds.  Hdd,  that  the  Minister's 
approval  is  not  a  condition  precedent  and  neces- 
sary to  the  validity  of  such  a  veloction.   Minutes 


endorsed  by  the  Minister  on  the  application 
rejected.    Query,  when  must  the  sub-division  fee 

be  paid.    Lee  v.  Stephenson     32 

6. Compensation  for  Improvements — Sing- 

barking— 4Z  Vict,,  No,  29,  ss.  S,  15.]  Ringbark- 
ing  is  an  "  improvement  *'  for  whidi  a  Court  of 
Petty  Sessions  may  order  compensation  under 
section  15  of  the  Lands  Acts  Further  Amend- 
ment Act  of  1880  (43  Vict.,  No.  29).  Ex  parte 
Geoboe  Thomas     ...        39 

7. Grown    Lands — Ttmber    regulations — 

Seizure  by  forest  ranaer— Possession,]  The 
ranj^er,  finding  cut  timber  on  the  reserves  of 
which  the  Plaintiff  was  lessee,  seized  and  sold 
it  under  the  pegulationa.  In  an  action  of 
trover  against  the  purchaser.  Held,  that  the 
seizure  of  the  ranger,  being  primd  facte  lawful, 
the  possession  IumI  passed  therein  from  the 
Plainti£^  and  he  could  not  maintain  trover. 
Held,  also,  by  Mabtin,  C.  J.,  that  the  Bench 
of  Petty  Sessions  was  the  proper  tribunal 
to  determine  the  legality  of  the  seizure, 
and  not  the  Supreme  Court  DuMoMte^ 
MANNDfO  J.,  whether  the  Plaintiff  might  not 
have  disputed  the  legality  at  fiwt  ;>riMff.    Bar- 

BOUB  If.  Crump       S9 

DAMAGES— CofUroet  for  sale  of  real  esAaU— 
No  tide — Damages.]  M.,  knowing  he  had  a 
seriously  defective  titie,  contracted  to  sell  laud 
to  P.,  who  was  ignorant  of  the  defect.  P.  took 
possession,  and  fenced  at  a  cost  of  £30.  M., 
failing  to  complete,  P.  brought  an  action  for 
breach  of  contract,  and  recovered  the  cost  of 
the  fencing.  Held  by  Martin,  C.J.,  and 
WiNDBTER,  J.  (Maknino,  J.,  dissenting),  that 
a  rule  nisi  should  be  granted  to  reduce  the 
damages  by  the  cost  of  fencing.  Qfttcfy — 
Whether,  if  the  fencing  had  been  in  the  con- 
templation of  both  parties  when  the  contract 
was  made,  the  Plaintiff  could  have  recovered 
these  damages  in  a  special  action.  Pickhillb 
v.  Matthews         79 

See  also  Bills  op  Exchange  1. 

Mortgage  2,  3. 
And  see  Addenda,  p.  ziv. 
DEED.    See  Parcels. 

DEFAMATJO^—Privileged  CommumcaiHm^ 
Debtor  and  Creditor  —  Mutual  Interest  —  Bona 
fides— New  Trial.]  A.  had  insured  his  goods 
and  premises  in  a  company  of  which  B.  was 
the  agent.  C.  was  a  creditor  of  A.'8,  and 
held  a  bill  of  sale  over  his  goods  and 
premises.  The  premises  were  burnt  down.  C. 
not  wishing  the  insurance  money  to  pass 
through  B.*s  hands,  uttered  slanderous  words  of 
of  him  to  A.  and  others  interested  in  the 
money.  At  the  trial  of  the  action,  B.  v,  C.  for 
the  slander,  C.  disclaimed  any  imputation 
a^nst  B.'s  solvency  or  honesty.  The  Judge 
directed  the  jury  that  the  occasion  was  not 
privileged.  Verdict  for  B.  C.  moyed  for  a 
new  trial.  Held,  that  the  occasion  was  pri- 
vileged. Held,  also,  by  Martut,  C.J.,  and 
Manning,  J.,  that,  as  C.  admitted  sabstao- 
tially   that   the    imputation   wa«   unfounded, 
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there  oould  not  have  been  bona  Jtdu,  and 
that,  therefore,  it  was  nieless  to  erant  a  new 
trial.  BtU,  held  by  Wikdetes,  J.,  diss,  that  the 
question  of  bona  Jides  was  one  for  the  jory,  and 
tnat,  therefore,  G.  was  entitled  to  new  trial. 
Blackham  v.  Pugh  (2  C.B.,  611  ;  15  L  J.C.P., 
390),  and  Harrison  v.  Bush  (5  EL  &  BL,  344 ;  26 
L.J.Q.B.,  25;  1  Jur.  N.S.,  846),  approved  and 
discussed.    Wauoh  v.  Watson 1 

2. Banker  and  Customer— Branches  of  same 

Bank— Privileged  Communication — Bona  Jides.] 
A.  gave  note  to  B,  payable  at  U.  Bank  at  W. 
6.  placed  note  for  collectien  at  G.  branch  of 
Defendant  Bank,  who  forwarded  it  to  their 
branch  at  W.  The  W.  branch  negligently  pre- 
sented it  a  day  too  late  at  the  U.  Sank,  who, 
according  to  custom  of  banks,  declined  to  pay 
it  without  a  fresh  cheque  from  A.  The  W. 
branch  then  wrote  to  B.,  **  Note  dishonoured  ; 
answer,  overdue."  A.  sued  the  Bank  for  libel. 
The  Judffe  at  the  trial  held  the  letter  not 
privilc^d.  A  verdict  being  obtained  by  the 
rlaintiff,  the  Bank  moved  to  set  it  aside.  Held, 
that  the  branches  must  be  considered  as  one 
Bank,  and  that  the  letter  to  a  customer  was 
primd  facte  privileged.  But,  held,  that  the 
privilege  did  not  protect  the  misrepresentation, 
and  new  trial  refused.  Qwery— How  far  the 
direction  ''payable  at  W.,"  if  written  in  the 
margin  is  a  material  part  of  the  note.  M  'Nickle 
V,  Bank  of  Nkw  South  Walks 7 

3. Privileged  communiccUion — Banker  and 

customer. 1  A.  deposited  PlaintiflTs  cheque 
drawn  on  a  bank  at  S.  in  the  Defendants*  buik 
at  M.,  for  collection.  The  same  day  the  Defen- 
dants* bank  returned  the  cheque  to  A. ,  with  a 
printed  form  "that  it  had  been  refused  pay- 
ment at  the  place  where  payable.  Answer 
.*'  The  cheque,  in  fact,  had  not 
left  M.  owing  to  the  discovery  by  some  other 
bank  of  an  irregularity  in  the  indorsement,  and 
of  course  had  not  been  presented.  There  was 
no  evidence  of  malice.  In  an  action  for  the 
libel  Plaintiff  reoovei'ed  £100.  Held,  that  there 
was  no  privilege,  for,  as  there  had  been  no  pre- 
sentation, there  had  been  no  dishonor  and  no 
duty  to  communicate  to  the  customer,  A. 
Bbowne  v.  Bank  or  Avstralasu         ...       325 

4. Imprisonment    of  Dtfendant^6     Vic, 

No.  17,  S.S.  3,  32,  43—11  Vis,  No.  13,  s,  14 
—37  Vic.  No.  11,  s.  4  —  Sequestration  qf 
his  estate — Plaintiff  can  prove  his  judgment 
against  Dtfendant*s  estate — Election  ]  S.  sued 
D.  for  defamation  and  obtained  judgment, 
whereupon  he  sued  out  ca.  so.  and  imprisoned 
D.  Whilst  D.  was  in  prison,  S.  obtained 
sequestration  of  D.*s  estate  on  a  distinct  debt, 
ana  tried  to  prove  his  defamation  iudgment. 
The  Chief  Commissioner  ordered  it  to  be  entered 
as  a  claim,  with  leave  to  8.  to  prefer  his  proof 
again,  when  D.*s  year  of  imprisonment  was  oat. 
S.  waited  that  time,  and  again  preferred  his 
proof,  which  was  then  admitted.  D.  appealed. 
Meld,  that  the  defamation  creditor  was  entitled 


to  prove  for  his  judgment.  In  the  Insolyknct 
OF  G.  R.  DiBBs— Claim  of  J.  Shepherd       10 

5. Absolute  privilege  qf  questions   in  the 

Assembly—MaUer  of  p/ukMc  interest — Evidence 
of  malice  for  the  Jury — Nontuit.']  No  action 
for  defamation  will  lie  upon  any  question  put 
by  a  Member  of  a  Colonial  Parliament  in  the 
course  of  its  proceedings.  Probably  such  ques- 
tion may  be  used  as  evidence  of  malicious  intent 
in  the  use  of  defamatory  statements  on  an 
occasion,  primd  facie  privilege,  outside  Par- 
liament. But  such  question,  uidess  unmistakably 
malicious,  will  not  by  itself  be  sufficient  evi- 
dence of  malice  to  so  to  the  jury.  W^hen  the 
occasion  is  privileged,  the  Ju(^e  should  not  let 
the  case  go  to  the  jury  unless  the  Defendant's 
conduct  has  been  inconsistent  with  bona  fides. 
It  is  not  sufficient  that  it  has  been  consistent 
with  mala  fides,  M.,  the  Defendant,  an  MP., 
in  a  conversation  with  W.  (also  an  M.P.  and 
alderman  of  Sydney),  about  a  scheme  for  sup- 
plying Sydney  with  water,  accused  G.,  the 
Plaintiff,  of  mefficiency  as  an  engineer.  W. 
was  the  chairman  of  a  committee  to  advocate 
this  scheme,  of  which  G.  was  author  M. 
afterwards  gave  notice  in  Parliament  of  ques- 
tions insinuating  G.'s  incapacity.  Before  the 
questions  were  actually  put,  W.  told  M.  that  he 
had  been  misinformed,  but,  nevertheless,  he 
did  not  withdraw  the  questions.  Heid,  that 
the  questions  in  Parliament  were  absolutely 
privileged.  Held,  also,  that,  under  the  circum- 
stances, G.'s  efficiency  was  a  matter  of  public 
interest ;  that  the  interview  with  W.  was  primd 
facie  privileged,  and  that  there  was  no  evi- 
dence of  express  malice  for  the  jury.  Giffs  v, 
M'Elhons 18 

fh— ^Newspaper— Defence — Public  Benefit — 
11  Vict.  No.  13,  s,  ^—Artieles  in  the  Defendants' 
newspaper  not  referring  to  the  Plaintiffs  or  the 
subject  qf  the  acUon  admitted  to  show  the  Defen- 
dants did  not  pubUsh  for  the  public  ben^t — 
Evidence,]  The  proprietors  of  a  picnic  ground 
sued  the  owners  of  a  newspaper  for  a  libellous 
article  reflecting  on  the  conduct  of  a  picnic  at 
the  Plaintiffs'  ground.  Two  copies  of  the  news- 
paper— one  containing  the  libel  and  another  a 
reference  to  it — were  put  in  by  the  Plaintiffs. 
Each  copy  contained  an  article  of  a  sensational 
charactcKT,  but  not  referring  in  any  way  to  the 
Plaintiffs,  their  ground  or  the  libel.  Plaintifis' 
counsel  claimed  to  comment  on  these  articles  to 
shew  that  the  libel,  if  true,  was  not  printed  for 
the  public  benefit,  but  to  gratify  the  degraded 
tastes  of  the  Defendants'  customers.  Held  (by 
Martin,  C.  J.,  and  Manning,  J.,  Windster, 
J.,  dissentiente),  that  such  comments  were  ad- 
missible, and  that  the  articles  were  properly 
admitted.  SembU  {per  Martin,  C.  J.,  and 
Manning,  J.>,  that  to  render  such  articles  ad- 
missible, they  must  on  the  face  of  them  shew 
they  were  written  for  an  improper  motive. 
Moore  v.  Haynes  (a)       327 

7 Farthing  damages 

See  Costs  2 


VI, 


M!W  SOUTH  WALES  LAW  ftPPORM. 


DISTRICT  COTJBT—Ajmeal— Death    qf  sole 
Defendant  does  not  d^eat  PlaintijBrs  appeal. 
See  Partnebship. 

2. Appeal  under  AA^  Vict.,  No,  30,  s,  1— 

Bute  nisi — Practice.]  A  rule  nisi  by  way  of 
appeal  from  a  decision  in  the  District  Coart  is 
bad  unless  granted  on  affidavit,  or  on  a  copy  of 
the  Judge's  notes.  Airbt  v.  M'Mahon...      132 

3. Appeal  under  44   Vict.  No,  30,  s.  1— 

Judge's  notes — Affidavit — Burial — Trespass  to  a 
grave— Necropolis  Acti  31  Via.,  -ATo.  14.]  It  is 
sufficient,  on  applying  for  a  rule  nisi  by  way  of 
appeal  against  a  decision  of  a  Distriet  Court 


append  a  certificate  to  the  notes.  Per  Man- 
NINO,  J.  An  affidavit  is  unneoessarv.  Airey  v. 
M*Mahon,  p.  132,  distinguished.  B.  had  paid 
monev  to  the  Trustees  of  the  Necropolis  Ceme- 
tery for  the  exclusive  right  of  burial  m  a  certain 
grave,  but  received  no  grant  by  deed.  C.'s  wife 
ordered  the  undertaker  to  bury  her  in  that 
grave.  C.  attended  the  funeral,  but  there  was 
no  other  evidence  that  he  had  anything  to  do 
with  the  burial.  In  an  action  of  trespass  to 
the  grave  against  C,  B.,  who  declined  a  non- 
suit, got  a  verdict  in  the  District  Court.  Held, 
on  appeal,  that  there  was  no  evidence  against 
C,  and  a  verdict  must  be  entered  for  the  De- 
fendant. Qucere,  was  trespass  the  proper  action  ? 
Qucsre,  what  was  the  nature  of  B.'8  estate? 
Bone  v,  Clancy      176 

4. AppealunderU  Vkt.  No.  30,  s,  I— Note 

in  hook  qf  District  Court  Judge — No  request  to 
take  note — Bill  qf  lading — Landing  on  wharf- 
Wharf  must  be  **  convenient "  to  consignee  to  take 
away  goods — Passing  entries  for  particular  wharf 
is  an  authority  to  land  there— Customs  ReguUUion 
Act  (42  Vict,  No.  19)  ss.  47,  49.]  During  a  trial 
in  the  District  Court  the  Judse  was  not  asked  to 
take  a  note  of  a  point  of  law  raised  by  the 
Appellant's  solicitor,  but  did  in  fact  take  a 
note.  The  solicitor  also  filed  an  affidavit  that 
he  had  raised  such  point  Held,  that  this  was 
sufficient  to  enable  the  point  to  be  discussed  on 
appeal.  Seymour  v.  Coulscn  (6  Q.B.  Div.  359, 
364)  and  Morgan  v.  Bees  (6  Q.B.  Div.  508,  514) 
followed.  Qoods  were  shipped  in  London  on  the 
"Champion"  under  a  but  of  lading  *'to  be 
delivered  at  the  port  of  Sydney"  to  the  con- 
signee. The  bill  of  ladins  also  contained  a 
clause — ' '  The  master  is  to  deliver  the  goods  with 
all  despatch,  and  the  consignees  are  to  be  ready 
to  receive  them  within  fortv-eight  hours  after 
the  ship  commences  to  unload,  otherwise  the 
master  may  discharge  and  store  them  at  the 
expense  and  risk  of  the  owners  of  the  goods." 
The  *'  Champion  "  on  her  arrival  at  Sydney  was 
moored  alon^^ude  the  *' Australian  Wharf." 
After  advertising  in  the  usual  way  notice  of 
discharge,  the  "Champion"  commenced  to 
unload  on  May  16th.  The  Plaintiff  passed 
entries  for  the  wharf  under  42  Vict.  No.  19. 
On  May  16th,    17th,   or  18th,   the   PlaintiTs 


goods  were  landed.  The  caigo  was  landed  very 
rapidly,  and  the  wharf  was  soon  so  blocked  that 
the  Plainti£r8  drajrmen  were  unable  to  find  the 
goods,  which  were  ultimately  lost.  By  the 
custom  of  the  port  of  Sydney,  delivery  at  the 
wharf  is  delivery  to  the  consignee.  The  District 
Court  Judfi;e  found  that  there  was  no  default  on 
the  part  of  the  Plaintiff*s  carriers,  and  that  the 
wharf  was  not  a  convenient  and  proper  one  for 
ships  from  Enffland  to  dischtfge  caivo  on, 
and  gave  a  verdict  for  the  Plainti£  On  ap- 
peal. Held,  that  the  Plaintiff,  having  passed 
entries  for  the  "Australian  Wluuriu'*  had 
authorised  the  master  to  land  the  goods  there. 
But  held,  also,  that  the  mere  landing  of  the 
goods  on  the  wharf  is  not  sufficient  delivery. 
They  must  be  so  landed  that  the  consignee  can 
get  them.  Verdict  sustained.  TmsLST  v. 
Cook 36S 

5. 22    Vict.,  No,   18,  s.  94— Jhiie  1I»— 

i^o^e  of  AppeaX— Condition  Precedent  ]  The 
District  Court  Judge  nonsuited  the  Plaintifl^ 
but  stayed  execution  for  a  month  "to  enable 
him  to  decide  whether  he  would  appeal  or 
not."  Plaintiff  gave  notice  of  appeal  uter  six 
days,  but  before  the  month  had  expired.  Held^ 
that  notice  within  six  clear  days  was  a  condition 

Srecedent  to  the  right  of  appeal  CowUmg  ▼. 
racdonald  (1  S.  C.  R.  341.)  foUowed.  Park 
Gate  Iron  Company  v.  Coates  (L.R.,  5  C.  P.  634) 
distinguished.    Murfht  v,  Coman       ...      179 

6. Amendment  of  Plaint — Substitution  <2f 

Plaintifss.  109.]  In  an  action  for  goods  sold 
and  delivered,  the  Judge  at  the  trial  has  no 
power  under  Secti&n  109  of  the  District  Court 
Act  (22  Vict,  No.  18)  to  amend  the  plaint  by 
striking  out  the  names  of  tiie  Plaintiffii,  and 
substituting  other  persons  as  Plaintiflb.  Blahe 
V.  Done  (31  L.J.  Ex.  100)  *ii«fangnm}iAii  Lxwis 
v,  Mabom 184 

7. Trial— Notice  for  a  Jury— Rules  67, 

68,  181— JTaJrcr — Verdict  against  evidence — 
"Day  qf  Hearing"— New  TVial— Opinion  qf 
District  Court  Judge — Supreme  Court  Issue.] 
A  Supreme  Court  issue  came  on  for  trial 
before  the  District  Court  Judee  sitting  alone. 
The  Plaintiff  obtained  an  adjournment,  and 
during  the  interval  gave  four  days'  notice 
for  a  jury.  On  the  second  time  the  caoae 
was  called  the  Defendant  protested  against 
the  Jury  tryins  the  case,  but  on  his  protest 
being  ovenmed  took  part  in  the  trial.  Held, 
that  the  notice  for  a  jury  was  insufficient,  as  it 
must  be  given  four  clear  days  before  "  the  day 
of  hearing,  which  means  the  first  daiy  qf  the 
sittings  in  which  the  cause  is  set  down.  But 
held,  that  the  Defendant,  by  taldng  oart  in  the 
trial,  had  waived  the  objection.  SemUe^  that 
the  waiver  was  for  that  occasion  only,  and  that 
the  new  trial,  granted  on  other  grounds,  must 
nut  be  tried  oy  a  jury.  The  opinion  of  the 
District  Court  Judge  is  an  element  in  granting 
a  new  trial  on  the  ground  that  the  verdict  is 
against  evidence.    Pools  v.  RiCKARDe.         181 
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8. District  CaurU  Act,  ».  l-^urisdictionr-^ 

Bi^ht-o/'Way — User.]  An  action  in  which  the 
existence  of  a  right-of-way,  acquired  by  the 
public  by  user,  is  in  question,  cannot  be  tried  in 
the  District  Court.  Manning,  J.,  diss.  Ex 
PASTE  M'Gbeoor 45 

See  Quarter  Sessions.    Costs  2. 

^       EJECTMENT.    See  Addenda,  p.  xiy. 

ELECTIONS EUctorai    Act Pertonatim 

—Notice  of  Election— Jurisdiction  of  Quarter 
Sessions 

Ses  Personation. 

2 Invalid  because  poll  closed  a  quarter  of  an 

hour  too  early 

See  MniaciFALiTiES  Act. 

EMBEZZLEMENT  —  Criminal  Law  —  Larceny 
—Embezzlement— 7  6:  8  Qto,  1 T..  c.  29,  »,  47, 
16  Vie>,  No.  18,  s,  13].  The  prisoner  was  in- 
dicted for  larceny  of  bottles  belonging  to  his 
master,  who  had  commissioned  him  to  sell  theuL 
He  had  sold  them,  but  did  not  return  to  his 
employment  or  gpve  up  the  proceeds.  Held, 
that,  under  the  mformation,  he  could  not  be 
oonvicted  of  embezzling  the  proceeds.  B.  v. 
Mahomet     89 

EVIDENCE— iS'ee  Crown  Lands  Acfb  2,  5. 
Defamation  6,  6.  Gaming. 
Laroent  2. 

EXECUTION.    See  Fieri  Facias. 

FALSE  PRETENCES  — CrmttRo^  Law  — Oh- 
tainmg  money  by  false  pretences— Payment  to 
third  party,]  Conviction  for  obtaining  money 
bv  false  pretences.  The  Defendant,  by  means 
of  a  fdise  representation  made  to  a  station- 
master,  obtained  from  the  ticket-clerk  a  railway 
ticket  which,  it  was  understood,  the  station- 
master  should  pay  for,  and  which  he  subse- 
quently did  pay  for  out  of  his  own  moneys.  Held, 
that  the  conviction  was  £[ood.  The  payment  to 
the  ticket-clerk  was  equivalent  to  payment  to 
the  Defendent.    R.  p.  Doyle     497 

FIEBI  ¥AGIA&— Interpleader  issue— Issue  m 
general  terms— Claimant  rsstricted  to  the  claim 
origincUly  made — Execution  qf  writ  of  fi,  fa, — 
Lodging  qfwrit  with  Sheriff  an  act  of  the  Court — 
Giving  priority  over  Bill  of  Sale  executed  at 
earlier  hour  on  the  the  »ame  day— Statute  of 
Frauds— 29  Car.  II„  c.  3,  ss.  14,  15,  and  16.] 
The  Plaintiff  gave  notice  to  a  bailiff  in  possession 
of  the  goods  of  a  judgment  debtor  in  execution 
under  a  writ  of  fi.  fa.  that  he  claimed  the  goods 
under  a  bill  of  sale  of  a  certain  date,  and  an 
interpleader  order  was  obtained  on  an  affidavit 
by  the  Plaintiff  setting  up  a  bill  of  sale  of  that 
date,  but  the  order  directed  an  issue  in  general 
terms.  Held,  that  the  Plaintiff  was  restricted  by 
the  terms  of  his  claim,  and  could  not  at  the  trial 
rely  on  an  early  execution  of  the  bill  of  sale. 
On  the  trial  of  an  issue  directed  by  an  inter- 
pleader order  it  appeared  that  a  judgment 
debtor  had  executed  a  bill  of  sale  of  his  gi^s  to 


the  Plaintifl^  and  given  him  possession  at  nine 
o'clock  in  the  morning.  At  half-past  eleven 
o'clock  on  the  momins  of  the  same  day  a  writ  of 
Ji,fa.  was  lodged  by  the  Defendant,  a  judgment 
creditor,  in  the  hands  of  the  Sheriff  for  execu- 
tion on  the  ffoods  of  the  debtor.  Held  {per 
Manning  and  Windetbr,  J.  J. —Martin,  C.J., 
dissentiente),  that  the  lodging  of  the  writ  was  the 
act  of  the  Court,  and  bound  the  goods  from  the 
earliest  possible  hour  of  the  day,  and  that,  there- 
fore, the  execution  creditor  had  priority  over  the 
claimant  under  the  bill  of  sale.  Qucere,  whether 
the  holder  of  a  bill  of  sale  to  secure  an  advance 
is  a  purchaser  for  valuable  consideration,  and 
within  the  protection  of  section  16  of  the  Statue 
of  Frauds.    Thompson  v.  De  LissA       ...      165 

FIRE  INSURANCE— J?'/>«  Insurance— Interest 
of  Insured  at  Ume  of  Loss— Fully  paid  Vendor.] 
A.  insured  buildings  and  then  sold  them  to  B. 
After  the  purchase  money  had  been  fully  paid, 
but  before  conveyance,  the  buildings  were 
burnt.  A.  executed  a  conveyance,  and  then 
brought  an  action  against  the  Insurance  Com- 
pany. Held  {per  Martin,  C.  J.,  and  Windeter, 
J.,  Manning,  J.,  diss.),  that  A.  had  no  interest 
sufficient  to  sustain  the  action.  One  of  the 
conditions  of  the  policy  was ''Insurances  on 
buildings  in  trust  must  be  so  described  at  the 
time  of  effecting  such  insurances."  Held,  that 
this  did  not  apply  to  a  trust  which  arose  after 
the  date  of  insurance.  Bank  of  N.  S.  W.  v. 
N.  B.  &  Merc.  Insur.  Comfy,  (a)         ...      239 

FIXTURES— ZeMor  and  Lessee— Covenants  in 
lease — Construction 

See  Landlord  and  Tenant. 

GAMING. — Keeping  a  common  Oanung-house 
-Pak-ah'pu— Evidence.]  The  Chinese  Lottery, 
called  Pak-ah-pu,  is  not  a  "game "  at  Common 
Law.  A  paper  signed  by  the  name  of  the  Pak- 
ah-pu  house  was  i^mitted  in  evidence  on  a  wit- 
ness swearinff  he  believed  it  was  found  in  the 
house.  Hela,  per  Manning,  J.,  that  the  evi- 
dence was  rightly  admitted.  R.  v.  Li  Chi  ...   189 

HUSBAND  AND  WIFE.— Jfamcd  Women'e 
Property  Act,  1879,  42  Vic.,  No.  11,  ss. 
2,  3,  5,  6,  U— Savings  Bank  Deposit— Shares 
in  Building  Society— Name  of  Account,]  Mrs. 
C,  a  widow,  opened  an  account  at  the  Savings 
Bank,  and  held  shares  in  a  Building  Society. 
After  her  marriage  to  R.  she  did  not  change 
the  name  of  her  account,  or  of  the  shares. 
She  increased  the  account  out  of  her  own 
earnings,  and  out  of  the  sale  of  the  shares. 
Her  husband  became  insolvent,  and,  under 
consent,  his  official  assignee  obtained  and 
held  the  money  subject  to  the  result  of  an 
action  for  its  recoverv  to  be  brought  against  him 
by  Mrs.  R.  Held,  that  the  onus  of  proof  that 
the  money  was,  in  fact,  the  husband*s,  lay  upon 
the  official  assi^ee.  Held,  that  under  the 
consent  the  official  assignee  could  not  raise  the 
point  that  the  account  and  shares  should  have 
been  in  the  name  of  Mrs.  R.  Held,  semble,  that, 
in  any  case,  it  was  immaterial  in  what  name 
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ftuch  account  or  ehares  stood.     HtJd  also,  that 
the  statements  of  the  husband  were  not  admis- 
sible as  against  the  -wife.    Rtan  v.  Llotd     137 
And  see  Addenda,  p.  xv. 

IMPROVEMENTS—  C(ympen8ation—Ringbark- 
iny— 43  Vict.,  No.  29,  «.  16 

See  Crowk  Lands  Acts  6. 

IMPROVEMENT  PURCHASE— -»wdeiic«  of 
Contract  —  Notice  in  OaaeUe  —  ImprovtmenU 
under  £40 

See  Ckowit  Lands  Acrra  3. 
mFAlUT— Contract, 

See  Mining  Act,  Crown  Lands  Act  4. 

INSANITY — Insanity  of  losing  party  at  trial 

See  New  Tbial. 
INSOLVENCY— ^«w^nnien<  deed—Partmrship 
— Dissolution 

See  Partnership 

2. D^amation—Imprisonment   of  Drfen- 

dant — Sequestration  of  his  Estate — Plaintiff  can 
prove  against  Defendant's  Estate 

See  DisrAMATiON  4. 

3 Insolvent  Act,  5  Via ,  No,   17,  s,  8— 

Alienation  of  cheques  and  notes — Then  existing 
creditor — Fraud — Count  for  money  had  and  re- 
ceived — Practice  on  rule  nisi — Only  one  counsel 
heard,]  R.  H.  (the  Defendant)  and  T.  H.  were 
the  only  partners  of  a  firm  they  knew  to  be  in- 
solvent. R.  H.  sold  his  share  to  M.  for  £5,000 
in  1877.  The  £6000  was  to  be  paid  by  four 
promissory  notes,  made  by  M.  in  favour  of  T. 
U.  and  endorsed  by  him  to  R.  H.,  falling  due 
at  6, 12,  18,  and  24  months.  These  notes  were 
met  by  other  similar  notes,  cheques  and  cash 
payments  out  of  the  funds  of  the  new  firm. 
The  new  firm  sequestrated  its  estate  in  1880, 
havine  been  insolvent  from  the  first  to  ilie 
knowkdge  of  R.  H.  The  ofiicial  assi^ee  sued 
R.  H.  for  the  cheques,  &c.,  aa  void  ahenations, 
and  also  on  a  count  for  money  received  to  his 
use ;  the  particulars  were  confined  to  the  trans- 
actions representing  the  last  two  of  the  original 
notes.  Tne  jury  found  for  the  Plaintiff  with 
special  findings.  Seld,  there  was  evidence  to 
justify  their  finding  R.  H.  to  be  a  *'  then  ex- 
isting creditor"  of  the  firm.  Be/d,  also,  that 
even  if  he  were  not  a  **  then  existing  creditor," 
still  the  official  assignee  could  recover  on  the 
second  count.  For  R.  H.  had  sold  what  he 
knew  belonged  to  the  old  firm's  creditors,  and 
received  payment  out  of  the  assets  of  the  new 
firm's  creditors ;  consequently  the  monejr  be- 
longed ex  oBquo  et  bono  to  the  official  assignee, 
and  could  be  recovered  on  the  count  for  money 
received.  Moses  v.  Macpherlane  (2  Burr,  1006) 
approved  and  followed.  Lyons  v.  Hardy...  369 

And  see  Addenda,  p.  xiv. 

INSURANCE 

iS'ee  FiRB  Insurancs,    Rslkass. 
INTERPLEADER 

See  FixRi  Facias. 
JURISDICTION—  Chairman  of  Quarter  Sessions 
Sureties  of  the  Peace — In  d^ault  imprisonment 
for  tvfelve  months 

See  Sttritizs  of  the  Peacc. 


2,^— District  Court— Tills  to  land^Bigkt^- 
way  by  user 

See  TiTLB  TO  Land. 

3. Quarter  Sessions — Personation 

See  Personation. 

4. Supreme  Court — Timber  Regulations— - 

Seizure  by  Banger — Legality  qf  seizure 

See  Crown  Lands  Acts  7.  ^ 

6. Murder  by  foreign/tr  committed  on  boal 

belonging  to  a  sTUpwrecked  British  ship — Boat 
stranded  on  foreign  shore — Common  Design — 
"  British  sh^,"  18  d:  19  Vict.,  c,  91,  s,  21— 
Interpretation  of  evidence  to  prisoner— Prac- 
tice—Interpreter,  ]  The  *  *  Pluto,^'  a  Britiah  ship, 
was  wrecked.  The  crew  rigged  the  long 
boat,  of  some  8  tons  burthen,  and  sailed  in 
it  to  Melantha.  The  inhabitants,  amongst 
whom  were  the  prisoners,  fired  arrows  from 
canoes  and  from  the  shore,  wounding  the 
captain.  In  attempting  to  escape  to  sea,  ths 
boats  went  ashore  on  a  reef,  part  of  the  island. 
The  prisoners  and  other  natives  waded  out  to 
the  boat  and  killed  the  captain.  JSeld,  by 
Martin,  C.  J.,  that  they  could  not  be  tried  in 
Sydney,  aa  the  jurisdiction  given  to  British 
Courts  by  the  Merchant  Shipping  Act  is  limited 
to  crimes  committed  on  a  British  ship,  //eld, 
also,  that  those  who  do  acts  outside  the  juris-  -< 

diction  cannot  be  held  amenable  to  the  juris- 
diction because  they  took  purt  in  a  common 
design  with  others  committing  crimes  within 
the  jurisdiction,  I/eld,  also,  that  as  the 
offence  was  committed  when  the  boat  was 
ashore,  between  high  and  low  water  mark, 
she  was  not  *'upon  the  high  seas,"  even  if 
she  was  a  '*  British  ship,"  and  consequently, 
there  was  no  iurisdiction.  Li  such  a  trial,  the 
evidence  should  be  interpreted  to  the  prisoners 
from  the  Judge's  notes  at  the  close  of  the  case. 
R.  V.  Waina&Swatoa 408 

LANDLORD  AND  TENANT— i«wor  and 
Lessee — Construction  of  covencuUs  in  m  lease — 
Fixtures.]  In  a  lease  of  vacant  land,  the  lessee, 
his  executors,  administrators,  and  assigns  cove- 
nanted at  the  expiration  of  the  term  to  peace- 
ably and  quietly  leave,  surrender,  and  yield  up 
the  premises  to  the  lessor,  together  with  aU  ^ 
erections,  buildings,  and  improvements  then  in 
or  upon  the  demised  messuages,  tenement^,  land 
and  premises,  or  any  part  thereof,  subject  to 
the  covenant  thereinafter  contained  for  payment 
by  the  lessor,  his  heirs,  executors,  adminis- 
trators, or  assigns  for  the  said  erections  andjhc- 
lures.  The  covenant  so  referred  to  was  a  cove- 
nant by  the  lessor,  his  executors,  administra- 
tors, and  assigns  to  purchase  all  and  everr 
the  said  buildings,  erections,  and  fixtures  which 
should  or  might  be  erected,  or  be  on  the  said 
land  or  here(Staments  at  the  expiration  of  the 
said  term,  and  that  the  price  or  consideratioii  to 
be  paid  for  the  same  should  be  ascertained  and 
fixeid  by  two  disinterested  parties,  to  be  chosen 
as  therein  provided.  Held,  that  "impravt- 
msnts''  must  be  read  ^usdem  gensris  with 
**  erections  and  buUdings,'^  said  that  "•mpr&t«- 
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menu  "  mnit  be  read  aa  conTertible  terma,  and 
that,  therefore,  the  asaigiis  Iq  law  of  the  leaser 
were  not  at  the  expiration  of  the  term  bound  to 
pay  for  trade  Jixturts  used  npon  the  demiaed 
premiaea,  in  connection  with  a  cloth  mill  erected 
thereon  ;  or  for  a  dam  erected  by  the  leeaees 
upon  land  belonging  to  the  lessor  adjoining  the 
demised  land,  and  connected  with  the  doth  mill 
by  piping,  and  used  to  supply  water  thereto. 
Btbnis  V.  Macabthur     57 

JUKYMAN— ^  Minor. 
See  Labceny  2. 
LARCENY.— Zarteny  by  BaiUe—Five  Bank 
Noie» — live  Pieces  of  Baper,]  An  information 
charged  the  i>risoner  with  stealing  five  bank 
notes.  The  eyidence  showed  that  he  had  stolen 
the  notes  entrusted  to  him  as  a  bailee.  The 
Judge  amended  the  information  by  adding  a 
count  charging  the  prisoner  with  stealinff  five 
pieces  of  paper,  and  the  prisoner  was  conyicted. 
Jfe/d,  that  the  conviction  was  wrong.  B,  ▼. 
Daly  and  SmUh{2  S.G.R.,N.S.  151)  over-ruled. 
Rv.  Horns         187 

2. 3ndence^B  A  9,  Ftc,  <J.  113—14  A  15 

Ftc.,  c.  99,  ».  11 — Larceny  qf  Property  qf  Eng- 
Ush  Corporation — Certificate — Companies'  Act, 
1882  {Eng,),  s.  IS— Companies*  Act  {N,8.W.), 
1874—37  Vic,,  No,  19,  s.  n—Jwryman  a  Mvnar 
— 15  Ftc  ,  No,  3,  s,  5.]  Prisoners  were  con- 
victed of  larceny  of  aheep  belonging  to  an 
Engliah  Company  owning  a  station  in  N.S.  W. 
They  were  alao  convicted  on  a  count  laying  the 
property  in  B,  and  Others,  shareholders.  Held, 
that  the  property  was  rightly  laid  in  the  Com- 
pany, though  not  reffistered  under  the  N.S.W. 
Comnanies'  Act,  1874.  Held,  also,  that  the 
simple  production  of  a  certificate  purporting  to 
be  signed  by  the  London  Registrar,  was  sufficient 
evidence  of  the  incorporation.  BaUman  v.  Ser* 
vice  (6  Ap.  Cas.  386)  followed.  B,  v.  Williams 
(1  N,8,W,L,B.  170)  explained.  Semhle,  the 
objection  that  one  of  the  jury  is  a  minor  must 
be  taken  by  challenge,  or  is  too  late.    R.  v. 

Hill 194 

Set  also  Ehbkzzlsmknt. 
UCESSB— Public-house— Mandamus  to  Colonial 
Treasurer  for  issue  qf  license — Licensing  Act  of 
1862—26  Vict.,  No,  14,  s.  IS— Jurisdiction-^DiS' 
cretion  qf  Court.]  Mandamus  will  lie  to  the 
Colonial  Treasurer  for  refusing  to  issue  a  pub- 
lican'a  license  in  accordance  with  a  certificate 
duly  obtained  from  a  bench  of  magistrates. 
But  the  Court  in  its  discretion  refused  a  man- 
damus where  the  premises  for  which  the  license 
was  required  adjoined  the  refreshment-room  of 
a  station,  and  waa  situate  within  th^  station 
yard.  Sembls,  the  Treasurer  may  refuse  to  issue 
a  license  when  the  certificate  has  been 
irregularly  or  fraudulently  obtained.  Ex  parts 
GiBtoir         203 

2 In  a  prosecution  for  selling  liquor  without 

m  license  the  magistrates  may  determine  whether  a 
license  wcu  properly  obtained — Licensing  Act  of 
1862,  26  Vict.,  No.  14,  ts,  3,:66.]  (Per  Martin, 
C.  J.,  in  chambers).     Mx  parts  DmoND  ...    207 


LOTTERIES  ACT— OrJmtnoZ  law— Selling  goods 
by  mMons  of  a  contrivance  or  device— Lotteries 
Act  (16  Vict.,  No.  2,  s,  I)— Evidence,]  Informa- 
tion for  selling  goods  by  means  of  a  contrivance 
or  device  contru7  to  the  Lotteries  Act  (16  Vict., 
No.  2,  s.  1).  The  applicants  for  a  prohibition 
were  the  owners  of  a  shop  on  which  waa  posted 
a  placard  containing  the  following  words : — 
''Mow  to  make  a  start  in  life. — Read  this,  and 
try  it. — ^The  New  Parisian  Hidden  Treasure 
Company  .  .  This  company  is  prepared  to 
sell  parcels  containinjp;  ladies'  fancy  eoods,  &c., 
.  .  and  all  kinds  of  fancy  goods,  from  Paris, 
containing  treasures  of  from  Is.  to  £300,  2s. 
to  £600,  $B.  to  £1000  will  be  included.  Parcela 
for  gentlemen,  containing  Havannah  cigars,  two 
for  Is.,  and  containing  Is.  to  £300  ;  five  parcels 
for  2s.  6d.,  containing  treasures  from  2s.  6d. 
to  £600;  and  ten  parcels  for  5s.,  containing 
treasures  from  5s.  to  £1000."  A  witness  gave 
evidence  that  he  went  into  the  ahop,  and  waa 
met  by  a  man  who  handed  him  one  of  the 

!)lacaras,  saying,  "Step  inside,  and  try  your 
uck."  He  went  inside  and  asked  for  a  centle- 
man*B  packet,  which,  on  being  opened  waa 
found  to  contain  two  cigars  and  a  shifiing.  Held, 
that  there  was  evidence  sufficient  to  support  a 
conviction  on  the  information.  Ex  parti 
Green         93 

MAGISTRATES'  CASES. 

See  Assault.    Criminal  Law. 
Cbowm  Lands  Acts  6,  7. 
NuisANCBs.    Surbths  of  the  Piaok. 

MALICIOUS  INJURIES  TO  PROPERTY. 
See  Autrefois  Acquit. 

MANDAMUS.    See  License  1. 

MASTER  AND  SERVANT. 
See  Addenda,  p.  zvi. 

MINING  ACrr— Mining  Act  (37  Vict.  No.  13)— 
VffntrMt  by  infant  to  transfer  share  not  enforce^ 
ahle,]  A  contract  by  an  infant  to  sell  and 
transfer  his  share  in  a  mining  claim  cannot  be 
enforced.    Dillon  v.  Wood        298 

MORTGAGE— Jfor^flro^e  vnih  covenant  for  quiet 
enjoyment  until  default — Conveyance  by  mortgagee 
ujith  power  of  sale — No  recitals — No  evidence  of 
d^auU — New  trial — Surprise — Mistake  in  con- 
struing deeds  produced  at  trial,]  A.  executed  a 
mortgage  to  B.,  with  power  of  sale  on  default 
and  usual  covenants  for  quiet  enjoyment.  B. 
transferred  by  indorsement  to  C,  subject  to  the 
equitv  of  redemption.  C.  by  indenture  con- 
veyed in  general  terms  to  D.;  this  deed  con- 
tained no  recitals,  it  did  not  jmrport  to  be  in 
exercise  of  the  power  of  sale,  tne  ''parcels** 
differed  in  description  from  those  in  the  mort- 
gage, and  the  mortgagee  had  another  title  in 
him.  Held,  that»  under  these  circumstances, 
and  in  the  absence  of  evidence  of  default  by  the 
mortgagor,  D.  took  subject  to  the  mortgagor'a 
right  to  |)osBession  until  default.  A  rule  nisi  for 
a  new  trial  in  an  action  of  trespaaa  was  granted 
on  the  ground  that  the  Plaintiffii  had  been  taken 
by  surprise  at  the  trial  by  Defendant  putting- in 
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eridenoe  oertoin  unregistered  deeds;  bat  re- 
fused on  the  ground  that  the  verdict  was  against 
eyidenoe.  At  the  argument  of  the  new  trial 
motion  it  appeared  that  at  the  trial  and  on  the 
motion  ni$i  there  had  been  a  mistake  as  to  the 
effect  of  the  Defendant's  deeds.  Held,  that 
there  should  be  a  new  trial.  Stuabt  v. 
Babateits 315 

2. Mortgtige  of  ttation  property — Dejault — 

Payment  on  demand — Reasonable  opportunity  for 
complying — No  covenant  for  quiet  posiesnon  by 
mortgagor  until  default — Doctrine  of  re-deiid$e — 
Seizure^Damdigei.l  The  Plaintiffs  conreyed  by 
way  of  mortgage  their  stations  and  sheep  to  the 
Defendant^  snbiect  to  a  proyiso  for  redemption, 
if  the  PlaintiflB  should  ''on  demand"  pay 
£9000.  The  deed  contained  a  power  of  entry 
and  sale  if  the  sheep  should  be  badly  managed, 
or  if  default  should  be  made  in  payment,  or 
upon  other  specified  defaults.  There  was  no 
covenant  for  the  Mortgagors'  quiet  possession 
until  default  There  were,  howeyer,  covenants 
by  the  Mortgaffors  .that  they  would  obtain 
renewal  of  the  Teases  of  the  runs ;  enforce  pre- 
emptive rights ;  brand  the  stock ;  place  5100 
sheep,  that  were  then  travellinfl;,  on  the  run 
withm  a  reasonable  time ;  would  manage  the 
station  personally;  and  would  send  annual 
returns  of  the  ages,  sexes,  and  numbers  of  the 
sheep  thereon,  to  the  Mortgagee.  The  Mort- 
gagee made  demand  of  the  money  on  the  station, 
and  simultaneously  seirod  the  sheep.  The 
Mortgaffors  sued  him  in  trespass  and  trover. 
Held,  that  on  the  construction  of  the  whole 
deed  the  Mortgasors  were  entitled  to  quiet 
possession  until  ddault  Held,  alt§,  that  thouffh 

S.yment  was  to  be  "on  demand,"  yet  the 
ortgagor  was  entitled  to  a  reasonable  oppor- 
tunity of  complying  with  the  demand,  and  tnat, 
therefore,  the  seizure  was  illegal.  Per  Mabtuc  , 
C.  J.  The  measure  of  the  dunages  is  the  value 
of  the  sheep  seized,  less  the  amount  owed  on 
them.  Per  Maknino,  J.  That  the  jury  are 
not  confined  to  this  measure,  but  may  assess 
damages  liberally  for  the  wrongful  seizure. 
Shsllst  0.  Moors         306 

3. Mortgagee   and   Mortgagor—Notice  of 

Demand  under  Real  Property  Act,  26  Vict,,  No, 
9,  «.  55— DupefucUton  vMh  Tender— Exeeetive 
Demand^No  Damages.]  The  Defendants' Bank 
being  Mortgagees,  demanded,  under  s.  55  of 
the  Real  Prop^iy  Act,  from  the  Plaintiff,  the 
Mortgagor,  tne  sum  of  £20,029  8s.  3d.  as  the 
amount  due  as  principal  and  interest  on  three 
mort^gages  held  bv  the  JBank.  The  Plaintiff  had 
previously  agreed  to  release  his  equity  of  re- 
demption to  the  Bank  and  undertaken  to 
execute  any  documents  necessary  to  effect  a 
transfer.  Subsequently,  he  refused  to  sign  a 
waiver  of  notice  to  redeem,  and  the  Bank  (who 
were  still  on  the  R.  P.  Resistry  as  Mortgagees 
only),  served  him  with  uiis  notice  to  enable 
them  to  carry  out  a  contract  for  sale  they  had 
entered  into  with  one  8.  A  letter  from  the 
Defendants'  attorneys,  sent  at  the  same  time 


as  the  notice  of  demand,  contained  the  following 
passage: — "We  must  give  you  distinctly  to 
understand  that  such  seryice  (that  is  of  the 
notice),  is  entirely  without  prejudice  to  your 
undertaking  to  the  Bank,  and  to  their  strict 
legal  rights  thereunder.  We  may  mention  that 
the  object  of  the  Bank  in  adopting  this  present 
course  is  simplv  for  the  purpose  of  saving  time 
and  expense  which  would  necessarily  arise,  if 
proceedings  in  Equity  were  resorted  to,  with  a 
view  of  compelling  specific  performance  of  your 
undertaking  with  the  Bank.^'  The  Plaintiff,  in 
a  letter  to  the  Bank,  acknowledginff  the  receipt 
of  the  notice,  denied  his  indebtecuiess  in  any 
larger  amount  than  £4500,  and  said,  with 
reference  to  that  sum:  "I  will  immediately 
arrange  for  the  payment  of  the  balance ;  I  will 
pay  aU  the  money  secured  by  the  three  different 
mortoages."  His  letter  was  not  answered  by 
the  Defendants,  who  exercised  their  power  of 
sale,  for  which  the  Plaintiff  sued  them,  and  re- 
covered £3000.  Held,  affirming  the  decision 
of  the  Supreme  Court,  that  these  facts  did  not 
amount  to  a  dispensation  by  the  Defendants 
with  a  tender  by  the  Plaintiff  of  the  amount 
actually  due  on  the  mortgages,  assuming  that 
the  dum  for  £20,029  8s.  Sd,  was  an  excessive 
demand.  Held,  cUio,  that  a  demand  of  more 
than  what  was  actually  due  on  the  mortgages 
did  not  vitiate  the  notice  under  the  R^  Pro- 
perty Act  (26  Vict.  No.  9,  s.  55) ;  or  excuse  a 
mortgaffor  from  the  necessity  of  tendering.  A 
demand  bv  a  mortgagee  of  too  large  an  amount, 
unless  it  be  so  much  and  so  made  as  to  amount 
to  an  announcement  that  it  will  be  useless  to 
tender  any  smaller  amount,  will  not  be  a  dispen- 
sation with  tender  by  the  mortgagor  of  the 
proper  sum.  Held,  alio,  reversing  the  decision 
of  tne  Supreme  Court,  that  if  there  had  been  a 
dispensation  of  tender,  the  Plaintiff  oould  re- 
coyer  no  damages,  as  he  had  parted  with  his 
equity  of  redemption  (by  the  agreement  which 
was  not  pleaded).  Held,  further,  that  the  Privy 
Council  will  not  interfere  with  tiie  discretion  of 
the  Supreme  Court  as  to  the  costs  of  a  motion 
for  a  new  trial  in  such  Court     Campbblxi  v. 

COMMBBCIAL  BaNX  (a) 375 

4. The  facts  were  the  same  as  in  Campbell 

v.  Commercial  Bank  (a)  ante  p.  376,  but  the  jury 
on  the  second  trial  found  that  the  amount  due  on 
the  mortgagee  was  very  considerably  less  than 
£20,029  8s.  3d.  Held  {per  Mastin,  C.J.,  and 
WnmiTiR,  J. — Manning.  J.,  diss,),  that  the 
excessive  demand  did  not  dispense  with  the 
necessity  of  a  tender  by  the  mortgagor  of  the 
proper  amount.  The  facts  that  the  Sf ortaaftee 
has  been  in  possession,  and  has  sold  part  of  the 
property,  and  that  the  accounts  are  complicated 
ana  disputed,  make  no  difference.  (Makniko, 
J.,  diss,)  Campbbll  V,  CoiiMXBCiAL  Bank  (b) 
389 

6. Demand — Waiver   of    Tender — Agents,} 

A  demand  by  a  Mortgagee  of  £20,00(),  where 
only  £4500  if  due,  is  not  an  element  of  evidenoe 
that  tender  by  the  Mortgagor  has  been  waived. 
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Statements  by  clerks  of  the  Bank,  or  of  the 
Bank's  solicitorB,  are  not  eyidenoe  of  the  Bank's 
waiver  of  tender.  Nor  is  the  fact  that  the 
mortgagor  had  sold,  though  not  conveyed,  the 
mortgaged  property  any  evidence  of  such  waiver. 
If  a  Mortgagee  who  has  stated  he  will  not  re- 
convey  afterwards  makes  a  demand,  the  neces- 
sity for  tender  revives.  Campbell  v.  Commxr- 
ciAL  Bakk  (c)  397 

6. See  RxAL  Propxbtt  Act  1. 

MUNICIPAL  CORPORATION— N«^Zi>«ic«5- 
Munidpality  doing  work  authorized  by  Statute — 
Damage  to  an  individual,  ]  Where  a  Corporation 
is  auUiorized  by  Statute  to  do  certain  work, 
they  are  liable  for  injuries  caused  to  the  pro- 
perty of  an  individual  by  their  negligent  per- 
formance of  such  work.  A  Municipal  Corpora- 
tion was  authorized  by  Statute  **  to  cause  proper 
and  convenient  sewers,  gutters,  drains,  and 
watercourses  to  be  made.*'  They  diverted  a 
natural  watercourse  so  as  to  cause  a  flow  of 
sewage  along  an  open  drain  close  to  the 
Plaintiff's  land.  Held,  that  the  Plaintiff  was 
entitled  to  recover  for  the  damage  done  to  the 
selling  value  of  his  land.  JoKxs  v.  Municipal 
Council  OF  Stdnxt  222 

MUNICIPALITIES  ACT— 31  Vie,,  No.  12,  «. 
^0— Election  of  Alderman — Cloting  Poll  a  quarter 
of  an  hour  too  early — Coets»]  The  Act  directs 
that  at  an  Section  of  an  Alderman  the  poll 
must  be  kept  open  till  three  o'clock.  Bv  mis- 
take the  Retummg  Officer  closed  the  poll  at  a 
quarter  to  three.  Held,  that  the  election  was 
mvalid.     Ex  parti  Kvsrkll    82 

See  also  Nuisahob.    Rating. 

NECROPOLIS  ACT 

See  District  Court  3. 

NEOUGENCE 

Ste  Municipal  Corporation. 

NEW  TBIkL—Intanity  ofloHng  party  at  tHal,] 
The  Defendant,  whose  sanity  was  unsuspected, 
by  his  eccentric  conduct  at  the  trial,  caused  a 
verdict  for  large  damages  to  be  returned  against 
him.  Held,  a  grounafor  granting  a  new  trial. 
Tbas  V,  KxmEDY 66 

2. Defamation^Frivileged  Communieation 

—Bonafides 

Se$  DiFAMAnoN  1. 
3.—  Co$U  qf 

See  Crown  Lands  Acts  3. 
4. Dcmagee  £2  2s.—  Verdict  againet  evi- 
dent 

See  Bills  of  Exchange  2. 
6. Surpriie — MigtaJce  in  effect  q/"  deeds  pro- 
duced at  trial 

See  Mortgage  1. 

6. Point  not  taken  at  trial. 

See  Addenda,  p.  ziv. 

NUISANCR— ifumcipah'nVf  Act  of  1867— By- 
law§ — Offensive  trade — Criminal  proceeding — 
Defendant  as  witness — Review  of  Justices*  desi- 


sion  on  question  of  fact,]  An  information  for  a 
breach  of  the  By-laws  of  a  Munidpality  by 
carrying  on  an  offensive  trade  is  a  criminal  pro- 
cee£ng,  and  the  Defendant  cannot  be  called  as 
a  witness.  The  principles  on  which  the  Court 
will  act  in  considering  a  motion  for  a  prohibition 
on  the  ground  that  a  conviction  by  justices  was 
against  the  weight  of  evidence  are  the  same  as 
ap^ly  on  a  motion  for  a  new  trial  in  a  civil 
action.  A  conclusion  by  justices  on  questions  of 
fact  is  to  be  looked  at  m  the  same  light  as  a 
verdict  of  a  jury ;  and,  unless  the  Court  sees 
clearly  and  unmistakably  that  they  were  in 
error,  it  will  not  interfere,  even  though  it  maj 
think  that  the  preponderance  of  testimony  is 
amnst  the  conclusion.  Ex  parte  Godvrbt, 
(Wilk.  Aust.  Mag.  749,  4th  Ed.)  followed.  Ex 
PARTE  Elliott       9 

PARCELS — Conveyance—Parcels —  Commencing 
point — Frontage — Conflicting  descriptions,^  R, 
owned  land  fronting  Y.  street  and  stretohinff 
north  from  0.  street  to  S.'s  land.  R.  conveyel 
to  S.,  who  already  owned  land  adjoining  and 
north  of  R.'s  land,  and  fronting  Y.  street,  land 
by  the  following  description : — "  Commencing 
at  a  point  in  Y.  street  distant  northerly  200  feet 
from  the  intersection  of  Y.  and  O.  streets,  thence 
on  the  east  by  Y.  street  40  feet  to  the  land  of 
S.'s,  thence  on  the  north  by  the  southern 
boundary  of  S.'s  land,"  &c.  Six  months  pre- 
vious to  this  conveyance,  on  the  re-alignment  of 
0.  street,  the  point  of  intersection  had  been 
removed  north,  so  that,  instead  of  S.'s  having 
240  feet  frontage,  he  had  onlv  226.  As- 
suming that  "the  intersection'^  meant  the 
original  intersection  the  boundaries  of  the  land 
taken  possession  of  by  S.  would  be  described 
accurately.  Held,  that  the  deed  must  be  con- 
strued more  strongly  against  R.  the  erantor, 
and  that  the  dommant  intention  of  we  con- 
veyance was  a  grant  of  40  feet  frontage  to  S., 
and  that  such  intention  must  control  any  doubt 
raised  by  the  use  of  the  words  **  commencing 
at  a  point  .  .  .  200  feet  from  the  inter- 
section of  0.  &  Y.  streets."  Jacqxtxs  v, 
DOTLE  113 

PARTNERSHIP— DMtrtct  Court  Appeal-^ 
Death  of  sole  Defendant  does  not  defeat  Plaintiffs 
appeal — Partnership  —  Dissolution  —  Assignment 
Deed  under  6  Vict,,  No,  9.]  A  sole  Defendant 
died  after  receiving  Plaintiff's  notice  of  appeal 
from  a  decision  of  a  District  Court  Judge.  The 
Plaintiff  gnye  notice  of  his  intention  to  proceed 
to  the  Defendant's  attorney  and  personal  repre- 
sentative. Held,  the  Court  would  hear  the 
appeal.  A.B.,  a  dormant  partner  in  W.  &  Co.,  a 
partnership  at  will,  executed  in  May  a  deed  of 
assignment  to  trustees  for  creditors,  which  was 
duly  published  and  executed  by  four-flfths  of 
his  creditors  under  5  Yic,  No.  9.  On  June  30 
he  advertised  that  ninety  dajrs  from  that  date 
he  would  cease  to  be  a  partner.  On  August  31 
W.  &  Co.  signed  a  promissory  note  on  which  an 
action  was  brought  by  an  mdorsee  against  B. 
Held,  that  the  execution  of  the  assignmant  deed 
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ipio  faeto  diBSolred  the  paitnenhip.  Held,  aUo, 
tiiat  the  adrertiBement  did  not  make  A.B.  liable 
on  the  note.    Datieb  v.  Barlow  ...        66 

2. Auctioneer  has    no  implied  power  to 

draw  bills  in  name  of  his  firm.  Hoffnuno  v. 
Simpson       133 

PEBSONATION.  —  Personation  of  Elector^ 
Pvblie  Notice  of  Election — Advertiiement — Elec- 
Urral  Act,  44  Fic,  No,  13,  «.  24,  49— /urt«dic- 
tion  of  Quarter  Setsions — Diitriet  Court  Act,  s, 
25.]  Prisoner  was  convicted  of  personation  in 
an  election  for  N.  The  notices  required  by  s. 
24  of  tiie  Electoral  Act  were  advertised  in  the 
8M,ff.,  a  daily  paper  circulating,  but  not  pub- 
lished, in  the  electorate.  There  was  a  weekly 
paper  of  small  circulation  published  within  the 
electorate,  but  no  advertisements  were  inserted 
by  the  Eetuming  Officer  in  this.  Held,  s.  24 
was  directory  only,  and  that  it  had  been  suffi- 
ciently complied  with.  Held,  the  offence  is 
triable  at  Quarter  Sessions.  R.  v.  Haatuajt    87 

PLEADING— PayfiMTtt. 
See  SuRSTT. 

2. Averment  of  Payment  of  Coneideration, 

See  Ck>ifTBA0T8  2,  3. 

3. Section    1    (f  Carriers*   Act  must   be 

pleaded. 

iSee  Garrubs. 
4. Departure* 

SeeUKLEASE, 

PBACnOE 

See  Appbal — Coitb— Greditobs*  Rbmbdibs 
Act — iBSOLVBNCT  3— Jurisdiction  5 — Larcbnt 

2. New  Triaii— Privy  Council  —  Real 

Property  Act  2,  3,  4,  6. 
PRIVY  COUNCIL— i<i>p«aZ  on  demurrer  to  P,C, 
— Plaintiff  allowed  to  reduce  damages  claimed  in 
declaration  to  below  £500.]  On  an  application 
being  made  W  the  Defendant  for  leave  to  appeal 
to  the  I^nvy  Council  on  a  demurrer,  the  Plaintiff 
was  allowed  to  reduce  the  damages  claimed  in 
the  deduration  below  £500.  I)owlino  «. 
Jones  54 
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-Costs  in  Supreme  Court 
See  Mortgage  3. 


PROHIBITION— i^mw  of  Justices*  deeition  on 
question  of  fast 

See  Nuisance. 
QUARTER    SESSIONS— •TvnWtction    to   try 
ojfenees  against  Electoral  Act 

See  Pbbsonation. 

2. Chairman  can  bind  over  to  keep  the  peace 

for  12  mofUhs 

See  Sureties  of  the  Peace. 

RAILWAYS 

See  Carriers. 
License  1. 

RATING.— 3fi«fit«>«K<t«  Act,  31  Vic,  No.  12, 
«.  163 — Mateahle  Property — Sydney  Common.] 
Land,  part  of  the  S^fdnev-  Common,  is  not  rate- 
able property  within  the  meaning  of  Section 


168  of  the  Municipalities  Act. 
V.  M.  C.  op  Syd 


BoBO.  of  Pad. 
235 


2. JTater  Eeeerve  is  not  rateable,    BoBa 

OF  Bandwicb  v.  Mayor  of  Syd.  . . .  236  (n) 

REAL  PROPERTY  ACT-^Seal  Property  Act, 
26  Vie.,  No,  9,  ss.  58,  69 — Lease  by  mortgagor 
after  mortgage — Proof  of  default^ Demand  of 
rent  by  mortgagee. '\  A.  possessing  a  house  regis-  a 
tered  under  R.P.  Act,  mortgaged  the  same  to 
the  Plaintiff,  and  afterwards  gave  a  lease  to  the 
Defendant.  Rent  payable  quarterly  on  let 
October,  &c.  On  ^d  September,  A.  assigned 
his  estate  to  trustees  for  creditors.  On  14th 
September  the  Plaintiff  and  one  of  the  trustees 
went  together  to  the  Defendant  and  told  him 
to  pay  rent  to  the  Plaintiff.  Held,  that  under 
these  circumstances  the  Plaintiff  need  not,  in 
an  action  for  use  and  occupation,  give  formal 
^oof  of  default  on  the  part  of  A.  Query, 
Whether  the  tenant  can  set  up  **  no  default "  as 
a  defence  ?  Semhle,  that  ss.  58  and  59  must  be 
read  together  as  one  clause.  Bank  of  New 
South  Walbs  v.  Palmer  125 

2. Ss,  21,  2S— Further  Amendment  Act  41 

Viet,  No,  18,  8,  ^—Issues— Onus  of  proof— 
Applicants  title  challenged — Caveator's  title  5y 
possession — Caveators  in  possession  made  De- 
fendants,] A  Caveator  may  put  in  issue  any  ^ 
document  in  the  Applicant's  chain  of  title. 
Quare,  whether,  when  the  Cayeator  is  in  pos- 
session, the  Further  Amendment  Act,  s.  4, 
throws  the  onus  of  proof  on  the  Applicant. 
Cayeators  in  possession  made  Defendants.  Me 
Doubt  299 

3. Ss,  21,  2^— Further  Amendment  Act,  41 

Vict,,  No.  18,  s.  Ar-^Issues-^AppUcanVs  iitU— 
Dedication  to  pvblie — Appurtenant  to  caveator's 
land — Statute  of  Limitations — Witness  de  bene 
esse,]  The  Applicant  souffht  to  register  a  semi- 
circular segment  of  land  lying  between  the 
circular  road  of  W.  crescent  and  the  main  road. 
The  caveators  were  owners  of  allotments  on  the 
other  side  of  the  circular  road.  The  following 
issues  were  ordered  :^(1.)  Whether  the  Appli- 
cant's title  was  good  from  a  certain  date. 
(2.)  Whether  the  8(^;ment  had  been  dedicated  to 
the  public.  (3.)  Whether  the  portions  of  the  "» 
segment  opposite  the  allotments  were  reepeo- 
tively  appurtenant  thereto.  (4.)  Whether  the 
Applicant's  title  had  been  destroyed  by  the 
Statute  of  Limitations.  Applicantmade  PluntiflL 
Quote,  whether  an  order  from  the  Full  Court  is 
necessaiy  for  the  examination  of  a  witness  de 
bene  esse  in  an  R.  P.  issue.    Re  O'Bbxbk      301 

4. Eeal  Property  Act  Further  Amendment 

Act  of  1877,  41  Viet.,  No,  18,  s.  ^-^imbstiimtimg 
name  of  a  new  caveator  for  that  of  his  trustee  in 
an  issue,     £«  Bbodeiak 306 

5. Eeal  Property  Act  further  Amendment 

Act  of  1877,  41  Vic,  No.  18,  s,  4— Covrl  wiU 
direct  an  issue  to  a  jury  as  to  a  trust  or  other 
equitable  question  raised  by  caveators—  Caveators 
on  whom  onus  of  proof  Ites,  and  who  are  out  of 
possession,  made  Plain  tij^.    Be  Ratibay     903 
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RELEASE— Oen^raZ  words  controlled  by  recitals 
— Itmurance — Right  of  Insurer  to  sue  in  name 
of  insured — Pleading — Departure.]  A.,  whose 
house  was  damaged  by  a  gas  explosion,  sued  the 
Gas  Company  for  damaaes  for  the  whole  injury. 
The  Defendants  pleaded  a  release  by  A.  which 
recited  that  for  part  of  A's  loss,  for  which  he 
was  uninsured,  he  had  claimed  £100.  A.,  by 
the  release,  discharged  the  Defendants  in  con- 
sideration of  £100  from  all  claims,  and  coven- 
anted that  he  would  allow  no  action  to  be 
brought  in  his  name.  The  Plaintiff  replied  that 
the  action  was  brought  in  A.*s  name  by  the 
Insurance  Company  for  A. 's  insured  loss,  and  on 
equitable  grounds  that  before  the  release  the 
Defendants  had  notice  of  the  Company's  claim. 
Cross  demurrers.  Held,  that  the  plea  was  bad, 
for  the  release  was  confined  by  the  recitals  to 
the  uninsured  loss,  and  therefore  the  plea 
answered  only  part  of  the  declaration.  SembU, 
that  the  release,  if  general,  would  not  have 
affected  the  Company  s  right  to  sue.  Semble, 
that  there  was  no  departure.  Smiduosb  v. 
AtrsTRALiAN Gas  Light  CoBCPANT        ...        219 

RIGHT-OP- WAY  — Titfe  to  Land -^  Distriet 
Court  Jurisdiction 

See  DiSTRicr  Court. 

RINGBARKING  —  ImprovemenU  —  Compensa- 
tion-4S  Vict,,  Ko.  29,  s.  16. 

See  Crown  Lands  Acts  6 

STATUTES 
Imperial  Acts 
43  Eli*,,  c.  6 

See  Costs  2. 
29  Car.  2,c.  3,  ss.  14, 16,  l6-^StatuU  of  Frauds 

See  FisRi  Facias. 
IdtS  Geo.  IV.,  c.  29 

See  Embbzzlkment.  False  Pritbnoxs. 
9  Geo.  IV.,  c.  31,  s«.  22,  27 

See  BioAHT.    Assault. 
1  Vict.,  c.  89.  M.  3,  lO—Malicious  Ir^uries 
to  Property 
See  AuTRXfois  AoQUir. 
8  <*  9  Vict.,  c.  11^— Evidence 

See  Larcbny  2. 
14  dt  16  Vict.,  c.  99,  t.  ll—Evidenee 
See  Larcbnt  2. 
18  4k  19  Vict.,  c.  91,  s.  2l—Merehant  Shipping 
Act— **  British  ships" 

See  Jurisdiction  6. 
CoUmial  Acts 

6  Viet.,  No.  9,  s.  34 — Supreme  Cowrt^Assign- 
ment  Deed  . 

See  Partnxbshif  1. 
6  Vict.,  No.  17,  ss.  3,  32,  4Si— Insolvency 
See  DirAUATiON  4 
11  Vict.,  No.  13,  ss.  4,  14 

See  Devamation  4, 6 
16  Vict.,  No.  3,  s.  5—JurUs 

See  Larceny  2. 
16  Vict.y  No.  14,  «.  i—Evidenee 

See  Nuisance. 
16  Vict.,  No.  18,  t.  13 

See  Bm^bzzlbmxivt, 


17  Vict..  No.  21,  ss.  102,  172— Cbm.  Law  Proe. 

See  Creditors'  Remedies. 
19  Viet.,  No.  12 

See  Creditors'  Remedies  Act. 
19  Vict.,  No.  24,  s.  22 

See  Assault. 
22  Vict.,  No.  18 

See  District  Court. 
Costs  2 
22  Vict.,  No.  l9-'Railways 

See  Carriers.    Tramways. 

25  Vict.,  No.  1 

See  Crown  Lands  Acis. 

26  Vict.,  No.  li— Licensing  Act 

See  License. 
26  Viet.  No.  9,  ss.  21,  23,  68,  69 
See  Rbal  Property  Act. 

MoRTaAOB  3. 
31  Vict.,  No.' 5,  s.  44^Volunieer^$  Order 

See  Crown  Lands  Acts  6. 
31  Vict.,  No.  12^Munieipalities-'S.  70 

See  Municipalities  Act. 
ss.  132,  134,  163,  167,  193,  194 

See  Nuisance. 
Rating. 
31  Viet.,  No.  l^—Neeropolis  Act 

See  District  Court  3. 
37  Viet.,  No.  11.,  *.  ^^Imprisonment  for  Debt 

See  Defamation  4. 
37  Viet.  No.  13 

See  MiNXNG  Act. 
37  Viot.,  No.  19,  s.  YJ-^Companies 

500  Larceny  2. 
39  Viet.,  No.  13,  ss.  2,  4.  6,  6,  11 

See  Crown  Lands  Acts  2 
39  Viot.,  No.  13,  s.  13 

See  Crown  Lands  Acts  3. 
41  Viet.,  No.  18,  s.  4 

See  Real  Property  Act. 

41  Viet.,  No.  21 

See  Carriers. 

42  Viet.,  No.  U—Married  Woman's  Property 
Act 

See  Husband  and  Wm. 

42  Viet.,  No.  26,  s.  2''Transfer  of  GonditiomU 
Purchase 

See  Crown  Lands  Acts  1. 

43  Viet.,  No.  26 

See  Tramways. 

43  Vict.,  No.  29,  ss.  S,  16— Lands  AcU  Further 
Amendment  Act,  1980— Bingbarhing  an  improve- 
ment 

See  Crown  Lands  Acts  6 
44  Viet.,  m.  13,  ss.  24,  29—EUctoral 
See  Personation. 

44  Viet.,  Ko.  30,  s.  i—DUtriet  Court  Apptal 

See  District  Court  2,  3^  4. 

SURETIES  OF  THE  PEACE— Da<r£0^  Courts 
Act,  s.  2^— Order  of  Chairman  of  Quarter  Ses- 
sions— Sureties  of  the  peace — In  default,  impri- 
sonment for  twelve  months — Jurisdietion."]  An 
order  of  a  Chairman  of  Quarter  Sessions  hinding 
a  Defendant  over  to  keep  the  peace,  and  in 
default  to  be  imprisoned  for  twelYe  months,  is 
good.     Ex  PARTE  Wqollard      61 
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SURETY — Surety  —  CfoUateral  security-^Pay- 
ment  by  reaU$ation^Pleading — Mortgage— Power 
to  sell  on  erediU]  Defendant  became  surety  to  a 
cash  credit  bond  to  secure  the  floating  balance 
of  A.  at  the  Plaintiif  Bank.  The  liability  was 
limited  to  £2500.  A.  on  the  same  day  gave  the 
Bank  a  mortgage,  to  which  Defendant  was  not 
a  party,  over  his  sheep,  as  collateral  security  to 
the  bond.  The  power  of  sale  enabled  the  Bank 
to  sell  for  credit,  and  not  to  be  liable  for  any 
loss.  A.,  with  the  consent  and  aid  of  the  Bank, 
sold  some  of  the  sheep  for  a  nromissory  note  for 
£810,  which  was  discountea  by  Bank  for  A. 
The  note  being  dishonoured,  A.  became  indebted 
to  the  Bank,  who  thereupon  sued  Defendant  as 
surety.  Equitable  plea  :  that  Bank  had  realised 
security  and  been  paid.  Seld,  that,  even 
assuming  that  the  surety  was  entitled  to  the 
benefit  of  any  moneys  lealised  under  the  mort- 
gage, yet  that  the  Bank's  sale  being  authorised 
by  the  power,  they  were  not  precluded  from 
ohamng  the  dishonoured  note  against  the  debtor 
and  his  surety.  SembU,  if  the  Bank  had  sold 
improperlv  or  recklessly,  the  Defendant  might 
have  had  his  remedy  in  equity.  But  held,  also^ 
that  he  could  not  have  set  it  u]^  under  the  plea 
on  record.  The  mortgage  appointed  the  Bank 
manager  the  debtor's  attorney  for  superintend- 
ing the  station,  and  all  expenses  were  to  be 
charged  to  current  account.  Meld,  that  the  Bank 
could  set  off  the  wool  shorn  from  the  mortgaged 
sheep  during  the  currency  of  the  account  agamst 


the  expenses  of  station.  Baxk  of  Niw  Bovth 
Wales  c.  Tatloe  118 

SURPRISE 

See  MoRTGAOK  1. 

TRAMWAYS— P<w<r«  of  Ckmmiseumer—IHfer 
from  thate  of  Railway i — JSUiilwayt  Act,  22  VieL, 
No.  19,  88. 128,  129— Tramways  ExtenMum  Aet^ 
43  Vict.,  No.  25,  w.  5, 6, 14.]  An  omnibus  driver 
was  fined  by  the  magistrates  on  an  information 
for  "unlawfully  and  wilfully  obstructing  a 
certain  tramway  under  the  Act  in  such  case,** 
&c.  Held,  that  s.  128  of  the  Railways  Act 
did  not  apply  to  tramways.  Semble,  the  rights 
of  thepubiic  to  the  highway  are  unaffected  by 
the    Tramway    Extension     Act.    Ex    pabtb 

DuoniD       200 

TRESPASS— ^tfria^  tii  o  grave 
See  District  Court  3. 
USER 

See  District  Court  8. 

VOLUNTEER  LAIH)  ORDER— Par*  of  meo- 
etared  portion^— MitU$ter*$  approval — Subdivision 
fee — Minutes  endorsed 

See  Crown  Lakds  Acts  5. 

WITNESS— Preach    of  Municipal    By- 
Offensive  trade — Defendant  as  witness 
See  NuiSANCB. 

2. Eoeammation  de  bene  esse 

See  Rial  Profertt  Act  3. 


AD  DENDA. 


AGENT'S    AUTHORITY 
See  Costs  5. 

ATTORNEY'S   COSTS 
See  Costs  6. 

BANKER  AND  CUSTOMER— ITay.yearZy 
account  taking— When  interest  to  be  deducted  an 
advance  under  special  contract — Lien  on  wool.] 
L.  gaTC  Bank  the  following  lien  on  wool  :—*'  In 
consideration  of  £140.  .  .  .  received  in 
money  I  give  the  Bank  a  preferable  lien  to  the 
extent  of  the  said  advance  and  all  other  sums  of 
money  which  I  may  obtain  .  .  .  And, 
further,  the  Bank  may  sell  the  wool  and  out  of 
the  proceeds  retain  the  said  £140  and  interest 
thereon,  to  be  charged  at  the  rate,  and  in  the 
manner,  usually  charged  on  the  like  advances." 
In  February  drew  out  £80.  On  the  31st  March, 
at  the  usual  half-yearly  account  taking,  L.  was 
debited  4s.  9d.  for  interest  on  the  £80.  In  July 
the  Bank  dishonoured  a  cheque  of  L.*s  for  £60. 
L.  recovered  damages.  Seld,  on  the  oonstmo- 
tion  of  the  lien,  that  the  £140  became  the 
Plainti^s  own  money,  and  that  the  Bank  was 


not  entitled  to  payment  of  interest  until  after 
the  sale  of  wool.  Held,  also,  that  the  Bank 
could  not»  before  such  sale,  debit  L.  for  the 
registration  fee.  Lenakb  v.  Thb  Bask  of  New 
South  Wales        285 

CONTRACT 

See  Damages. 

COSTS— Three  Counsel.]  In  an  action  for  libel 
which  lasted  nearly  nine  days  the  fees  of  three 
counsel  were  allowed  by  the  Prothonotaiy.  The 
Court  refused  to  review  the  taxation.  Iliere  is 
no  inflexible  rule,  but  the  fees  of  three  counsel, 
as  between  party  and  party,  ought  only  to  be 
allowed  in  exceptional  cases.  Qoodb  v. 
Ohslow        279 

2. Mainientmee  costs — Disereium  of  Pro-^ 

thonoiary — Subsistence  money  for  PlaimHff  {m 
ship^  8  captain)  ina/n  action/or  wrongfkUdistmissai] 
The  Plsantiff,  a  ship's  captain,  resident  in  &ig- 
land,  contracted  in  Sydney  on  26th  Jannacy  to 
sail  the  Defendant's  barane  to  Engiand  and 
baok.    Such  voya^  would  take  at  teat  et^ 
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monthfl.  He  waa  to  be  paid  partly  by  wages 
and  partly  by  the  profit  he  would  make  on 
yictnaUing  himself  and  crew  at  certain  rates. 
The  Defendant  dismissed  him  on  Febmary 
24th.  A  writ  for  wroi^ful  dismissal  was  issued 
on  February  26th.  The  action  was  tried  on 
Auf^ust  16th,  resulting  in  a  verdict  of  £342  for 
Plaintiff.  No  allusion  was  made  at  the  trial  to 
the  expenses  of  Pluntiff  whilst  detained  in  Syd- 
ney, nor  were  any  damages  specified  for  the  loss 
of  his  free  keep  on  the  barque.  On  taxation  the 
Prothonotary  allowed  him  a  guinea  a  day  for 
203  days,  from  February  24th  to  September 
14th,  as  maintenance  money.  Held,  on  apical, 
that,  as  there  was  nothing  to  show  that  the  jury 

fave  any  damages  in  respect  of  the  loss  of  free 
eep,  the  Court  would  not  interfere.  Semble, 
if  any  damages  had  been  so  specified  they  ou^ht 
to  be  deducted  from  the  ffuinea  a  day.  Mam- 
tenanoe  costs  are  allewed  in  three  classes  of 
actions— first,  when  the  action  is  not  one  of 
wrongful  dismissal ;  second,  when  it  is  for  cash 
wages  only  ;  third,  where  tiie  time  of  proposed 
service  expires  before  the  dav  of  trial,  in  other 
cases  of  wrongful  dismissal  the  damaffes  allotted 
for  loss  of  board  must  be  substracted  from  the 
subsistence  money  given  on  taxation.  Great 
caution  should  be  exercised  in  allowing  main- 
tenance costs.    Haryst  f/.  EwAN 267 

3. Co»ts — Sefiresherf   to    Coumel  not    in 

Court,]  The  junior  counsel  conducted  the  case, 
which  lasted  more  than  two  days.  The  senior 
counsel  was  not  in  Court  at  all,  and  the  Pro- 
thonotary disallowed  his  refreshers.  Seld  {per 
Maktin,  C.J.,  and  Manning,  J., — Winds rsR, 
J.,  diss.),  that  the  refreshers  must  be  allowed. 
Hbbbkrt  V.  Blunt 273 

4. Insolvency^  Jurisdiction  of  Chief  Com' 

missioner — 6  Vict.,  No.  17»  *.  39 — Creditor's 
security — Attorney  and  client  —  Mortgaae  to 
securefnture  costs  voidj]  L.  gave  to  D.,  his  at- 
tomev,  a  mortgage  to  secure  the  costs  of  two 
specinc  actions.  L.  then  instructed  D.  to  com- 
mence. L.  became  insolvent.  D.  put  a  value 
on  the  mortgage,  and  applied  to  prove  for  the 
balance  of  nis  costs  under  5  Vict.,  No.  17, 
s.  29.  The  Acting  Chief  Commissioner  held  the 
mortgage  void,  and  expunged  the  proof,  offering 
to  let  V.  prove  as  an  ordinary  creditor.  D. 
appealed.  Heldy  that  the  Chief  Commissioner 
had  jurisdiction  to  decide  the  validity  of  the 
mortgage,  so  far  as  was  necessary  to  the 
question  of  admitting  D.*s  proof.  Meld,  also, 
that  a  mortgage  given  by  a  client  to  his  at- 
torney to  secure  the  future  costs  of  specific 
actions  is  void.    Ex  Parte  Davidson  ...      276 

6. Attorney — Action  for  costs — Taxation — 

Agent*8  authority — Authority  coupled  with  in- 
terest^  Revocation  unknown  to  third  person—New 
trial— Non-4irection  of  Judge— Point  not  taken  at 
trial.']  D.,  an  attorney,  sued  H.,  his  client,  on 
a  bill  of  oosts.  He  pleaded  never  indebted,  and 
»  settlement  after  action  brought.    D  lived  at 


O.,  and,  as  aecnril^  for  a  loan,  gave  the  bank 
manager  at  O.  written  authority  to  settle  the 
action  with  H.  at  0.  The  O.  manager,  with 
D.'s  consent,  authorised  the  C.  manager  to  settle 
with  H.  The  authority  was  communicated  to 
H.,  who  on  the  24th  settled  with  the  C.  manager. 
Unknown  to  H.  and  the  C.  manager,  the 
authority  had  been  revoked  at  0.  on  the  mom* 
ing  of  the  24th.  The  jury  also  found  that  it 
had  been  revoked  at  0.  by  consent  on  the  19th. 
Evidence  that  the  charges  were  unreasonable 
was  rejected.  Verdict  for  the  Plaintiff.  On 
motion  for  new  trial.  Held,  that  where  a 
signed  attorney's  bill  had  been  delivered,  and 
a  month  elapsed  without  the  client  taking  steps 
to  tax  it,  the  charges  were  admitted  to  be 
reasonable.  Held,  also,  that  an  authority 
coupled  with  an  interest  cannot  be  revoked 
except  by  consent.  Held,  further^  that,  as  the 
revocation  had  not  been  communicated  to  H., 
the  settlement  was  blading  on  the  Plaintiff. 
The  last  point  had  not  been  taken  at  the  trial, 
nor  had  the  Judge  given  any  direction  on  it. 
Held,  lastly,  that  the  point,  not  bein^  one  of  mis- 
direction, or  of  the  wrongful  admission  or  rejec- 
tion of  evidence,  could  m  taken  on  the  motion 
for  a  new  trial.    Dwtsb  v.  Hxrman     ...      281 

DAMAGES— SaZ^—DqKWtt  forfeited— Damages 
uUra  —  Liquidated  damages  —  Penalty.]  De- 
claration— that  it  had  been  agreed  that  L., 
Plaintiff,  should  sell  stations  and  sheep  to  M., 
Defendant,  for  circa  £50,000,  one  third  cash 
on  delivery,  &c. ;  that  M.  should  pay  to  L., 
£1000  deposit  to  be  considered  as  part  of  the 
cash  payment,  provided  the  agreement  were 
fulfilled  oy  M. ;  otherwise  that  tiie  sum  should 
be  forfeited  and  become  the  absolute  property 
of  L.  Averment  that  M.  had  repudiated  agree- 
ment Damag38  claimed  £10,000.  Plea,  that 
the  £1000  which  had  been  paid  was  a  satisfac- 
tion of  L.*s  claim.  Cross  demurrers.  Held, 
that  L  was  not  prevented  for  suins  for  damages 
uUra  the  £1000.  Held,  also,  that  in  estimating 
the  damages  the  jury  should  take  into  con- 
sideration the  forfeited  deposit.  Semble,  that  in 
no  case  can  a  purchaser  m  default  recover  his 
deposit.  Icely  v.  Grew  (6  Nev.  and  Man. 
467)  discussed.    Lbslib  v.  Macniohol     ...    250 

2. Contract  damages— Trial  borings—'*  Not 

less  than /out  trial  hortnfjs  ts  be  made  —Refusal 
to  allow  completion  of  contr<Kt — Damages  nominal 
—Fair  trial.]  The  Plaintiff  made  a  tender 
which  was  accepted  by  the  Defendant  to  put 
down  trial  borings  according  to  a  "  specification'  * 
containing  the  following  terms  : — **  Specification 
for  making  trial  borings  .  .  .  .for  obtain- 
ing water  ....  There  will  be  not  lees 
than  four  trial  borings  to  be  made  .... 
It  is  not  intended  to  carry  out  borings  to  a  depth 
exceeding  200  feet."  The  Plaintiff  had  made 
two  borings,  and  waa  prepared  to  make  two 
more  according  to  the  specification,  when  the 
Defendant  intimated  to  him  that  he  considered 


XYl. 


NEW  SOUTH  WALES  LAW  REPORTS. 


the  oontncb  oompleted,  and  refiued  to  authorise 
any  more  boringe  to  be  made.  Seld  {per  Mak- 
TDT,  C.J.,  and  Wdtdbtbb,  J.,  liAimiNe,  J., 
dubikaUe),  that,  although  the  Plaintiflf  was  en- 
titled to  a  verdict,  he  oould  only  recover 
nominal  damages.  SemhU  {per  Manitino,  J.), 
that  the  Plaintiff  wai  entitled  to  make  a  fair 
trial  to  obtain  water  Wakitord  v.  tu  Com- 
meeioinm  of  Railways 258 

EJECTMENT 

See  Husband  and  Wm. 

HUSBAND  AND  WIFE— Partiee— Joinder  of 
Plaintiff— Ejectment — Husband  seized  in  right  of 
his  wife,]  Ejectment  was , brought  by  the  pur- 
chaser from  r.*s  Official  Assignee  for  land  which 
P.'s  wife,  at  the  time  of  her  marriage  with  P., 
held  for  an  estate  for  her  life.  Se^  that  P.'s 
wife  need  not  be  joined  as  a  oo-Plaintiff.  Nkw- 
MANV.  JONSS  288 

INSOLVENCY 

See  Cons  4. 


MASTER  AND  SERVANT— ^a2f«  imprisan. 
menl— Liability  ofoumer  of  drapery  shop  for  the 
aeti  of  Mm  manager,]  The  PUuntiff  was  £als«lT 
charged  by  D.,  the  manager  of  the  Defendant's 
drapery  shop  at  Y.,  witii  having  stolen  some 
flannel  out  of  the  shop.  The  Plaintiff  then 
showed  him  the  flannel,  and  he  made  no  answer. 
D.  then  arrested  the  Plaintiff.  The  Defendant 
lived  at  H.,  200  miles  from  Y.,  where  he  owned, 
and  personally  superintende<]^  another  drapery 
shop,  leaving  to  D.  the  entire  management  of 
his  shop  at  Y.,  and  only  visiting  Y.  at  intervals 
of  six  months.  On  an  action  for  the  false  im- 
prisonment. Held,  that  on  these  facts  the  De- 
tendant  was  not  liable  for  the  acts  of  his 
manager.  Where  the  arrest  is  for  the  punish- 
ment of  the  theft,  and  not  for  the  recovery  of 
the  goods,  the  master  is  not  liable.  Haxlon  v. 
Manson        292 

MORTGAGE 

See  Costs  4. 

NEW  TRIAL 

.S^  Attobhxt'8  Costs. 
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ACCOUNTS.    Ses  Trustbs. 

ACCRUED  SHARES.    See  Will  1. 

ADMINISTRATION.    See  Matntinancb. 

APPEAL.    See  Trustebs. 

CHARITABLE  LEGACY.    See  Will  2. 

CODICIL.    See  Will  1. 

CROWN  LANDS  ACTS— ifor^^a^e  of  station 
property — Money  advanced  for  proteetiny  run — 
Selection  by  mortgagor  in  name  of  his  infant  son 
— Rendiing  trust,]  Money  was  advanced  by 
the  Plaintifis,  mor4;agee8  of  a  station,  to  H.  W., 
manager  and  part  owner,  and  accepted  by  hipi 
for  the  purpose  of  making  selections  for  the 
protection  of  the  station  property.  H.  W.  took 
up  land  in  the  name  of  the  Defendant,  his  son, 
an  infant  10  years  old,  with  the  money  so  ad- 
vanced. The  Plaintifis  afterwards  obtained  a 
conveyance  of  the  equity  of  redemption  on  the 
insolvency  of  the  mortgagors.  Helif  that  the 
Defendant  was  a  trustee  for  the  Plaintiffs  of  the 
land  selected  in  his  name.  Danibl  v.  Wal- 
LACB 20 


2. *'  Crown  Lands  Alienation  Act  1861  "— 

Selection  by  father  in  name  of  infant — Votumiary 
settlement — 13  EUm,,  e.5.]  A.  oonditionally  pur- 
chased land  in  September,  1874,  in  the  name  of 
hii  daughter,  the  Def enduit,  then  an  infant  two 
years  old.  He  built  a  house  on  it^  whichf  nine 
months  after  the  selection,  he  used  as  an  inn. 
He  was  not  in  debt  at  the  time  of  the  selection, 
nor  did  the  deposit  monev  comprise  all  his  pro- 
perty. He  got  into  difficulties  in  1878-9,  and 
was  made  insolvent  in  January,  1880.  His 
official  assignee  filed  a  bill  against  the  daughter, 
praying  that  she  might  be  declared  a  trustee  for 
the  creditors.  Harorave,  P. J.,  dinnissed  the 
biU.  On  appeal.  Held,  tiiat  the  evidence  was 
insufficient  to  justify  a  declaration  that  the 
conditional  purchase  was  void  under  13  Elia., 
0.  5.  Held,  by  Martin,  C.J.,  and  Manning,  J., 
that,  if  the  evidence  had  been  sufficient,  the 
bill  was  sustainable.  Per  Martin,  C.  J.  The 
doctrines  of  advancement,  and  resulting  inist» 
do  not  applv  to  a  conditional  purchase  by  the 
father  in  the  name  of  the  infant.  But,  per 
Manning,  J.  The  doctrine  of  resulting  trust 
does  apply.    Stkphxn  v.  Stallwobtht...        56 

EVIDENCE.    See  Lmitdiact, 
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INJUNCTION.    See  Mortgagor  akd  Mort- 

OAOMB. 

INSOLVENCY— 5^2«cttan  by  father  in  name  of 
his  eMld — Assets.]  Selection  of  Crown  Lands 
made  by  inBoWent  in  the  name  of  his  child,  to 
defrana  his  creditors,  may  be  made  assets 
in  the  insolvent  estate.     Strphxx  v,  Stall- 

WORTHT  ...  ...  ...  ...  ...  55 

JJEOmhlACY— Evidence  of  eonduet^Declara- 
lions  of  husband  and  wife— Evidence,]  The 
declarations  of  husband  and  wife  are  evidence  of 
conduct  to  prove  or  disprove  the  legitimacy  of  a 
child.  What  evidence  requisite  to  support 
declaration  of  illegitimacy  considered.  Suith 
v.  Kbabnst  (a)       28 

MAINTENANCE— P(M«  maintenance -- Money 
paid  by  administrator  for  maintenance  and  educa- 
tion of  his  brother  and  sister^Set  off  against  their 
shares  in  intestate  estate,]  An  administrator 
remaining  in  possession  of  his  father  the  intes- 
tate's property,  a  small  station,  will  not  be 
«llowea  to  set  off  money  paid  by  him  for  the 
past  maintenance  and  education  of  his  brother 
and  Eister  against  their  shares  of  the  intestate's 
estate,  especially  where  he  has  placed  himself 
in  loco  parentis  towards  them.  Ssuth  v. 
Oarbt  I 

MORTGAGOR  AND  liOBHQ AOEE— Interim 
injunction  to  restrain  a  mortgagee  enforcing 
ejectment — Special  cireumxtances,]  The  plaintiff, 
E.,  entered  into  an  agreement  with  the  defen- 
dant, B.,  and  his  partner,  I.,  that  B.  and  I. 
should  enlarge  a  store  on  one  acre  of  the  plain- 
tiff's selection  of  80  acres.  The  money  so  to  be 
expended,  the  amount  of  which  was  in  dispute, 
was  secured  by  a  transfer  of  the  80  acres  to  B. 
There  was  evidence  that,  if  the  Lands  Office 
had  permitted  the  transfer  of  part  of  a  selection, 
only  the  one  acre  would  have  been  transferred. 
If  £.  did  not  repay  the  money,  B.  was  to  have 
an  option  of  purchasing  the  one  acre  for  £20.  E. 
was  to  receive  as  rent  a  share  of  the  profits  of 
the  store.  B.  furnished  E.  with  security  ac- 
counts, and  £.  declined  to  i>ay.  B.  then  brought 
«jectment,  and  recovered  judgment  against  E. 
for  possession  of  the  other  79  acres.  E.  then 
filed  his  statement  of  claim  for  an  injunction  to 
restrain  ejectment,  for  accounts  and  for  specific 
performance  of  the  agreement.  HARGitAVB, 
P.J.,  granted  an  injunction  until  the  hearing. 
The  defendant  appealed.  Ileld^  dismissing  the 
appeal,  that  under  the  special  circumstances  the 
interim  injunction  was  rightly  granted.  Senible, 
p  r  Mabtin,  C.J.,  and  Innes,  J.,  that,  in  the 
absence  of  fraud,  or  some  such  special  circum- 
stance, the  Court  has  no  power  to  restrain  a 
mortgagee  from  exercising  his  legal  powers. 
Semhle,  per  contra,  Mai^ni^^o,  J.,  that  the  Court 
of  Equity  has  a  wide  discretion  in  restraining 
the  exercise  of  a  mortgagee's  legal  rights. 
EvxBETT  V.  Batliss  66 

2. Selection  on  mortgaged  run.    See  Cbowh 

LA17DS  Acts  1. 


PARTITI0N.-5<?e  Will  1. 

PLEADING— JriW/M?  default.    See  Trubtrm. 

RESULTING  TBJJSTSelection,    S^  Crowk 
Lands  Acts  1,  2. 

STATUTES- 
IS  Eliz.,  c.  5.    See  Crown  Lands  Acts  2. 
10  Geo.  IV.,  c.  7,  s.  24.    See  Will  2. 
44  Vict.,  No.  18,  s.  73.    See  Trustees. 

TRUSTEES  —  Accounts  —  Wifful  negUet  and 
default — Allegations — BreacJies  of  trust — Parties 
—''EquUy  Act  1880,"  sec.  73  and  Rule  36— 
AppeeL]  D.  &  S.  were  the  trustees  of  the  will 
of  C.C.  The  testator's  projperty  consisted  of 
two  stations,  which  were  devised  upon  tiust  te 
maintain  the  children,  until  the  youngest  shoold 
attain  twenty-one,  and  then  to  divide  the  per- 
sonal estate  equally  among  the  younger  children, 
whilst  the  whole  of  the  real  estate  was  given 
to  the  eldest  son.  D.  and  S.  were  not  the 
original  trustees;  but  when  appointed,  they 
arransed  that  S.  should  look  to  the  education  of 
the  children,  and  D.  to  the  estate.  The  Dro- 
pertv  deteriorated  in  value  greatly,  and  when 
all  the  children  of  the  testator  became  sui  juris, 
they  filed  a  bill  against  both  the  trustees,  praying 
on  account  of  what  "  but  for  the  wilful  ne^ect 
and  default  of  the  defendants  or  the  defendant 
D.  might  have  come  to  the  hands  of  the 
defenduits  or  the  defendant  D.,"  and  that  "  the 
defendants  "  might  be  decreed  to  pay  the  result 
due.  The  bill  uleged  wilful  default,  but  gave 
no  specific  instance ;  it  charged  that  D.  alone  had 
management  of  the  stations,  which  he  admitted 
by  his  answer.  In  the  evidence  several, 
acts  of  wilful  neglect  were  ptHmd  facie  proved. 
At  the  bar,  the  plaintiffs  disclaimed  any  wish 
for  relief  aeainst  B.  At  the  hearing,  Hargrave^ 
Primary  «iudge,  granted  a  decree  as  asked, 
ordering  defendants  to  pay  costs  up  to  hearing, 
refusing  to  make  any  distinction  between  the 
defendants,  and  disallowing  certain  items, 
especially  the  salary  to  D.'s  son,  who  had  been 
appointed  station  manager.  The  defendant, 
D.t  presented  a  petition  of  appeal.  S.  did  not, 
but  appeared  on  the  appeal.  Held,  varying  the 
decision  of  the  Primary  Judge,  that  as  the  bill 
alleged  no  specific  instance  of  wilful  default, 
the  accounts  should  not  have  been  directed  on 
that  footing.  Accounts  to  be  taken  in  the 
ordinary  way,  with  power  to  the  Master  to 
report  specially  on  the  items  raised  by  the 
plaintiff.  Held,  also,  that  the  fact  of  D.*s 
appointing  his  son  as  manager,  and  although  he 
might  have  misconducted  himself,  was  not 
sufficient  ground  to  disallow  his  sidary,  at  all 
events,  until  there  had  been  an  inquiry  thereon. 
Held,  further,  that  although  S.  had  not  appealed 
yet,  under  the  **  Equity  Act  1880,"  sec.  73  (44 
Vict ,  No.  18),  the  order  could  be  varied  as  to 
him   also,    Rule  36  of  1880  notwithstanding. 
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Held,  farther,  that  at  that  stage,  at  all  events, 
the  Ck>urt  would  make  no  distinction  between 
the  defendants.    Colman  v.  Druitt.     ...        74 

VOLUNTARY  SETTLEMENT 
See  Crown  Lands  Acts  2. 

WILFUL  DEFAULT 
See  Trustee.?. 

WILL.— Conlemporaneons  cod icii^Conettuc lion 
— Devise  of  fee  cut  down  to  life  estate — Limita- 
tions of  accrued  nhares — •'  Revocation  of  so 
muck  of  my  mil  as  relates  to  E.C.*^ — Power  of 
partition  or  8€de.'\  Testator  by  his  will  devised 
his  real  estate  to  trustees  upon  trust  to  maintain 
and  educate  his  children  until  the  youngest 
should  come  of  age,  and  then  to  divide  the  pro- 
ceeds, or  the  property  itself,  as  might  be 
determined  by  the  majority  of  his  children, 
among  his  wife  and  children  in  equal  shares. 
By  a  codicil  on  the  same  paper,  and  expressed 
to  have  been  executed  on  the  same  day  as  the 
will,  and  "to  be  part  and  parcel  thereof  "  and 
attested  by  the  same  witnesses,  he  declared 
that  none  of  his  children  should  dispose  of  his 
or  her  share,  but  should  live  on  the  rents  and 
profits  thereof ;  and  that  his  or  her  share 
should  go  to  and  descend  to  his  or  her  children 
share  and  share  alike.  Held  (per  Martin, 
C.J.,  and  Manning,  J., ;  Habgbave,  P.J.,  dis- 
sentiente),  that  the  children  of  the  testator  took 
life  estates,  with  remainder  to  their  respective 
children  in  fee  as  tenants  in  common.  Held, 
also,  that  the  trustees  on  direction  of  the  chil- 
dren, had  power  to  affect  a  partition  but  not  a 
sale.  This  codicil  further  provided,  that  in  the 
event  of  any  of  the  testator's  children  dying 
without  lawml  issue,  his  or  her  share  should  go 
to  and  be  divided  share  and  share  alike  among 


the  testator's  other  surviving  children.  Held, 
that  on  the  death  of  a  child  unmarried,  hia 
share  went  among  the  children  and  grand- 
children of  the  testator  according  to  the  imita- 
tion of  the  original  shares.  By  a  second  codicil 
the  testator  declared  that,  in  order  to  provide 
more  effectually  against  any  litigation  with 
regard  to  his  will,  he  revoked  altogether  *'Bf> 
much  of  my  said  will  as  relates  to  the  beqneetto 
my  daughter  E.  8.,  now  E.  C,"  and  chained  hia 
real  estate  with  an  annuity.  Held,  that  the 
revocation  only  extended  to  K  C.*8  life  estate. 
Shepubrd  v.  Shepherd 4 

2. Charitable  legacy— Void  for  uneeriakUy 

— Legality  oftfevise  to  Roman  Catholic  Archbishop 
**  hi^  successors  and  assigns"]  Testator  devised 
and  bequeathed  the  residue  of  his  real  and 
personal  estate  to  R.  upon  trust  to  sell  and 
thereout  pay  his  debts,  and  to  stand  possessed 
of  such  real  estate  as  had  not  been  sold  and  of 
the  balance  of  the  proceeds  **  upon  trust  for  His 
Grace  the  Archbishop  of  Sydney,  his  successors 
and  assies,"  and  to  be  disposed  of  bv  him  in 
the  district  of  B.  as  he  or  thev  shall  direct. 
There  was  no  Protestant  Archbishop.  The 
Primary  Judge  {Harorave,  J.)  held  the  Roman 
Catholic  Archbishop  of  Svdney  a  title  not 
recognised  by  law,  and  the  bequest  was  there- 
fore void.  Held,  on  appeal,  that  sec.  24  of  the 
**  Roman  Catholic  Relief  Act  (10  Geo.  IV.,  c.  7) 
did  not  apply  to  archbishoprics  not  estaUished  at 
the  passing  of  the  Act,  and  therefore  that  the 
bequest  was  not  void  on  that  account,  but  Held^ 
that  it  was  not  a  gift  to  the  archbishop  per- 
sonally. H^ld,  also,  that  it  failed  as  a 
charitable  gift  from  its  uncertainty,  and  that 
the  bequest  was  therefore  void.  Smith  v. 
Kearney  (b)  49 


E]OOLElSI-A.STIO^L. 


fUOBATE— Executor  not  resident  in  New  South 
Wales — Jurisdiction— Charter  of  Justice,  el. 
XIV.]  The  Supreme  Court  has  the  same  power 
to  grant  probate  to  an  executor  resident  out  of 
its  jurisaiction,  as  the  English  Ecclesiastical 
Courts  had.    Queers,  per  Manning,  J.,  whether 


the  Court  is  bound  to  grant  it.  The  Ecdesi* 
astical  jurisdiction  of  the  Supreme  Court  is  the 
same  as  that  of  the  English  Ecclesiastical  Conits 
at  the  date  of  the  Charter  of  Justice,  1823,  save 
as  it  may  be  limited  or  altered  by  dauae  XIV. 
Re  G ooDs  OF  Blackwood  (Eq. ) 83 
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COLLISION — Steam-tug  lying  in  fairway  vnih' 
oat  Bieam  up,  ]  Collision  between  the  brig  B.  and 
the  steam-tug  A.  The  tug  T. ,  having  the  brig  B. 
and  the  schooner  L.  in  tow,  was  negligently 
navigated  too  close  to  the  tug  A.,  lying  m  the 
fairway  without  sufficient  steam  up  to  move  out 
of  the  way  of  passing  vessels.  No  sufficient 
look-out  was  kept  by  those  on  board  the  brig 
B.,  and  no  effort  was  made  by  them  to  avert  the 
collision.  Htld,  that  both  parties  were  to 
blame;  and  it  was  ordered  that  the  cost  of 
repairs  and  demurrage  should  be  equally  borne 
bv  the  parties ;  each  party  to  pay  his  own  costs. 
The  Brio  Btron 1 


SALVAGE — Toioing  vessels  partiaUy  disahkit 
into  poTt,^  For  the  puroose  of  determining 
whether  services  renderea  by  towing  a  vessel 
partially  disabled  into  port  are  to  be  remunerated 
as  salvage  or  towage,  a  vessel  is  to  be  considered 
in  danger  when,  altiiough  not  in  imminent  or 
absolute  danger  so  far  as  the  ship  and  the  lives 
of  the  passengers  are  concerned,  she  is  not  in 
such  a  state  tmtt  a  i>rudent  man  would  send  her 
to  sea,  not  beine,  in  her  then  condition,  fit  to 
encounter  the  orainary  perils  of  the  sea.  Thb 
WOTONOA      5 
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DE&ERTlOlif— Divorce— Petition  by  husband— 
Desertion  immediately  after  marriage.]  Suit  for 
divorce  on  the  ground  of  wife's  adultery. 
Petitioner  had  hi^  unlawful  intercourse  with 
his  wife  before  marriage.  He  swore  he  was 
frightened  by  threats  of  personal  violence  into 
marryine  her.  He  left  her  immediately  after 
the  marriage  ceremony  on  account  of  hearing  a 
rumour  that  she  had  previously  had  inter- 
course with  two  half-castes.    He  did  not,  how- 


ever, inform  her  of  the  rumour.  He  never  after* 
wards  cohabited  with  her.  Held  that,  on  these 
facts,  the  petitioner  was  not  entitled  to  a  decree 
nisi,    Gbbbn  t'.  Grben      2 

HEARING— Hearin^r  '*in  eamerd."]  A  suit 
for  divorce  may  be  heard  in  eamerd,  Harbison 
V.  Harbison.  1 

PRACTICE.    See  Hearing. 
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